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MURRAY  v.  LORD  ELIBANK. 

JUNE   6,   JULY  30,    31,   1804 

EEPOETED   10   VES.    84. 

Right  of  children  to  a  provision  out  of  the  property  of  their  mother, 
under  a  decree  directing  a  settlement  by  the  husband  on  her  and  her 
children,  notwithstanding  her  death  before  the  report. 

Demurrer  to  the  bill  of  the  children  was  overruled. 

The  bill  was  filed  by  the  infant  children  of  Lord  Elibank, 
stating  the  proceedings  in  the  cause  Lady  Elibank  v.  Montolieu, 
and  the  decree,  directing  the  Master  to  approve  a  proper  settle- 
ment to  be  made  by  the  defendant  Lord  Elibank  on  the  plaintiff 
Lady  Elibank  his  wife,  and  her  children  by  him,  regard  being 
had  to  the  extent  *of  her  fortune  and  the  settlement  „,„„, 
already  made  upon  her  by  Lord  Elibank.  "-         -• 

The  bill  farther  stated,  that  before  any  report  Lady  Elibank 
died  intestate ;  and  prayed  that  it  may  be  declared,  that  the 
plaintiffs  and  the  defendant  Alexander  Murray,  another  child  of 
Lord  and  Lady  Elibank,  have,  under  the  decree  of  the  19th 
February,  1801,  a  right  to  have  a  provision  made  for  them  out  of 
the  said  one-fourth  of  the  personal  estate  of  Lady  Cranstown : 
and  that  it  may  be  referred  to  the  Master  to  approve  of  a  proper 
settlement  to  be  made  by  the  defendant  Lord  Elibank  upon  the 
plaintiff's  and  the  defendant  Alexander  Murray,  being  all  the 
children  ;  regard  being  had  to  the  extent  of  the  fortune  of  Lady 
Elibank,  and  the  settlement  already  made  by  Lord  Elibank. 

To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  Alexander  and  Mr.  Cooke,  in  support  of  the  bill. — The 
question  is,  whether  the  children  are  entitled  to  sustain  a  supple- 
mental suit,  so  as  to  have  the  benefit  of  the  decree.  This  right 
is  purely  a  creature  of  the  Courts  of  equity  of  this  country. 
Upon  principle,  why  should  the  interest,  given  by  the  decree  to 
particular  persons,  beyond  the  interest  of  the  parent,  depend  upon 
the  accident  of  death  ?  But  the  interest  of  the  children  rests 
most  safely  on  the  uniform  practice.  In  JRowe  v.  Jackson,1  it 
was  said  by  Mr.  Madocks,  and  assented  to  by  the  Court,  that, 
where  a  husband  sues  for  his  wife's  fortune,  and  is  decreed  to 
make  a  proposal  for  a  settlement,  and  the  wife  dies,  the  husband 
shall  be  compelled  to  carry  it  into  execution  for  the  children ; 
and  he  cited  a  manuscript  case  for  that,  and  observed,  that  the 
same  thing  was  said  by  Lord  Thurlow  in  1779,  upon  a  motion 
by  Mr.  Mansfield  ;  but  it  is  otherwise  if  the  wife  dies  before  the 
decree.     It  is  now  decided,  that  the  creditors  of  the  husband  are 

1  2  Dick,  604,  stated  also  from  a  manuscript  note  of  Mr.  Romil!y. 
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exactly  in  the  same  situation.  An  order  was  made  by  Lord 
Alvanley,  enforcing  the  equity  for  the  children,  after  the  death 
of  the  wife,  even  against  the  assignment  of  the  husband.  It  does 
r^jqq,  not  appear  whether  the  husband  had  *carried  in  a  pro- 
L  -1  posal  before  the  death  of  the  wife,  or  before  the  assign- 
ment ;  but  that  cannot  make  a  difference,  as  the  mere  proposal 
could  not  bind  more  than  the  decree,  in  obedience  to  which  it  is. 
made.  The  rule  is  now  clearly  settled,  that  the  children  have, 
through  their  mother,  an  interest  in  her  fortune.  The  uniform 
language  of  the  Court  is,  that  the  husband  shall  go  before  the 
Master,  and  lay  proposals  for  a  settlement  upon  the  wife  and 
children.  It  appears  from  Hearle  v.  Greenbank,1  that  Lord  Hard- 
wicke  so  considers  it,  and  seems  to  think  that  a  decree  might  be 
made  after  the  death  of  the  wife,  the  children,  even  after  her 
death,  having  a  right  against  the  father  tor  a  provision.  But 
here  is  a  decree,  establishing  this  right  of  the  children  in  the  life 
of  the  wife,  and  the  settlement  is  to  be  considered  as  made  at  the 
date  of  the  decree,  and  in  the  nature  of  an  agreement  sanctioned 
by  the  Court,  giving  the  husband  the  fortune  upon  terms.  In 
Martin  v.  Mitchell,  the  case  before  Lord  Thurlow  in  1779,  the 
Court,  after  the  death  of  the  wife  before  a  settlement,  carried  the 
proposal  into  execution  against  an  assignment  to  a  creditor. 

Mr.  Richards  and  Mr.  W.  Agar,  in  support  of  the  demurrer. — 
In  the  case,  either  of  a  sum  of  money,  the  property  of  a  married 
woman,  which  belongs  to  her  husband  in  her  right,  or  a  bond  or 
note,  a  chose  in  action,  or  what  Lord  Alvanley  called  a  chose  in 
equity,  which  the  husband  may  recover,  but,  if  he  does  not,  will 
survive,  the  debtor  may  pay  the  husband  who  may  release  him. 
Jt  is  his  property,  subject  to  the  contingency  of  survivorship.  A 
Court  of  equity  will  not  assist  him,  unless  he  will  make  a  settle- 
ment ;  but,  if  the  wife  does  not  desire  a  settlement,  the  Court  will 
not  make  one  for  her  ;  and  it  has  been  held,  that  the  Court  can- 
not refuse  to  the  wife  the  power  of  giving  the  property  to  her 
husband.  It  is  the  property  of  the  husband,  to  be  extended  to 
the  wife  and  children,  if  she  thinks  fit ;  but  the  Court  would  not, 
upon  her  desire  in  court,  permit  her  to  give  it  to  any  one  else,  as 
she  might,  if  it  was  hers,  independent  of  the  equity  the  Court 
r*4~zn  attaches  upon  it.  Having  not  the  property,  but  an 
L  J  *equity  only,  she  has  no  interest  to  give  up.  There  is  no 
analogy,  therefore,  to  the  case  of  a  fine,  in  which  an  interest  does 
pass.  The  trustee  is  justified  in  paying  the  husband  ;  but,  if  the 
wife  had  an  interest  in  it,  he  would  be  answerable  for  that 
to  her. 

But  supposing  the  wife  to  have  some  interest,  can  the  children, 
have  auy  ?  If  she  is  dead,  they  cannot  come  here  for  a  settle- 
ment :  Scriven  v.  Tapley.2  It  is  said,  the  Court  has,  by  the  decree, 
given  them  an  interest.  They  were  not  parties  before  the  Court 
at  the   time  that   decree  was   made.     They   have   no   more   in- 

'  3  Atk.  695.     See  Xb.  p.  717.  2  Amb.  509.     2  Eden  337. 


MURRAY    V.     LORD     EL  IBANK.  631 

terest  in  the  property  than  a  stranger ;  but  are  considered  by 
the  Court  in  a  manner  comprehended  in  the  mother,  while  she 
exists,  who  is  therefore  allowed  to  extend  her  plan  of  provision 
to  them,  but  not  as  distinct  and  separate  objects,  having  an 
interest  independent  of  her.  Suppose  Lady  Elibank  had  waived 
the  order  for  a  settlement,  and  desired  the  money  to  be  pai'd  to 
her  husband,  the  Court,  considering,  the  equity  hers,  would  have 
held,  that  she  might  disappoint  her  children.  The  proposal,  not 
completed  and  carried  into  execution  by  the  Court,  is  only  an 
offer  ;  and,  if  the  wife  dies  before  it  is  carried  into  execution,  the 
husband  is  remitted  to  his  legal  right.  In  all  these  cases,  every- 
thing is  given  with  reference  to  the  wife — nothing  independent 
of  her.  Only  two  authorities  are  produced  for  making  any  order 
for  the  benefit  of  the  issue  of  the  marriage  after  the  death  of  the 
wife  ;  the  one,  Howe  v.  Jackson,  a  very  short  note  ;  the  other,  an 
order,  made  by  Lord  Alvanley,  upon  petition,  by  some  slip  in 
the  absence  of  the  assignees,  who  were  not  parties,  and  without 
even  inquiring  whether  they  had  any  objection  to  it.  The  prop- 
erty was  very  small,  which  perhaps  might  have  had  some  influ- 
ence. The  Court  cannot  say  what  proportion  the  wife  would 
have  settled  upon  herself,  and  what  upon  her  children.  In 
Macaulay  v.  Philips,2  it  was  held,  that  the  decree  gave  no  interest 
to  the  husband,  but  it  survived  to  the  wife ;  and  Lord  Alvanley 
says,  if  she  died,  notwithstanding  his  proposal,  he  would  have 
been  entitled.  That  opinion  was  given  by  Lord  Alvanley 
*with  great  deliberation,  and  takes  the  distinction  „,„,., 
between  a  settlement  approved  by  the  Court  and  a  mere  L  -I 
proposal. 

Lord  Chancellor  Eldon. — There  are 'two  points  upon  this 
demurrer :  one  of  form,  the  other  upon  the  merits.  If  the  wife 
has  this  equity  for  a  provision  for  herself  and  her  children  up  to 
the  moment  of  the  completion,  it  is  competent  to  her  to  give  it  tp 
her  husband.  A  great  variety  of  proceedings  have  occurred,  in 
which  the  Master  has  stated,  that,  with  reference  to  the  point  of 
settlement,  the  party  had  waived  it ;  and  I  apprehend,  it  will  be 
found  that  she  may,  between  the  period  of  the  order  and  her 
death,  waive  the  benefit  of  that  order.2  The  question  then  is,  if 
between  the  date  of  the  order  and  her  death,  she  does  not,  by  some 
authoritative  proceeding,  express  an  alteration  of  her  mind, 
whether  that  order  is  to  stand  for  the  benefit  of  the  children. 
The  two  decisions  that  have  been  mentioned  are  strong  authori- 
ties for  that.  Let  an  inquiry  be  made  into  the  circumstances  of 
those  cases ;  and,  as  to  the  latter,  whether  the  assignees  of  the 
husband  were  heard  or  not. 


Mr.  Alexander,  for  the  plaintiffs,  stated  the  case  of  Martin  v. 
Mitchell,  from  the  Register's  book,  in  which  the  motion  before 
1  4  Yes.  15.  *  See  Lloyd  v.  Williams,  1  Madd.  466. 
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Lord  Thurlow,  in  1779,  was  made.  In  1777,  a  decree  was  made 
for  an  account,  and  that  what  should  be  found  due  to  Hannah 
Pearns  should  be  paid  into  Court,  to  her  separate  account,  with 
the  usual  direction  for  a  settlement.  The  sum  of  3000L  was,  by 
the  report,  stated  to  be  due,  and  was  carried  over.  After  her 
death,  in  1779,  the  motion  referred  to  in  Rowe  v.  Jackson,  to  pay- 
that  sum  to  the  husband,  was  made,  and  refused ;  and  an  order 
was  made,  directing  the  husband  to  go  before  the  Master,  and 
execute  the  order  for  a  proposal.  That  proposal  was  carried  into 
effect,  by  petition,  at  the  Rolls  ;  and,  under  another  order,  in 
1803,  stating  all  the  proceedings,  the  children  were  paid. 

It  appears  from  these  cases,  that  the  equity  of  the  wife 
r*43fil  *d°es  survive  to  the  children ;  and  their  only  mode  of 
"-  J  availing  themselves  of  this  interest  is  by  supplemental 
bill.  The  case  of  Macaulay  v.  Philips  is  not  applicable.  The 
dictum  of  Lord  Alvanle}*-  would  have  been  inaccurate,  if  there 
had  been  any  children  :  but  there  were  no  children.  It  amounts 
to  no  more  than  that  the  proposal  did  not  sever  the  joint-tenancy 
between  the  husband  and  wife.  If,  as  your  Lordship  has 
observed,  the  wife  can  waive  her  right  under  the  order  for  the 
benefit  of  her  children  and  herself,  that  cannot  affect  a  case  where 
she  has  not  waived,  and  is  dead. 

Lord  Chancellor  Eldon. — The  question  is,  what  is  the  effect 
of  such  an  order,  as  constituting  a  right  in  the  issue  to  a  pro- 
vision, if  the  wife  dies  without  any  act  done  after  the  date  of 
that  order  ?  If  this  case  had  been  antecedent  to  the  period  when 
the  manuscript  case  to  which  Mr.  Madocks  alluded  was  decided, 
it  would  have  been  very  difficult,  consistently  with  what  the 
Court  does  with  the  wife's  property,  to  say  there  was  such  a  right 
as  is  now  asserted,  upon  a  proceeding  that  went  no  farther  than 
an  order  to  lay  a  proposal  before  the  Master.  The  husband, 
where  he  can,  is  entitled  to  lay  hold  of  his  wife's  property,  and 
this  Court  will  not  interfere.  Previously  to  a  bill,  a  trustee,  who 
has  the  wife's  property,  real  or  personal,  may  pay  the  rents  and 
profits,  and  may  hand  over  the  personal  estate  to  the  husband. 
Lord  Alvanley,  in  Macaulay  v.  Philips,  has  laid  down,  that,  after 
a  bill  filed  the  trustee  cannot  exercise  his  discretion  upon  that ; 
that  the  bill  makes  the  Court  the  trustee,  and  takes  away  his 
right  of  dealing  with  the  property,  as  he  had  it  previously.  I 
have  heard  that  otherwise  stated  in  this  court,  at  the  bar,  at  least. 
But  that  case  is  the  last ;  and,  I  think,  contains  very  wholesome 
doctrine  upon  that  point.  I  should  have  supposed,  a  decree  made 
in  the  cause  proceeded  upon  the  right  or  equity  in  the  wife  at 
the  filing  of  the  bill ;  for  decrees  are  only  declarations  of  the 
Court  upon  the  rights  of  the  parties  when  they  begin  to  sue. 
[~*4.371  ^e  w^e  *s  entitled  to  call  for  a  declaration,  that  she 
L  J  *then  had  a  right  to  a  provision  for  herself  and  her  chil- 
dren ;  and  yet  it  is  clear,  after  such  a  bill  filed,  she  might  come 
into  Court  and  consent  to  her  husband's  having  the  fund  entirely 
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under  his  dominion.  If  she  does  not,  the  Court,  by  the  decree, 
orders  a  proposal  to  be  made  for  a  settlement  upon  the  wife  and 
issue. 

it  has  been  truly  observed,  that  this  doctrine  is  a  mere  creature 
of  the  Court,  founded  altogether  in  its  practice.  The  case  of 
Macaulay  \.  Philips,  proves,  what  I  should  have  had  no  doubt  upon, 
that  notwithstanding  that  order  for  a  proposal,  if  either  party 
died  while  it  rested  merely  in  proposal,  that  would  not  affect  the 
right  by  survivorship  as  between  the  husband  and  wife.  There 
were  no  children  in  that  case,  certainly.  It  is  not  unfrequent, 
where  the  Master  makes  his  report  after  a  decree,  for  him  to 
state,  that  the  parties  had  declined  to  lay  a  proposal  for  a  settle- 
ment before  him.  That  has  occurred  since  I  have  sat  here  ;  but, 
when  at  the  bar,  I  was  frequently  concerned  in  this  final  arrange- 
ment, that  notwithstanding  such  order  by  the  original  decree, 
upon  further  directions  the  wife  came,  consenting  that  the  fund 
should  be  taken  out  of  Court  and  was  permitted  to  do  so.  If, 
therefore  the  issue  have  a  right  against  the  father,  it  is  dependent 
altogether  upon  the  will  of  the  mother.  There  is,  perhaps,  some 
difficulty  in  making  all  the  principles  of  the  Court  upon  this 
subject  consistent  with  the  notion  of  such  right  in  the  children  ; 
but  it  is  nor  for  me  to  reconcile  all  these  principles,  if  there  is 
practice  sufficient  to  establish  a  given  course  as  to  that.  In 
Jiowe  v.  Jackson  (and  I  can,  from  my  own  memory,  confirm  both 
accounts  of  that  case),  upon  an  application,  where  it  was  neces- 
sary to  consider  whether,  the  wife  never  having  expressed  any 
c  :ange  of  opinion  between  the  period  of  the  order*for  a  proposal 
and  her  death,  that  order  gave  the  children  any  right,  Mr.  Ma- 
docks  stated,  that  it  was  not  according  to  the  practice,  after  that 
order,  to  permit  the  husband  to  avail  himself  of  the  death  of  the 
wife  to  take  the  fund,  leaving  the  children  unprovided.  His 
authority,  always  considerable,  is  in  that  instance  peculiarly  to 
be  regarded  *as  he  referred  to  another  case,  in  which  r-x-joQi 
Lord  TuurloW  was  satisfied  that  such  wa=i  the  rule,  and  "-  -I 
acted  upon  it.  But  it  does  not  rest  there  ;  for  in  a  subsequent 
case  it  is  clear  from  the  Register's  Books  that  Mr.  Mansfield, 
after  the  death  of  the  wife,  moved  that  a  sum  of  money  should 
be  paid  to  the  husband  ;  and  Lord  Thurlow  refused  that  applica- 
tion, upon  the  ground  that  the  order  for  a  proposal  on  behalf  of 
the  children  was  an  obstacle.  That  was  followed  by  what  Lord 
Alvanley  did  upon  a  petition ;  whether  regularly  or  not,  will  not 
shake  the  doctrine,  considering  what  had  been  done  before.  In 
that  instance,  Lord  Alvanley  would  not  deliver  out  that  small 
sum,  little  more  than  SOQL,  until  satisfied  that  there  was  some 
provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties 
upon  it,  it  is  too  much  for  me  to  say,  upon  the  argument  of  a 
demurrer,  all  that  has  been  done  in  the  cases  referred  to  is  to  go 
for  nothing,  because  it  is  difficult  to  say,  ab  ante,  it  should  be 
done,  and  that  I  am  to  set  up  a  different  course  of  practice.     I 
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agree  also  with  Mr.  Alexander  as  to  the  dictum  of  Lord  Alvanley 
in  Macaulay  v.  Philips,  which  construction  is  necessary  to  make 
him  consistent ;  and  attention  being  given  to  the  circumstance 
that  there  were  no  children,  there  is  no  inconsistency  in  that 
case.  The  principle  must  be,  that  the  wife  obtained  a  judgment 
for  the  children,  liable  to  be  waived,  if  she  thought  proper; 
otherwise,  to  be  left  standing  for  their  benefit  at  her  death. 

Next,  as  to  the  form :  if  the  children  have  acquired  a  right  by 
the  judgment  in  the  former  suit,  it  is  subsequent  to  the  institu- 
tion of  the  proceeding  in  that  suit ;  and  unless  they  can  apply  by 
petition,  under  the  liberty  to  apply,  I  do  not  see  how  they  can, 
except  by  supplemental  bill. 

The  demurrer,  therefore,  ought  to  be  overruled.  If,  upon  the 
hearing  of  the  cause,  this  should  turn  out  to  be  wrong,  it  is  infi- 
nitely better  that  it  should  go  to  the  House  of  Lords  upon  a  fall 
hearing. 

Demurrer  overruled. 


[*439]  *MFJRRAY  v.  LORD  ELIBANK 
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Right  of  childfon  to  a  provision  out  of  the  property  of  their  mother, 
under  a  decree  directing  a  settlement  on  her  and  her  children  ;  not- 
withstanding her  death  before  the  report,  no  act  being  done  by  her 
to  waive  the  equity. 

In  this  cause,  the  demurrer  of  the  defendant  Montolieu  having 
been  overruled,  answers  were  put  in,  and  the  cause  came  on  to  be 
heard. 

Mr.  Alexander  and  Mr.  Cooke,  for  the  plaintiffs,  relied  upon  the 
opinion  expressed  by  the  Lord  Chancellor  upon  the  demurrer. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  defendant  Montolieu — 
This  is  a  very  important  and  a  new  question,  which  the  Lord 
Chancellor  did  not  profess  to  decide  upon  the  demurrer.  The 
opinions  that  have  been  expressed  shew  the  notion  that  has  pre- 
vailed as  to  the  practice,  but  there  is  no  decision  upon  it.  The 
order  by  Lord  Alvanley  would  not  have  been  made  if  the  Court 
had  been  aware  that  the  creditors  were  not  parties,  the  husband 
and  wife  having  assigned  the  fund,  to  secure  a  debt ;  and  it  was 
delivered  out  of  Court  upon  the  statement  that  it  was  very  small, 
the  creditors  not  being  parties,  and  no  contest.  The  cases  of 
Martin  v.  Mitchell  and  Rowe  v.  Jackson  were  also  upon  petition, 
and  no  contest.     It  is  true,  this  equity  is  the  creature  of  this 
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Court ;  it  has  been  held,  both  here  and  by  Lord  Eldon,  that  it 
has  no  analogy  to  a  fine,  and  it  does  not  arise  if  the  husband  gets 
the  property,  if  it  is  *not  intercepted  in  the  way  ;  but  if  r-jMAQ-i 
the  order  of  the  Court  is  necessary,  either  upon  the  bill  of  L  -1 
the  wife,  which  must  now  be  admitted,  or  of  the  husband,  the 
Court  will  make  him  do  what  is  just;  otherwise,  there  is  no 
jurisdiction  against  him,  and  he  cannot  be  held  guilty  of  a  con- 
tempt. He  may  run  his  life  against  hers.  The  Court  goes  no 
further  than  refusing  to  assist  him,  unless  he  will  make  a  pro- 
vision. The  Court  does  not  act  upon  the  interest  of  the  wife ; 
for  if  so,  they  would  give  it  to  her.  The  Court  has  no  dominion 
upon  the  subject,  but  exercises  a  sort  of  arbitrary  authority,  there 
being  no  interest  in  her  in  point  of  law.  The  Court  cannot 
compel  him  to  give  her  an  interest,  but  merely  refuses  to  interfere 
in  his  favour,  except  upon  certain  terms.  There  is  no  doubt  that, 
after  a  reference  directed,  as  to  a  provision  for  the  wife  and 
children,  she  may  come  the  next  day,  and,  by  her  own  act  of- 
consent,  defeat  that  provision  for  her  children,  though  without 
her  consent  the  Court  would  not  give  the  fund  to  her  husband  ; 
but  there  is  no  jurisdiction  to  prevent  her  giving  it  to  him.  Mr. 
Justice  Buller  attempted  it,  and  refused  to  take  the  consent ; 
but  Lord  Thurlow  held,  that  he  could  not  refuse  it,  and,  with 
great  reluctance,  gave  the  money  to  the  husband.  The  power 
which  the  wife  has  in  that  way  to  defeat  the  reference  in  favour 
of  the  children,  shows  clearly  that  the  reference  is  directed  upon 
her  account,  not  theirs. 

In  the  case  of  Alexander  v.  McCulloeh,1  it  was  never  thought 
possible  to  give  the  property  to  the  wife ;  but  each  came  from 
time  to  time,  to  get  a  little ;  and  Lord  Thurlow  fed  the  husband 
occasionally,  in  order  to  induce  him  to  make  a  proposal.  But 
she  might  have  come  to  give  it  away  to  him  ;  and,  in  fact, 
they  did  at  last  agree,  as  they  did  also  in  Macavlay  v.  Philips.2 
The  protection  subsists  only  as  long  as  the  wife  chooses.  When 
she  is  gone,  the  equity,  which  is  attached  to  her,  and  to  her  only, 
must  be  gone  also.  What  interest  can  the  children  have  against 
their  father?  Are  they  purchasers  as  against  him?  He  is  a  pur- 
chaser of  his  wife's  choses  in  action  by  the  act  of  marriage,  com- 
pleted by  the  administration.  *What  right  have  the  r^ji-i 
children,  as  against  their  father,  to  insist  upon  a  part  of  L  -I 
the  fortune? 

In  Scriven  v.  Tapley,3  the  Lord  Chancellor  held  this  equity 
personal  to  the  wife,  reversing  a  d  'cree  at  the  Rolls  in  favour  of 
the  children.  Bond  v.  Symmons,*  also,  is  an  authority  that  the 
wife  surviving  is  entitled  to  the  whole ;  and  the  consequence  is, 
that  by  her  death  the  equity  is  gone,  and  the  children  cannot  file 
a  bill  to  bring  the  money  into  court.     These  authorities  outweigh 

'  2  Ves.  jun.  192,  cited.  2  4  Ves.  15. 

s  Amb.  509  ;  S.  0 ,  2  Eden,  337.  *  3  Atk.  20. 
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the  loose  dicta  upon  the  petition,  and  without  contest,  in  favour 
of  this  bill  ;  and  it  stands  upon  no  foundation  of  principle. 

Mr.  Alexander  in  reply. — The  opinion  of  Lord  Eldon  is  ex- 
pressed in  favour  of  this  bill.  It  is  supposed  that  the  plaintiffs 
must  contend,  that  this  equity  would  bind  the  wife  herself,  if  she 
chose  to  relinquish  it.  But,  admitting  that,  notwithstanding  an 
order  for  a  settlement,  if  the  husband  dies,  the  wife  surviving  is 
not  bound  to  make  a  settlement,  can  it  be  said,  therefore,  the 
husband  is  not  bound?  There  is  no  doubt,  the  equity  is  that  of 
the  wife;  and  she  may,  in  any  stage,  come  into  court,  and  relin- 
quish the  equity  both  for  herself  and  her  children. 

[Master  of  the  Bolls  (Sir  W.  Grant).— rDown  to  what  time?] 
To  the  time  at  which  the  settlement  is  actually  made.  It  is 
an  equity,  in  opposition  to  the  husband's  legal  right,  upon  which 
it  is  imposed  as  a  burthen  in  favour  of  herself  and  those  in  whose 
favour  she  may  think  fit  to  apply ;  and  which  she  may  at  any 
period  abandon.  There  is  nothing  inconsistent  in  her  right  to 
relinquish  that  claim,  which  she  has  on  behalf  of  herself  and  her 
children.  But  after  her  death  the  Court  will  suppose  she  died 
with  the  intention  to  insist  upon  it  for  her  children;  in  whose 
behalf  it  shall  subsist  after  her  death,  unless  expressly  waived 
during  her  life.  After  the  order  made  upon  her  application,  and 
not  waived,  which  by  the  event  of  her  death  is  now  become  im- 
possible, the  right  of  the  children  is  vested  ;  the  effect  of  the 
order  being  a  specific  lien  upon  the  particular  fund,  in  respect  of 
r*449i  which  the  husband  makes  the  Application,  notwithstand- 
L         J    ing  the  general  terms  of  the  order. 

The  Master  of  the  Rolls  (Sir  W.  Grant). — This  case  arises 
out  of  the  case  of  Lady  Elibank  v.  Montolieu;  by  the  result  of 
which  the  right  of  Lady  Elibank  to  maintain  a  suit  for  a  settle- 
ment against  her  husband  and  the  administrator  was  established  ; 
and  it  was  determined,  that  the  claim  which  the  administrator 
had, as  a  creditor  of  her  husband,  did  not  stand  in  the  way  of  her 
right. 

The  question  now,  Lady  Elibank  having  died  before  anything 
was  done  under  the  decree,  by  which  the  Master  was  directed  to 
approve  a  settlement  upon  her  and  the  children,  is,  whether  the 
children  have  a  right  to  the  benefit  of  that  decree? 

It  is  contended,  on  the  part  of  the  defendant  Montolieu,  that 
the  right  to  demand  a  settlement  is  a  personal  equity,  attaching 
to  a  married  woman,  and  in  no  sense  the  right  of  the  children; 
for,  if  it  were,  the  mother  could  not  relinquish  it,  as  it  is  ad- 
mitted she  may  ;  that,  though  the  children  may  derive  a  conse- 
quential benefit  from  having  the  settlement  made  upon  the 
mother  extended  to  them,  yet,  when  her  right  is  out  of  the  question, 
as  it  is  in  this  instance  by  her  death,  there  must  likewise  be  an 
end  of  theirs.  Upon  the  other  side  it  was  contended,  that,  when 
a  settlement  was,  by  the  decree,  directed  to  be  made  upon  the 
mother  and  the  children,  the  right  of  the  children  is  so  far  fixed, 
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that  the  Court  will  recognize  and  carry  it  into  effect,  notwith- 
standing her  death,  provided  no  act  was  done  by  her  to  waive  the 
benefit  of  it.  It  seems  to  be  assumed  in  the  argument,  both  here 
and  before  Lord  Eldon,  that  it  was  competent  to  the  mother  to 
waive  the  settlement  at  any  time  before  it  was  actually  com- 
pleted ;  that  is,  even  after  a  proposal  given  in  by  the  husband. 
Lord  Hardwicke,  however,  determined  the  contrary ; 1  stating,  that 
though  the  wife  might  give  up  her  interest  in  the  money,  if  she 
pleased,  yet  nobody  could  consent  for  the  children,  which  may 
be.  That  does  not  directly  apply  *to  this  case;  as,  I  r-x-440-1 
believe,  no  proposal  was  laid  before  the  Master  in  this  *-  ^ 
case. 

With  regard  to  this  equitable  right  which  a  married  woman 
has  in  this  Court  to  a  provision  out  of  her  own  fortune,  before 
her  husband  reduces  it  into  possession,  it  stands  upon  the  peculiar 
doctrine  of  this  Court.  It  is  vain  to  attempt,  by  general  reason- 
ing, to  ascertain  the  extent  of  that  doctrine.  We  must  look  to 
the  practice  of  the  Court  itself.  It  is  sufficient  to  say  the  habit 
of  the  Court  has  always  been  of  itself,  and  without  any  applica- 
tion previously  made  by  the  married  woman,  to  direct  an  inquiry, 
when  money  has  been  carried  over  to  her  account,  whether  any 
settlement  has  been  made ;  for  the  money  is  carried  over  subject 
to  that  inquiry,  and  the  constant  habit  has  been  to  direct  a  settle- 
ment not  upon  the  wife  only,  but  upon  the  children  also.  I  am 
not  aware  that  she  has  in  any  case  been  permitted  to  say  she 
claims  a  settlement  for  herself,  but  not  for  her  children.  She  has 
the  option  not  to  have  any  settlement  made  ;  but  if  a  settlement 
is  to  be  made,  it  is  always  directed  for  the  benefit  of  the  wife  and 
the  children.  When  she  comes  to  give  up  her  right  to  her  hus- 
band, she  is  examined  whether  she  wishes  for  any  settlement.  If 
she  does  not  desire  any  settlement,  then  the  money  is  paid  to  her 
husband.  If  she  desires  a  settlement,  the  settlement  is  upon  her 
and  the  children. 

The  question  has  been  made,  whether  the  children  have  any 
substantive  and  independent  right  to  claim  a  settlement  after  the 
death  of  their  mother,  if  a  settlement  was  not  directed  during  her 
life?  In  the  case  of  Hearle  v.  Greenbank,2  Lord  Hardwicke  ap- 
pears to  state  that  as  a  doubtful  point;  and  that  he  conceived 
there  was  no  case  determining  that  the  children  have  such  right. 
His  Lordship  seems  not  to  have  recollected  the  case  that  was  be- 
fore him,  Grosvenor  v.  Lane,3  in  which  he  took  notice  of  such  a 
decree,  though  the  question  before  him  was  not  upon  the  point. 

1  Anon  ,  2  Ves.  671.  See,  however,  Lloyd  v.  Williams,  1  Madd.  466,  in  which 
the  opinion  of  Lord  Eldon  is  recognized  and  approved  of.  Tne  equitable  right 
of  a  married  woman  stands  upon  the  peculiar  doctrine  of  the  Court.  When 
money  is  carried  over  to  her  account,  the  habit  of  the  Court  is,  without  any 
previous  application  by  her,  to  direct  an  inquiry,  whether  any  settlement  has 
been  made  :  and  the  constant  habit  has  been  to  direct  a  settlement,  not  upon 
her  only,  but  upon  the  children  also  :  her  option  to  waive  a  settlement  not  en- 
abling her  to  have  it  confined  to  herself,  excluding  her  children. 

2  3  Atk.  695.     See  lb.  page  717.  3  2  Atk.  180. 
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That  was  the  case  of  the  second  husband,  endeavouring  to  reduce 
his  wife's  fortune  into  possession ;  and  the  Court  directed  a  settle- 
ment upon  the  child,  the  immediate  point  in  the  cause  before 
r*d/M"i  Lord  *Hardwicke  turning  upon  the  right  of  the  child  ab- 
"-  J  solutely  to  the  whole  legacy,  in  consequence  of  an  appro- 
priation of  it  by  the  second  husband. 

In  a  subsequent  case,  Scriven  v.  Tapley?  Sir  Thomas  Clarke,  as 
a  matter  of  course,  taking  it  as  the  ordinary  equity,  directed  a 
proposal  by  the  representative  for  a  settlement  upon  the  child, 
the  wife  being  dead.  That  part  of  the  decree,  it  is  true  was  re- 
versed by  Lord  Northington,  but  the  opinion,  that  children  have 
that  equity  in  their  own  right,  and  independent  of  any  claim 
through  the  mother,  prevailed  so  much,  that  notwithstanding 
that  reversal,  in  a  year  and  a  half  afterwards,  Sir  Thomas  Sewell, 
in  Cockel  v.  Phips,2  made  precisely  the  same  decree.  Every  one 
knows  how  intimately  Sir  Thomas  Sewell  was  acquainted  with 
the  practice  ot  the  Court. 

There  is,  therefore,  a  great  deal  of  authority  in  opposition  to 
that  decision  by  Lord  JSIorthington,  in  Scriven  v.  Tapley,  all 
weighing  strongly  in  favour  of  the  right  of  the  children  claiming 
under  a  decree  in  favour  of  their  mother  ;  for,  if  their  right  to 
come  with  an  original  demand  for  a  settlement  upon  them,  their 
mother  having  died  without  demanding  any  settlement,  is  estab- 
lished, a  fortiori,  if  she  has  claimed,  and  the  Court  has  directed  a 
settlement  the  children  must  be  entitled.  As  to  that  there  are 
very  few  cases,  but  all  are  one  way.  The  doctrine,  as  far  as  there 
is  any  memorial  of  it,  is  uniform ;  and  it  is  upon  the  uniform 
habitual  doctrine  of  the  Court  that  you  are  least  likely  to  find 
cases  ;  and  in  the  cases  that  have  occurred,  the  Court  has  inter- 
posed, not  upon  any  controversy  between  the  parties,  but  upon  its 
own  doctrine.  In  Martin  v.  Mitchell,  the  husband  claimed  the 
fund,  and  the  Court  would  not  permit  him  to  take  it,  but 
directed  the  former  order,  for  a  settlement  upon  the  wife,  to  be 
prosecuted.  In  Rowe  v.  Jackson  a  similar  application  appears  to 
have  produced  a  similar  refusal ;  and  both  these  cases  were  before 
Lord  Thurlow.  No  ground  is  laid  upon  which  I  should  be  in- 
duced to  depart  from  the  established  doctrine.  We  can  look 
nowhere  but  to  the  practice  of  the  Court  for  the  extent  of  that 
.  doctrine.  Here  we  find  it.  *There  is  no  instance  in  which 
L  J  the  husband  has  succeeded  in  getting  money  out  of 
court  without  making  a  provision  ftre  the  children. 

These  plaintiffs,  therefore,  are  clearly  entitled  upon  their  sup- 
plemental bill.  It  is  not  necessary  to  determine  whether  they 
could  have  got  at  it  by  any  other  mode. 

i  Amb.  509  ;  2  Eden,  337. 

2  1  Dick.  391.  See,  however,  Lloyd  v.  Williams,  1  Madd.  464,  where  it  ap- 
pears that  the  point  said  to  have  been  decided  by  Lord  Northington  in  BcViven 
v.  Tapley,  did  not  arise. 
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By  common  law,  (unaffected  by  recent  legislation,)  on  marriage,  the 
husband  became  entitled  to  receive  the  rents  of  the  wife's  real  estates 
during  their  joint  lives,  and  he  became  absolutely  entitled  to  all  her 
chattels  personal  in  possession  and  to  her  choses  in  action,  as  debts  by 
obligation,  contract,  or  otherwise,  if  he  reduced  them  into  possession  ; 
or  if  he  did  not,  as  administrator  of  his  wife,  if  he  survived  her  ;  and 
he  became  also  entitled  to  her  chattels  real,  with  full  power  to  alien 
them,  though  if  he  died  before  his  wife,  without  having  reduced  into 
possession  her  choses  in  action,  or  without  having  aliened  her  chattels 
real,  they  would  survive  to  the  wife.  See  Gilb.  Ten.  108  ;  Co.  Litt.  67 
a.,  300  a.,  351  b.,  351 ;  1  Roll.  Ab.  342,  pi.  1 ;  Co.  Litt.  185  b.;  Fleet  v. 
Perrins,  3  L.  R.  Q.  B.  536,  4  L.  R.  Q.  B.  500. 

The  husband  acquired  this  interest  in  the  property  of  his  wife,  in 
consideration  of  the  obligation  which,  upon  marriage,  he  contracted,  of 
maintaining  her  and  his  children  by  her;  but  the  common  law  was  de- 
fective, inasmuch  as  it  possessed  no  means  of  ensuring  the  performance 
of  the  duty  imposed  upon  the  husband,  since  in  many  cases  he  might 
have  it  in  his  power  to  alien  all  the  property  to  which  he  was  entitled 
jure  mariti,  or  upon  his  becoming  bankrupt  or  insolvent  it  would  vest 
in  his  assignees  for  the  benefit  of  his  creditors,  and  thus  his  wife,  how- 
ever great  may  have  been  her  fortune,  might,  with  her  children,  be  left 
utterly  destitute.  Courts  of  equity  have,  from  a  very  early  period, 
endeavoured  to  remedy  this  deficiency  in  the  common  law,  by  giving 
to  the  wife,  in  certain  cases,  a  right  to  a  provision  out  of  her  own  prop- 
erty ;  this  right  is  called  her  equity  to  a  settlement.  See  the  observa- 
tions of  Lord  Hardwicke  in  Jewson  v.  Moulson,  2  Atk.  417  ;  and  of 
Lord  Cottenham  in  Sturgis  v.  Champneys,  5  My.  &  Cr.  101,  105. 

The  jurisdiction  to  compel  the  husband,  or  those  claiming  under 
him,  to  make  a  settlement  upon  the  wife,  was  first  assumed  in  cases 
where  it  was  necessary  for  them  to  apply  to  the  Court  for  assistance  in 
order  to  obtain  possession  of  the  property  of  the  wife  ;  which  assistance 
the  Court,  acting  upon  the  maxim,  that  he  *who  seeks  equity 
must  do  equity,  withheld  until  an  adequate  settlement  was  L  J 
made  upon  the  wife:  Bosvil  v.  Brander,  1  P.  Wms.  459.  In  conse- 
quence of  this  origin  of  the  jurisdiction,  it  was  thought,  that  the  equity 
of  a  wife  to  a  settlement  "was  confined  to  those  cases  in  which  the  hus- 
band, or  those  claiming  under  him,  were  plaintiffs.  See  Bosvil  v. 
Brander,  1  P.  Wms.  460.  However,  since  the  decision  of  Lady  Elibanh 
v.  Montolieu,  the  wife  has  been  permitted  actively  to  assert  her  equity 
as  a  plaintiff:  Sturgis  v.  Champneys,  5  My.  &  Cr.  105  ;  Eedes  v.  Eedes, 
11  Sim.  569  ;  Hanson  v.  Keating,  4  Hare,  6  ;  and  see  Osborn  v.  Morgan, 
9  Hare,  434 ;  Newenham  v.  Pemberton,  1  De  G-.  &  Sm.  644,  in  which 
case  the  Court  refused  to  take  a  bill  off  the  file,  although  it  was  filed 
by  the  infant  plaintiff  in  her  maiden  name  by  her  next  friend,  whereas 
she  was  in  fact  clandestinely  married,  and  the  Court  directed  a  settle- 
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ment,  although  the  bill  did  not  expressly  pray  to  that  effect.  See, 
however,  the  remarks  on  this  case  In  re  Potter,  7  L.  R.  Eq.  487. 

The  necessity  for  a  married  woman  to  assert  her  equity  to  a  settle- 
ment has  been  much  diminished  by  the  Married  Woman's  Property  Act, 
1870,  33  &  34  Vict.  c.  93  (more  fully  treated  of  in  the  next  note),  ac- 
cording to  which  the  earnings  of  a  married  woman,  after  the  passing  of 
the  Act  (sect.  1),  personal  property  coming  to  her  under  an  intestacy, 
or  any  sum  of  money  not  exceeding  200L  under  a  deed  or  will  (subject 
to  the  trusts  of  any  settlement  affecting  the  same),  (sect.  7,)  and  the 
rents  and  profits  of  freehold,  copyhold,  or  customary  hold  property 
descending  upon  any  woman  married  after  the  passing  of  this  Act 
(sect.  8),  will  belong  to  her  to  her  separate  use.  Deposits  and  invest- 
ments also  may  be  made  (sects.  2,  3,  4,  5),  and  sums  assured  (sect.  10) 
to  a  married  woman's  separate  use. 

The  Court  of  Bankruptcy  has,  it  seems,  jurisdiction  to  order  a  set- 
tlement to  be  made  upon  the  wife  of  a  bankrupt,  insisting  upon  her 
equity  to  a  settlement :  Ex  parte  Thompson,  1  Deac.  90  ;  Ex  parte 
Norton,  8  De  G.  Mac.  &  G.  258 ;  Ex  parte  Goysegame,  1  Atk.  192. 

As  against  whom  the  equity  of  a  wife  to  a  settlement  is  binding.] — 
The  equity  of  a  wife  to  a  settlement  is  binding  not  only  upon  her  hus- 
band, but  also  upon  his  assignees  in  bankruptcy,  under  the  Insolvent 
Debtors'  Act,  or  under  a  general  assignment  for  the  payment  of  his 
debts  :  Jewson  v.  Moulson,  2  Atk.  420 ;  Burden  v.  Dean,  2  Ves.  jun. 
607 ;  Pryor  v.  Hill,  4  Bro.  C.  C.  138,  and  notes  by  Belt ;  Oswell  v. 
Probert,  2  Ves.  jun.  680 ;  Sturgis  v.  Ghampneys,  5  My.  &  Cr.  97.  It 
was,  however,  at  one  time  doubted  whether  it  was  binding  upon  the 
.,  assignee  of  the  husband  for  valuable  consideration :  *but  Lord 

r*447i 

L  J  Alvanley,  in  the  case  of  Macaulay  v.  Philips,  4  Ves.  19,  after 
fully  considering  the  authorities,  stated  his  opinion  to  be  in  favour  of 
the  claims  of  the  wife.  "  Many  cases,"  said  his  Lordship,  "  upon  this 
point  have  been  before  me,  which  have  put  me  under  the  necessity  of 
considering  very  much  the  rights  of  the  wife,  and  I  am  clearly  of  opin- 
ion the  doubt  respecting  the  assignment  of  the  husband  for  a  valuable 
consideration  of  the  wife's  equitable  interest,  was  not  well  founded 
(with  the  single  exception,  perhaps,  of  a  trust  of  a  term  of  years  of 
land),  upon  which,  perhaps,  there  may  be  some  doubt;  but  subject  to 
that,  I  am  clearly  of  opinion  that  an  assignment  for  a  valuable  consid- 
eration will  not  bar  the  equity  of  the  wife,  and  it  would  be  strange  if 
it  did,  since  by  the  determinations  in  the  courts  of  law,  with  regard  to 
an  action  brought  against  executors  by  the  husband  for  a  legacy  due 
to  his  wife,  it  is  determined  that  an  action  does  not  lie ;  and  the  reason 
given  is,  that  it  would  totally  defeat  the  wife's  equity.  It  would  be  whim- 
sical, then,  that  the  assignment  by  the  husband  for  valuable  considera- 
tion should  put  the  assignee  in  equity  in  a  better  situation  than  the  hus- 
band himself  is  in  at  law.  The  guard  of  this  Court  upon  the  wife's  interest 
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would  be  very  singular  if  the  husband,  not  being  entitled  at  law,  might 
assign  it  for  a  valuable  consideration  to  another  person,  who  would  be 
entitled  in  equity.  I  am  clearly  of  opinion  it  was  only  a  doubt,  and  it 
never  was  decided,  that  the  husband  could,  by  such  assignment,  or  any 
other  means,  deprive  her  of  her  equity."  See  also  Scott  v.  Spashett,  3 
Mac.  &  G.  599 ;  Marshall  v.  Gibbins,  4  Ir.  Ch.  Rep.  216. 

It  will  be  seen  hereafter  that  the  doubt  thrown  out  by  Lord  Alvan- 
ley,  as  to  whether  a  wife  is  entitled  to  a  settlement  out  of  her  trust 
term,  is  unfounded ;  the  assignee,  however,  for  value  of  the  husband 
has  in  other  cases  (which  will  be  noticed  hereafter),  been  considered  to 
stand  in  a  more  favorable  position  than  either  the  husband  or  his  general 
assignees. 

Although  an  executor  or  administrator  has  a  right  to  set  off  a  debt 
due  to  the  estate  from  a  husband,  against  any  legacy  or  share  under 
the  intestacy  to  which  his  wife  is  entitled  (Hall  v.  Hill,  1  Dru.  &  War. 
109),  the  wife's  equity  to  a  settlement  is  paramount  to  the  right  of  set 
off,  which  cannot  be  enforced  to  the  prejudice  of  the  wife's  equity  (if 
any)  to  a  settlement.  If,  for  instance,  the  wife  is  entitled  to  have  the 
whole  fund  settled  upon  her,  then  the  right  of  set  off  or  retainer  will  be 
completely  barred ;  if  she  has  only  a  right  to  have  part  of  the  fund 
settled,  the  right  of  retainer  or  set-off  will  be  to  that  extent  barred. 
See  Carr  v.  Taylor,  10  Ves.  574  ;  Ex  parte  Blagden,  2  *Rose,  , 

294 ;  Ex  parte  O'Ferrall,  1  G.  &  J.  347  ;  McMahon  v.  Bur-  *-  J 
chell,  3  Hare,  97,  5  Hare,  325 ;  Reeve  v.  Rocher,  1  De  G.  &  Sm.  626  ; 
Lee  v.  Egremont,  5  De  G.  &  Sm.  348  ;  M1  Gormick  v.  Garnett,  2  Sm. 
&  Giff.  37.  It  is  presumed  that  Lord  Loughborough,  when  he  observed 
in  the  principal  case  (page  340,  ante),  "  That  if  the  plaintiff  had  any 
equity  against  her  husband  with  regard  to  the  money,  that  equity 
would  clearly  bar  any  right  of  retainer  that  the  administrator  could  set 
up,"  merely  meant,  that  the  bar  to  the  right  of  retainer  was  co-exten- 
sive with  the  wife's  equity. 

Out  of  what  property  the  wife  can  claim,  her  equity  to  a  settlement.'] 
— Where  the  property  of  the  wife  is  equitable,  and  consequently  not 
recoverable  at  law,  it  is  clear  that  the  husband  or  his  assignees,  will 
only  obtain  it  upon  the  terms  of  making  a  settlement  upon  the  wife  and 
her  children,  if  she  require  one  to;  be  made :  Milner  v.  Golmer,  2  P. 
Wms.  639  ;  and  a  legacy  is  not  deprived  of  its  equitable  character  by 
being  charged  on  land,  with  power  of  entry  and  receipt  of  the  rents 
and  profits ;  Buncombe  v.  Greenacre,  28  Beav.  472,  2  De  G.  F.  &  Jo. 
509. 

And  where  an  equitable  estate  in  fee  descended  on  a  married  woman, 
the  Court,  by  virtue  of  her  equity  to  a  settlement,  has  settled  the 
estate  on  her  during  her  life,  but  has  refused  to  interfere  with  the  pos- 
sible estate  by  curtesy  of  the  husband :  Smith  v.  Matthews,  3  De  G.  F. 
&  Jo.  139. 
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And  even  where  the  property  though  in  its  nature  legal,  becomes, 
from  collateral  circumstances,  the  subject  of  a  suit  in  equity,  it  appears 
that  the  wife's  equity  to  a  settlement  will  attach.  This  is  clearly  laid 
down  in  the  important  case  of  Sturgis  v.  Champneys,  5  My.  &  Cr.  97, 
where  Lord  Cottenham,  in  a  most  elaborate  judgment,  considers  all  the 
authorities  upon  the  subject.  In  that  case  the  provisional  assignee,  of 
Sir  Thomas  Champneys,  an  insolvent  debtor,  whose  wife,  Lady  Champ- 
neys, was  entitled  for  her  life  to  real  property,  of  which  the  legal 
estate  was  outstanding  in  mortgagees,  was  obliged  to  file  a  bill  to  make 
his  title  (subject  to  the  incumbrances)  effectual.  Upon  Lady  Champ- 
neys claiming  her  equity  to  a  settlement,  it  was  contended  that  her  life- 
interest  in  the  estates  could  not  be  considered  as  an  equitable  interest 
merely  on  the  ground  that  the  legal  estate  was  outstanding,  and  that 
the  Court  had  never  made  a  provision  for  a  wife  out  of  such  an  interest 
as  the  husband  in  that  case  had,  and  that  it  was  not  established  that 
the  wife's  equity  extended  to  the  rents  of  real  estate.  Lord  Cotten- 
ham, however,  reversing  the  decision  of  Sir  L.  Shadwell,  V.  C.  (4  Sim. 
82),  held  the  wife  entitled  to  a  settlement  out  of  the  rents  of  her  life- 
r*4.4.Q1  es*ate-  "  W  said  his  *Lordship,  "  the  authorities  support 
Lady  Champney's  equity  as  a  condition  which  this  Court  im- 
poses as  the  price  of  the  assistance  which  the  assignee  asks  of  this  Court, 
the  nature  of  the  estate  of  the  wife  in  the  subject  matter  in  contest  does 
not  seem  to  be  important. 

"  Upon  a  careful  examination  of  the  authorities,  I  do  not  find  the 
time  at  which  the  Court  did  not  exercise  this  jurisdiction  in  favour  of 
the  wife.  In  Bosvil  v.  Brander,  1  P.  Wms.  458,  in  which  the  wife  was 
mortgagee  in  fee,  and  the  decision  was  against  her,  she  being  plaintiff 
(and  then  a  widow),  the  Master  of  the  Rolls,  recognizing  the  rule,  says 
that  '  it  might  have  been  a  matter  of  different  consideration  if  the 
assignee  had  been  plaintiff  in  equity,  and  desired  the  aid  thereof  to 
strip  tlie  unfortunate  widow  of  all  that  she  had  in  the  world,  towards 
the  doing  of  which  equity  would  hardly  have  lent  any  assistance.' 

"  Many  cases  followed,  in  which  the  principle  was  recognized  ;  and 
in  Burdon  v.  Dean,  2  Ves.  jun.  601,  the  assignees  of  a  bankrupt  hus- 
band filed  a  bill,  praying  that  they  might  be  entitled,  during  the  joint 
lives  of  the  bankrupt  and  his  wife,  to  the  income  of  certain  freehold, 
leasehold,  and  personal  estates,  to  which  the  wife  was  entitled  for  life  ; 
upon  which  the  Master  of  the  Rolls  said,  '  I  have  no  objection  to  what 
they  can  get  at  law,  but  if  they  come  into  this  court,  I  will  not  extend 
the  arm  of  the  Court  to  give  them  any  other  part  of  her  property, 
without  a  consideration  for  it ;  therefore  let  it  be  referred  to  the  Mas- 
ter, that  they  may  lay  proposals  before  him.'  It  was  said  that  the 
order  in  this  case  was  by  consent.  That  I  think  immaterial,  as  it  does 
not  affect  the  observation  of  the  Master  of  the  Rolls,  for  which  alone 
the  case  is  of  any  value. 
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"  In  Oswell  v.  Probert,  2  Yes.  jun.  680,  the  husband  having  become, 
bankrupt,  Lord  Rosslyn  said,  '  Where  persons  claiming  in  right  of  the 
husband  are  obliged  to  come  into  an  equitable  jurisdiction,  to  obtain 
the  benefit  of  any  part  of  the  property,  the  destination  of  which  is  for 
the  enjoyment  of  the  husband  and  wife,  the  Court  will  not  apply  it  to 
the  use  of  the  husband,  leaving  the  wife  to  starve.  Whatever  the  hus- 
band takes  in  right  of  his  wife,  is,  in  itself,  a  provision  for  the  main- 
tenance of  both ;'  and  in  Ball  v.  Montgomery,  4  Bro.  C.  C.  338,  the 
equity  of  the  wife  was  put  upon  the  same  ground.  In  Brown  v.  Clark, 
3  Ves.  166,  Lord  Alvanley  said,  the  assignees  of  the  husband  'must 
make  a  provision  for  the  wife  before  they  can  call  it  out  of  this  Court.' 
In  Freeman  v.  Parsley,  3  Ves.  421,  Lord  Rosslyn  directed  a  provision 
for  the  wife  against  the  assignees  of  her  husband  upon  the  same  prin- 
ciple. Jn  Mitford  v.  Mitford,  9  Ves.  81,  Sir  W.  *Grant  said, 
'  It  is  upon  the  ground  that  the  assignees  want  its  assistance  *-  -1 
to  reduce  the  property  into  possession,  that  this  Court  imposes  upon 
them  the  condition  on  which  alone  it  would  have  assisted  the  husband 
to  obtain  possession.'  In  Wright  v.  Morley,  11  Ves.  12,  Sir  W.  Grant 
said,  '  In  Pryor  v.  Hill,  4  Bro.  C.  C.  139,  it  was  contended  that  the 
equity  of  the  wife  did  not  extend  to  the  case  of  a  life-interest  upon  the 
principle  that  the  husband  becomes  absolute  purchaser  of  that  upon  the 
marriage,  in  consequence  of  the  obligation  to  maintain  his  wife  thereby 
contracted.  That  argument,  however,  did  not  prevail.  The  life-interest 
passes  to  the  assignees,  subject  to  the  ordinary  equity  for  a  settlement.' 
In  Elliott  v.  Gordell,  5  Madd.  149,  Sir  J.  Leach,  though  he  thought 
that  the  title  of  a  particular  assignee  of  the  property  of  the  wife  then 
in  dispute  was  good  against  her  claim  to  maintenance  out  of  it,  yet 
said,  that  if  the  husband  had  been  bankrupt,  the  Court  would  have 
fastened  upon  his  assignee  the  obligation  of  maintaining  the  wife  out 
of  any  property  of  hers  ;  which  must  be  understood  to  assume  the  case 
of  the  assignee's  applying  for  the  assistance  of  this  Court  to  obtain 
such  property. 

"  From  these  authorities,  and  many  others  which  recognise  the  same 
principle,  it  appears  that  the  equity  which  this  Court  administers  in 
securing  a  provision  and  maintenance  for  the  wife,  is  founded  upon  the 
well-known  rule  of  compelling  a  party  who  seeks  equity  to  do  equity  ; 
and  it  is  not  possible  to  conceive  a  case  more  strongly  calling  for  the 
application  of  that  rule.  The  common  law  gives  to  the  husband  the 
enjoyment  of  the  life  estate  of  the  wife,  upon  the  ground  that  he  is 
liable  to  maintain  her,  and  makes  no  provision  for  the  event  of  his 
failing  or  becoming  unable  to  perform  that  duty.  If  the  life  estate  be 
attainable  by  the  husband  or  his  assignee  at  law,  the  severity  of  this 
law  must  prevail ;  but  if  it  cannot  be  reached  otherwise  than  by  the 
interposition  of  this  Court,  equity,  though  it  follows  the  lav/,  and 
therefore  gives  to  the  husband  or  his  assignee  the  life  estate  of  the  wife, 
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yet  it  withholds  its  assistance  for  that  purpose,  until  it  has  secured  to 
the  wife   the  means  of  subsistence ;    it  refuses  to  hand  over  to  the 
assignee  of  the  husband,  to  the  exclusion  of  the  wife,  the  income  of  the 
property  which  the  law  intended  for  the  maintenance  of  both.     Upon 
the  same  principle,  the  ordinary  interposition  of  this  Court,  in  com- 
pelling a  settlement  of  the  property  of  married  women,  was  originally 
founded,  although  the  wife  is  permitted  actively  to  assert  her  equity 
as  a  plaintiff ;  and  if  such  be  the  principle,  what  difference  can  it  make, 
where   the    assignees   of  the    husband    are   applying  to  this   Court 
*for  its  assistance  to  obtain  the  property,  that  the  estate  of  the 
*-         -*  wife  is  not  a  trust,  but  that  the  recovery  at  law  is   prevented 
only  by  the  existence  of  a  prior  legal  trust  estate  ?     It  happens,  how- 
ever, that  in   Oswell  v.  Probert,  before  referred  to,  the  estate  of  the 
wife  was  the  same  as  in  this  case.     The  testator  had  devised  his  estate 
to  trustees  in  fee,  upon  trust  to  pay  certain  annuities  and  legacies,  and 
the  trustees  were  directed  to  stand  seised  to  the  use  of  his  daughter,  the 
wife  of  the  bankrupt,  for  her  life.     The  estate  had,  indeed,  been  sold  to 
pay  the  prior  charges  ;  but  it  being  evident  that  the  trust  was  subsist- 
ing, and  the  legal  estate  in  the  trustee,  the  Court  said,  that  the  as- 
signees were  in  the  place  of  the  husband  not  maintaining  the  wife,  and 
declared  that  a  provision  was  to  be  made  for  her."     See  Bonfield  v. 
Hassall,  11  W.  R.  (M.  R.)  291  ;  Barnes  v.  Robinson,  11  W.  R.  (V.  C. 
S.),  216 ;  but  see  Gleaves  v.  Paine,  1  De  Gr.  Jo.  &  Sm.  81,  where  Lord 
Wesbury,  C,  said  that,  although  the  decision  in  Sturgis  v.  Champneys, 
being  a  decision  of  the  Lord  Chancellor,  must  be  followed,  yet  he  was 
not  disposed  to  extend  it  any  further  than  the  actual  decision  went,  and 
that,  as  in  that  case  the  assignees  were  plaintiffs,  it  would  extend  the 
rule  very  much  to  recognise  the  doctrine  that  a  wife  might  come  here 
asking  a  settlement  of  real  estate  belonging  to  the  husband  against  the 
husband's  assignee,  which  the  assignee  could  render  available  without 
resorting  to  the  Court  of  Chancery. 

Whatever  may  be  the  right  of  a  married  woman  to  have  a  provision 
made  for  her  out  of  the  income  of  an  estate  of  which  she  is  equitable 
tenant  in  tail,  it  is  not  according  to  the  course  of  the  Court,  or  indeed 
in  its  power,  to  order  a  settlement  to  be  made  of  the  estate  or  land  to  be 
purchased  with  money  of  which  the  married  woman  is  equitable  tenant 
in  tail.  For  it  is  clear;that  the  equity  for  a  settlement  attaches  upon 
what  the  husband  takes  in  right  of  the  wife,  and  not  upon  what  the  wife 
takes  in  her  own  right,  and  the  estate  tail  being  in  the  wife,  the  Court 
has  no  power  to  order  a  settlement  of  it  to  be  made,  or  to  render  such 
a  settlement,  if  made,  binding  and  effectual  against  the  wife :  Life  Asso- 
ciation of  Scotland  v.  Siddal,  3  De  G.  F.  &  Jo.  211,  216. 

Where  copyhold  property  descended  in  fee  upon  a  married  woman, 
subject  to  a  covenant  entered  into  by  a  former  owner  upon  his  marriage 
to  surrender  it  to  certain  uses,  under  which,  had  the  surrender  been 
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made,  the  married  woman  would  have  been  legal  tenant  in  tail,  it  was 
held  by  the  Lord  Justices  that  she  had  no  equity  to  a  settlement  out 
of  property  so  circumstanced:  Re  Gumming,  2  De  Gr.  F.  &  Jo.  376. 

In  Freeman  v.  Farlie,  11  Jur.  *447,  where  a  sum  of  money,  r*452-i 
being  rent  of  real  estate  (not,  as  it  seems,  equitable)  to  which  a 
husband  was  entitled  jure  mariti,  was  paid  into  court  by  an  agent,  Sir 
L.  Shadwell,  V.  C,  upon  the  authority  of  Sturgis  v.  Champneys,  held 
that  the  assignee  of  the  husband  (who  was  insolvent)  was  not  entitled 
to  it,  without  a  settlement  upon  the  wife ;  and  see  Life  Association  of 
Scotland  v.  Siddal,  3  De  G.  F.  &  Jo.  211. 

Notwithstanding  the  doubt  thrown  out  by  Lord  Alvanley  in  Macaulay 
v.  Philips,  4  Ves.  19,  it  is  now  clearly  settled,  overruling  what  is  sup- 
posed to  have  been  decided  in  Sir  Edward  Turner's  Case  (1  Ch.  Cas. 
307,  1-Vern.  7,  see  Sanders  v.  Page,  3  Ch.  Rep.  223),  that  a  wife  will 
be  entitled  to  a  settlement  out  of  her  trust  term  in  land,  not  only  as 
against  her  husband,  but  also  against  his  assignee  for  valuable  con- 
sideration. Thus,  in  Hanson  v.  Keating,  I  Hare,  1,  where  a  husband 
and  wife  assigned,  by  way  of  mortgage,  the  equitable  interest  of  the. 
husband  in  right  of  his  wife  in  a  term  of  years,  the  mortgagee  filed  his 
bill  against  the  husband  and  wife,  and  the  trustee  of  the  legal  estate, 
for  a  foreclosure  and  assignment  of  the  term  ;  it  was  held  by  Sir  J.  Wig- 
ram,  V.  C,  upon  the  authority  of  Sturgis  v.  Champneys,  although  con- 
trary to  his  own  opinion  independent  of  that  case,  that  the  wife  was  en- 
titled to  a  provision  for  her  life,  by  way  of  settlement,  out  of  the  mort- 
gaged premises.  "  I  am  clear,"  observed  his  Honor,  "  that  I  am  not 
bound  in  this  case,  to  impose  upon  the  plaintiff  the  terms  required  by 
the  defendant,  only  because  he  is  plaintiff  (for  that  was  the  argument  at 
the  bar).  The  question  is,  what  are  the  equitable  rights  of  the  parties, 
independently  of  their  relative  positions  on  the  record  ?  Sir  Edward 
Turner's  Case,  1  Vern.  7,  if  it  be  law,  answers  this  question.  Now  it 
is  true,  that  some  judges  have  thought  the  resolutions  in  that  case  ques- 
tionable ;  but  it  is  equally  true,  that  they  have  considered  it  as  binding 
upon  all  courts  until  the  House  of  Lords  should  alter  its  own  resolutions : 
Pitt  v.  Hunt,  1  Vern,  18  ;  Jewson  v.  Moulson,  2  Atk.  417  ;  and  unless  I  am 
altogether  under  a  mistake,  Sir  Edward  Turner's  Case,  has  always 
been,  and  is  at  this  day,  considered  law  by  conveyancers,  and  is  acted 
upon  accordingly.  And  the  more  strong  has  been  the  dissent  from  the 
resolutions  in  that  case,  the  more  do  the  judges  who  express  that  dis- 
sent affirm  the  authority  of  the  case  by  following  it.  I  believe  the  un- 
derstanding of  the  profession,  prior  to  the  decision  of  Sturgis  v.  Champ- 
neys, to  have  been  that  Sir  Edward  Turner's  Case  was  in  accordance 
with  the  principles  of  the  Court :  and  I  advert  to  that  understanding 
the  more,  not  only  because  the  Vice-Chancellor  of  England  concurs  in 
it,  but  because  I  know  the  learned  editor  *of  Mr.  Roper's  book  rs|!  .. 
on  the  law  of  Husband  and  Wife  always  lamented  the  decision 
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in  Sturgis  v.  Champneys,  as  having,  in  his  opinion,  unsettled  the  law. 
In  some  cases  of  mere  personalty  there  is  no  doubt  of  the  wife's 
equity ;  but,  prior  to  Sturgis  v.  Champneys,  the  opinion  of  the  profes- 
sion had,  I  believe,  become  settled,  that  estates  in  land  were  not  subject 
to  the  same  equity,  upon  the  broad  and  important  principle  of  pre- 
serving a  strict  analogy  between  legal  and  equitable  estates  in  land.  In 
the  case  of  Burdon  v.  Dean,  2  Ves.  jun.  GOT,  the  order  was  made  by 
consent ;  and  Lord  Cottenham  notices  that  circumstance  in  Sturgis  v. 
Champneys.  I  shall  not,  however,  decide  this  case  without  attentively 
reading  Sturgis  v.  Champneys  in  private." 

On  a  subsequent  day,  his  Honor,  deciding  in  favour  of  the  wife,  ob- 
served, "  At  the  close  of  the  argument  in  this  case,  I  stated  what  my 
understanding  of  the  law  was ;  and  I  reserved  to  myself  the  duty  only 
of  examining  the  case  of  Sturgis  v.  Champneys,  to  determine  whether 
I  could  act  in  this  case  upon  my  individual  opinion  as  to  the  law,  with- 
out directly  impugning  the  plain  tenor  of  Lord  Cottenham's  judgment 
in  that  case.  My  opinion  is,  that  I  cannot  do  so ;  and,  therefore,  in 
deference  to  that  judgment,  I  shall  follow  it,  although,  if  that  case  were 
out  of  the  way,  I  should  probably  have  decided  otherwise.  There  would 
be  no  difficulty  in  distinguishing  the  facts  of  this  case  from  those  in 
Sturgis  v.  Champneys;  but  the  reasoning  in  that  case  would  remain, 
and  I  cannot  disregard  it." 

The  estate  of  a  feme  covert  tenant  in  tail  in  possession,  subject  to  a 
term  to  secure  a  jointure,  has  been  held  to  be  equitable  during  the  con- 
tinuance of  the  term,  for  the  purpose  of  entitling  her  to  a  settlement  on 
a  bill  filed  by  her.  See  Wortham  v.  Pemberton,  1  De  G.  &  Sm.  644. 
"  Although,"  said  Sir  J.  L.  Knight  Bruce,  V.  C,  in  that  case,  "  the 
plaintiff  and  her  husband,  or  he  in  her  right,  may  have  the  immediate 
legal  freehold,  there  is  a  legal  title  which  prevents  the  enjoyment  except 
by  means  of  a  Court  of  equity,  and  renders  the  title  to  the  rents  equita- 
ble so  long  as  the  term  lasts ;  and  it  appears  to  me  that  the  plaintiff  is 
entitled  to  a  settlement  out  of  the  rents  during  the  joint  lives  of  herself 
or  the  husband,  or  until  the  determination  of  the  term ;  the  remaining 
question  being,  whether  if  the  term  shall  by  the  clause  of  cessor,  deter- 
mine during  the  joint  lives,  the  settlement  can  endure  beyond  that 
period."  His  Honor  heard  the  plaintiff's  counsel  in  reply  to  this  ques- 
tion, and  held  that  the  settlement  could  not  be  made  beyond  the  jointure 
term. 

Although  the  Court  might  allow  the  wife  the  income  of  her  property, 
r*4.fUT  x*  by  no  means  follows,  when  the  property  out  of  which  *she 
claims  a  settlement  is  in  the  hands  of  a  mortgagee,  that  he  will 
be  allowed  by  the  Court,  as  against  the  assignees  of  the  husband,  what 
he  may  have  paid  to  the  wife,  out  of  the  income  of  the  propert}^.  Thus, 
in  Clark  v.  Cook  (3  De  G.  &  Sin.  333),  a  husband  and  wife,  by  deed 
acknowledged,  demised  freeholds  of  the  wife  to  a  mortgagee  by  way  of 
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trust,  the  trusts  being  to  apply  the  rents  and  profits  in  payment  of  cer- 
tain premiums  of  insurance,  and  of  the  interest  on  the  mortgage  debt, 
and  then  in  reduction  of  the  principal,  until  it  should  be  paid  off.  The 
husband  took  the  benefit  of  the  Insolvent  Debtor's  Act.  It  was  held  by 
Sir  J.  L.  Knight  Bruce,  V.  C,  in  a  suit  for  redemption,  instituted  by 
the  assignee  of  the  husband  against  the  mortgagee,  that  the  latter  was 
chargeable  with  the  surplus  rents  which  he  allowed  to  the  insolvent's 
■wife  for  her  maintenance.  "  I  cannot  help  suspecting,"  said  his  Honor, 
"  that  the  wife  might  have  had  all  that  has  been  paid  to  her  if  a  proper 
application  had  been  made  to  the  Court.  It  is  a  hard  and  peculiar  case, 
and  there  must  be  no  costs  on  either  side. " 

Where,  however,  a  person  entitled,  jure  mariti,  to'the  legal  interest  in 
leaseholds,  mortgages  them,  the  wife  has  no  equity  to  a  settlement 
thereout,  as  against  the  mortgagee  seeking  foreclosure  or  sale  (Hatchell 
v.  Eggle.io,  1  Ir.  Ch.  Rep.  215),  but  if  the  proviso  for  redemption  in 
such  a  case  is  on  the  repayment  of  the  sum  advanced,  by  the  husband 
(who  has  become  insolvent),  and  his  wife,  the  power  to  redeem  must  be 
given  to  her  as  well  as  the  insolvent's  assignee ;  Hill  v.  Edmonds,  5  De 
G.  &  Sm.  603. 

Although  it  was  once  doubtful,  it  seems  to  be  now  fully  established, 
that  a  wife  is  entitled  to  a  settlement  out  of  a  life  interest  in  equitable 
property  to  which  her  husband  is  entitled  in  her  right,  as  against  his 
assignees,  upon  his  becoming  bankrupt  or  insolvent.  Thus,  in  Lumb  v. 
Milnes,b  Ves.  51*7,  a  wife  having  a  life  interest  in  the  dividends  of  a 
fund,  was  held  entitled  to  a  settlement  as  against  the  assignees  of  her 
husband,  who  was  a  bankrupt.  The  same  was  held,  also,  in  Brown  v. 
Clark,  3  "Ves.  166 ;  Jacobs  v.  Amyatt,  1  Madd.  3*76,  n. ;  and  Squires  v. 
Ashford,  23  Beav.  132;  and  in  Sturgis  v.  Champneys,  5  My.  &  Cr.  97, 
which  has  been  already  given  at  considerable  length,  Lord  Cottenham 
held,  that  the  wife  was  entitled  to  a  settlement  out  of  the  rents  of  lands 
devised  to  her  for  life ;  see  also  Vaughan  v.  Buck,  1  Sim.  N.  S.  284  ; 
Koeber  v.  Sturgis,  22  Beav.  588. 

The  wife  is  also  entitled  to  a  settlement  or  maintenance  out  of  her 
equitable  life  interest  when  she  is  deserted  by  her  husband.  See  Gil- 
christ v.  Gator,  1  De  Gex  &  Sm.  188,  and  cases  cited  post  p.  475,  476. 

It  has,  however,  been  held  by  *Sir  L.  Shadwell,  V.  C,  that  ...,.  , 
the  wife  is  not  entitled  to  a  settlement  out  of  a  life  interest 
when  she  is  living  with  and  is  maintained  by  her  husband,  who  is 
neither  bankrupt  nor  insolvent.  Thus,  in  Vaughan  v.  Buck,  13  Sim. 
404,  a  married  woman,  having  a  life  interest  in  a  fund  in  court,  pre- 
sented a  petition,  praying  that  a  portion  of  the  income,  and  of  the 
arrears  of  it,  might  be  settled  to  her  separate  use.  It  seems  she  was 
living  with  her  husband  and  was  maintained  by  him ;  but  as  she 
alleged,  in  a  manner  very  inadequate  to  her  fortune,  as  he  was  in  em- 
barrassed circumstances,  and  had  no  property  of  his  own,  except  his 
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wife's  income.  Sir  L.  Shaclwell,  V.  C,  said,  that  he  could  not  inter- 
fere with  the  right  of  the  husband  to  receive  his  wife's  income.  They 
were  living  together,  and  he  was  maintaining  her  as  well  as  he  could. 
(  Nor  is  the  wife,  it  seems,  entitled  to  a  settlement  out  of  property  in 
which  she  has  an  equitable  life  interest,  as  against  a  person  to  whom 
her  husband  has  assigned  it  for  value,  previous  to  his  insolvency  or  his 
desertion  of  her.  Thus,  in  Elliott  v.  Gordell,  5  Madd.  149,  the  divi- 
dends of  9000L,  Three  per  Cents.,  were  given  to  a  married  woman  for  her 
life,  with  a  bequest  over.  The  husband  and  wife  joined  in  a  sale  of  this 
life  interest,  and  the  husband  afterwards  became  a  bankrupt.  A  bill 
being  filed  by  the  wife  against  the  purchaser,  insisting  upon  a  pro- 
vision, Sir  John  Leach,  V.  C,  held,  that  she  was  not  entitled  to  one. 
,"  I  find,"  observed  his  Honor,  "  no  authority  for  the  equity  claimed  by 
the  wife  as  against  the  particular  assignee,  in  the  case  of  an  interest 
given  to  the  wife  for  her  life  ;  and  it  does  not  follow,  as  a  corollary  or 
consequence,  from  any  established  doctrine  of  the  Court.  Where  an 
absolute  equitable  interest  is  given  to  the  wife,  the  Court  will  not  per- 
mit the  husband  to  possess  it,  without  making  a  provision  for  the  wife, 
or  her  express  consent ;  and  all  who  claim  under  the  husband  must 
take  his  interest,  subject  to  the  same  equity.  But,  where  an  equitable 
interest  is  given  to  the  wife,  for  her  life  only,  this  Court  does  permit 
the  husband  to  enjoy  it  without  the  consent  of  the  wife,  and  without 
making  any  provision  for  her.  It  is  true,  that  if  the  husband  desert 
his  wife,  and  fail  to  perform  the  obligation  of  maintaining  her,  which 
is  the  condition  upon  which  the  law  gives  him  her  property,  this  court 
will  apply  any  equitable  interest  which  he  retains  for  the  life  of  the  wife, 
either  wholly  or  in  part,  for  the  maintenance  of  the  wife ;  and,  if  the 
husband  becomes  bankrupt,  or  takes  the  benefit  of  an  insolvent  debtor's 
act,  this  court  will  fasten  the  same  obligation  of  maintaining  the  wife 
out  of  the  property  of  this  description  which  devolves  by  act  of  law 
r*4.fifiT  uPon  tae  general  assignee  ;  *for,  when  the  title  of  such  assignee 
vests,  the  incapacity  of  the  husband  to  maintain  the  wife  has 
already  raised  this  equity  for  the  wife ;  but  the  same  principle  does 
not  necessarily  apply  to  a  particular  assignee  for  a  valuable  con- 
sideration, who  purchased  this  interest  when  the  husband  was  main- 
taining the  wife,  and.  before  circumstances  had  raised  any  present 
equity  in  this  property  for  the  wife,  whatever  may  be  the  force  of 
general  reasoning  upon  it.  If,  however,  I  considered  it  to  be  useful, 
that  the  same  rule  should  be  applied  to  the  particular  assignee,  as  to 
the  general  assignee,  which  may  be  doubted,  by  declaring  this  rule  in 
the  absence  of  all  direct  authority,  and  of  all  authority  leading  neces- 
sarily to  the  same  conclusion,  I  fear  that  I  should  not  be  administer- 
ing the  actual  law  of  this  court,  but  I  should  be  making  a  new  law, 
and  I  cannot  venture  to  assume  such  a  jurisdiction." 

Again,  in  Stanton  v.  Hall,  2  Russ.  &  My.  175,  lands  were  devised  to 
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trustees  upon  trust  to  pay  the  rents  and  profits  to  J.  H.  for  life  ;  but,  if 
he  should  attempt  to  assign  the  same,  or  should  commit  an  act  of 
bankruptcy,  or  become  insolvent,  then  upon  trust  to  pay  thereout 
to  the  wife  of  J.  H.  an  annuity  of  100L  during  his  life,  and,  after  his 
decease  an  annuity  of  30.Z.  during  her  widowhood,  and  upon  certain 
other  trusts  for  the  children  of  the  marriage.  It  was  held  by  Lord 
Brougham,  on  the  authority  of  Elliott  v.  Cordell,  that  the  annuity  of 
100Z.  not  being  for  the  separate  use  of  the  wife,  passed  by  the  husband's 
assignment  to  a  purchaser  for  value,  and  that,  as  against  such  pur- 
chaser, the  wife  had  no  equity  for  a  settlement  out  of  the  annuity. 

The  case  of  Vaughan  v.  Buck,  has,  indeed,  been  disapproved  of  by 
Lord  Langdale,  M.  R.,  in  Wilkinson  v.  Gharlesworth  and  Marsack 
v.  Lyster  (reported  together,  10  Beav.  324).  In  the  latter  case,  the 
personal  representative  of  a  man  who  died,  leaving  his  wife  surviving 
him,  claimed  to  be  entitled  to  the  income  of  her  life  estate  in  certain 
funds  which  accrued  due  in  his  lifetime ;  in  the  former  case,  a  cestui  que 
trust,  under  an  assignment  made  by  the  husband,  claimed  to  be  entitled 
to  the  interest  which  accrued  due  in  his  lifetime  upon  the  portion  or 
portions  to  which  he  was  entitled  in  right  of  his  wife.  It  was  argued, 
that  if  the  husband  maintained  his  wife,  he  acquired  an  independent 
right  to  her  income  accrued  due  in  his  lifetime,  and  that  any  arrears 
passed  to  his  legal  personal  representative  or  assignee,  in  opposition  to 
the  right  of  his  wife.  His  Lordship,  however,  said,  that  the  sums  of 
money  claimed  by  the  cestui  que  trust,  under  the  husband's  assignment, 
were  choses  in  action  of  the  wife,  not  possessed  or  reduced  into  pos- 
session by  the  husband  when  he  died,  and  he  was,  therefore,  of 
^opinion,  that  the  wife  became  absolutely  entitled  to  them  by  r^jr*-) 
survivorship.  "  I  have  read,"  observed  his  Lordship,  "  the 
papers  with  which  I  have  been  supplied,  in  the  case  of  Vaughan  v 
Buck  (which  is  reported  in  13  Sim.  404),  and  also  a  copy  of  the  order 
which  was  made ;  and  if  the  order  was  right,  it  does  seem  to  be  an 
authority  for  the  proposition  stated  and  relied  on  in  the  argument,  that 
whilst  the  husband  and  wife  are  both  living,  the  husband  maintaining 
the  wife  is  absolutely  entitled  to  the  whole  of  her  income,  in  opposition 
to  her  claim  to  a  settlement  out  of  her  Kfe  estate. 

"  As  the  case  occurred  during  the  lives  of  both  husband  and  wife,  it 
does  not  govern  the  point  which  I  have  now  to  consider ;  and  I  should 
have  wished  to  abstain  from  expressing  any  opinion  upon  it ;  but  con- 
sidering how  constant  the  practice  of  the  Court  has  been,  and  how  fre- 
quently the  question  may  be  raised,  I  feel  it  my  duty  to  say,  that  not- 
withstanding the  case  of  Vaughn  v.  Buck,  I  must  adhere  to  the  rule 
which  I  consider  to  be  established  in  such  cases."  See  also  Bond  v. 
Simmons,  3  Atk.  20.  t 

In  the  recent  case,  however,  of  Tidd  v.  Lister,  10  Hare,  140,  it  was 
held  by  Sir  George  Turner,  Y.  C,  that  a  married  woman  whose  husband 


650     wife's  equity  to  a  settlement. 

did  not  maintain  her,  was  not  entitled,  as  against  a  particular  assignee 
of  the  husband,  to  a  settlement,  or  maintenance  out  of  the  income  of 
the  real  and  personal  estate  to  which  she  was  entitled  in  equity  for  her 
life.  After  referring  to  Wright  v.  Morley,  11  Ves.  12,  and  to  the  cases 
of  Elliott  v.  Gordell  and  Stanton  v.  Hall,  decisions  against  the  right  of 
the  wife,  his  Honor  observed,  "  It  was  strongly  argued  in  this  case,  as  it 
was  in  Elliott  v.  Gordell,  that  there  could  be  no  distinction  between  the 
cases  in  which  the  wife  took  a  life  interest  only,  and  those  in  which  she 
took  an  absolute  interest,  in  which  latter  cases  her  right  to  a  settlement 
was  fully  established  against  the  assignee  of  her  husband  for  valuable 
consideration  ;  and  that  there  could  be  no  distinction  between  the  par- 
ticular assignee  for  value  of  the  husband,  and  his  general  assignee  in 
bankruptcy  or  insolvency:  but  there  are  distinctions  between  these 
cases  which  cannot  be  disregarded. 

"  In  the  cases  where  the  wife  takes  an  absolute  interest,  the  provision 
is  for  her  and  her  children.  She  cannot  claim  it  for  herself  alone.  In 
the  cases  where  the  wife  takes  a  life  interest,  the  provision  is  for  her 
separate  benefit,  independently  of  the  children,  a  distinction  pointed 
out  by  Sir  William  Grant,  in  Wright  v.  Morley.  Again,  in  the  cases 
where  the  wife  takes  an  absolute  interest,  her  right  to  a  provision  for 
herself  and  her  children  is  independent  of  the  acts  and  conduct  of  her  ' 
husband  ;  in  the  case  where  she  takes  a  life  interest  only,  her  right  to  a 
provision  for  herself  arises  from  the  *  non-fulfilment  by  him  of  his 
L  J  obligations,  and  is  wholly  dependent  upon  his  acts  and  conduct. 
In  the  cases,  too,  where  the  wife  takes  an  absolute  interest,  the  purchaser 
takes  subject  to  the  well-known  and  settled  equity ;  but  where  the  wife 
takes  for  life  only,  the  equity  by  which  it  is  said  the  purchaser  must  be 
bound  may  not  exist  at  the  time  of  his  purchase,  and  depending  as  it 
does  on  the  conduct  of  the  husband,  may  never  come  into  existence : 
and  in  this  respect,  also,  there  is  a  great  distinction  between  the  par- 
ticular assignee  for  value,  and  the  general  assignee  ;  for  in  the  case  of 
the  general  assignee,  the  very  bankruptcy  or  insolvency  on  which  his 
title  is  founded  creates  the  right  against  him.  Considering  the  question, 
without  reference  to  the  authorities,  it  must,  I  conceive,  resolve  itself 
into  this  point :  Ought  a  Court  of  equity  in  these  cases,  against  pur- 
chasers for  value,  to  follow  the  law  which  gives  to  the  husband  the 
power  of  dealing  with  the  income  of  his  wife's  property,  or  ought  it  to 
put  in  force  its  ordinary  rule,  that  "  he  who  comes  into  equity  must  do 
equity  ?"  the  rule  on  which,  as  I  believe,  both  the  rights  of  married 
women  to  provisions  for  their  maintenance  and  their  rights  to  settle- 
ments are  founded.  In  determining  this  point,  the  inconveniences 
which  would  ensue  from  the  Court's  acting  upon  the  rule  to  which  I 
have  referred,  must  not,  I  think,  be  thrown  out  of  view.  Purchasers 
would  become  involved  in  inquiries  into  the  relation  between  husband 
and  wife,  the  extent  of  their  other  property,  and  their  other  means  of 
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maintenance  ;  and  the  life  interest  of  married  women  would  become  in- 
capable of  being  dealt  with,  whatever  might  be  the  exigencies  of  the 
case.  Looking  to  these  consequences,  and  to  the  distinctions  which  I 
have  pointed  out,  and  not  of  course  intending  the  observations  which  I 
have  made  to  apply  to  a  case  of  fraudulent  alienation  for  the  purpose  of 
defeating  the  claims  of  the  wife,  I  must  confess  myself  unable  to  find 
any  clear  principle  on  which  I  can  dissent  from  the  decisions  to  which 
I  have  referred.  .  .  Much  reliance  was  placed  on  the  observations  of 
Lord  Langdale  in  Wilkinson  v.  Gharlesworth  ;  but  that  was  a  question 
between  the  representative  of  the  husband  and  the  wife  surviving ;  and 
Lord  Langdale's  observations  seem  to  have  been  directed  against  what 
had  fallen  from  the  late  Vice-Chancellor  of  England  in  Vaughan  v.  Buck, 
13  Sim.  404,  as  having  indicated  a  doubt  whether  the  wife  could  in  any 
case  be  entitled  to  a  provision  for  maintenance  out  of  her  life  interest. 
His  Lordship  could  not,  I  think,  have  intended  to  say,  that  in  every  case, 
and  as  against  every  person,  she  would  be  so  entitled ;  for  in  Wright 
v.  Morley,  11  Ves.  IT,  to  which  he  refers,  Sir  William  Grant  puts  the 
wife's  right  to  a  provision  on  the  absence  of  the  husband,  and  his 
*having  left  her  unprovided  for,  and  directed  an  inquiry  as  to 
these  points  before  he  could  make  the  order  in  favour  of  the  ^  -" 
wife.  Indeed,  I  can  find  no  ease  in  which  a  wife  has  come  to  the  Court 
for  such  a  provision  except  under  special  circumstances  ;  and  certainly 
no  case  in  which  she  has  succeeded  in  obtaining  it  against  an  assignee 
for  value  of  her  husband."  This  decision  was  on  appeal  affirmed  by 
Lord  Cranworth,  C,  who,  with  reference  to  the  distinction  in  principle 
supposed  to  rest  between  the  mode  of  dealing  with  the  purchaser  of  a 
wife's  life  interest,  and  the  purchaser  of  her  absolute  interest  said,  "  that 
they  are  altogether  satisfactory  to  my  mind,  I  am  not  prepared  to  say ; 
at  the  same  time  they  are  certainly  not  without  weight,  and  considering 
the  authorities  are  all  one  way,  I  think  it  would  be  very  inexpedient 
now  to  attempt  to  disturb  them."  See  3  De  G.  Mac.  &  G.  851,  810  ; 
see  also  Durham  v.  Crackles,  11  W.  R.  (V.  C.  W.),  138;  Be  Duffy's 
Trust,  28  Beav.  386. 

With  regard  to  Elliott  v.  Gordell,  it  is  clear,  since  the  decision  of 
Stiff e  v.  Everett,  1  My.  &  Cr.  31,  that  the  assignment  of  a  life  interest 
of  a  married  woman  in  a  fund  not  settled  to  her  separate  use,  could 
not,  unless  it  came  within  the  provisions  of  Malins's  Act,  20  &  21 
Vict.  c.  51,  in  any  event,  be  supported  beyond  the  period  of  the  joint 
lives  of  the  husband  and  wife.  Stanton  v.  Hall,  it  will  be  observed, 
differed  from  Elliott  v.  Gordell,  inasmuch  as  the  interest  of  the  wife 
was  determinable  upon  the  death  of  her  husband.  See  In  re  Godfrey's 
Trusts,  I.  K.  Eq.  531. 

And  the  husband's  assignment  for  value,  when  maintaining  his  wife, 
of  income  to  which  he  becomes  entitled  in  her  right,  will  be  effectual 
to  deprive  her  of  her  equity  to  a  settlement  as  against  the  assignee  for 
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value,  though  the  interest  of  the  wife  at  the  time  of  the  assignment 
was  reversionary :  Life  Association  of  Scotland  v.  Siddal,  3  De  6.  P. 
&  Jo.  211,  216,  211.     In  re  Carr's  Trusts,  12  L.  R.  Eq.  609. 

A  wife  is  entitled  to  a  settlement  out  of  property  to  which  she  be- 
comes entitled  before,  as  well  as  out  of  what  she  becomes  entitled  to 
after  marriage  :  Barrow  v.  Barrow,  18  Beav.  529. 

The  Court,  however,  cannot  order  a  settlement  to  be  made  of  the 
reversionary  personal  property  of  a  married  woman.  The  reason  for 
this  is,  that  the  right  to  the  settlement,  is  an  obligation  which  the 
Court  fastens,  not  upon  the  property,  but  upon  the  right'  to  receive  it, 
and  if  the  right  attaches  at  all,  it  must  attach  with  all  its  incidents,  one 
of  which  is,  that  the  wife  waiving  it,  must  waive  it  by  her  consent  in 
Court,  which  she  cannot  do  in  the  case  of  reversionary  personal  prop- 
erty ;   Osborn  v.  Morgan,  9  Hare,  432,  434  ;  the  question,  as  to  whether 

_,  a  wife  is  entitled  to  a  settlement  can  onlv  be  decided  *when  the 
f*4601 

L         J  reversionary  property  falls  into  possession ;  lb.  and  see    Tay- 
lor v.  Austen,  1  Drew.  459,  464 ;  but  see  now  20  &  21  Yict.  c.  51. 

Rights  of  the  children.} — Whenever  a  woman  insists  upon  her  equity 
to  a  settlement,  it  will  always  be  extended  to  her  children,  and  a  refer- 
ence will,  as  in  Lady  Elibank  v.  Montolieu,  be  directed  to  ascertain 
what  is  a  proper  settlement  to  be  made  upon  her  and  her  children : 
Johnson  v.  Johnson,  U.  &  W.  412  ;  Re  Grant,  14  W.  R.  (V.  C.  S.), 
191. 

The  equity  to  a  settlement,  however,  is  strictly  personal  to  the  wife.  • 
If,  therefore,  she  dies  before  asserting  her  right,  her  children  cannot  in- 
sist upon  a  settlement.  Thus,  in  Scriven  v.  Tapley,  2  Eden,  331,  where 
a  man  after  the  death  of  his  wife,  leaving  a  daughter,  filed  a  bill  to  ob- 
tain the  payment  of  300Z.,  to  which  his  wife  was  entitled,  Lord  North- 
ington,  reversing  the  decision  of  Sir  Thomas  Clarke,  M.  R.,  held  that 
the  daughter  had  no  equity  to  a  settlement  out  of  it.  "  The  equity  of 
compelling  settlements,"  observed  his  Lordship,  "  first  arose  upon  the 
husband's  coming  to  this  court  for  assistance.  It  is  personal  to  the 
wife,  and,  if  carried  further,  would  be  attended  with  ill-consequences 
to  creditors.  There  is  no  case  where  the  Court  has  refused  assistance 
to  the  husband,  after  the  death  of  the  wife,  upon  the  terms  of  his  mak- 
ing a  provision  for  the  children."  Sir  William  Grant,  it  will  be  ob- 
served, when  Murray  v.  Lord  Elibank  came  before  him,  cited  the 
decision  of  Sir  Thomas  Sewell,  M.  R.,  in  Gockel  v.  Phipps,  1  Dick. 
391,  in  support  of  the  decision  of  Sir  Thomas  Clarke,  which  he  seems 
to  have  preferred  to  that  of  Lord  Northington ;  however,  Sir  Thomas 
Plumer,  M.  R.,  in  his  elaborate  judgment  in  Lloyd  v.  Williams,  1  Madd. 
464,  said  that,  on  consulting  the  Registrar's  Book,  he  found  the  point 
never  arose  in  Gockel  v.  Phipps,  and  that  no  case  had  touched  upon  the 
decision  of  Lord  Northington  in  Scriven  v.  Tapley,  and  that  from 
that  time  the  decisions  had  been  uniformly  according  to  that  case,  and 
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that  it  would  indeed  have  been  surprising,  if  so  correct  a  judge  as  Sir 
Thomas  Sewell  should,  so  soon  after  the  decision  in  Scriven  v.  Tapley, 
have  acted  in  direct  contradiction  to  it. 

The  wife,  therefore,  may,  at  any  time  before  the  settlement  is  actually 
completed,  waive  her  right  to  it,  and  thus  defeat  the  interests  of  her 
children.  "  That  the  children,"  observes  Lord  Cottenham,  "  have  no 
equity  of  their  own,  that  it  is  only  the  equity  that  they  obtain  through 
the  consent  of  the  mother,  is  sufficiently  clear  from  the  fact,  that  if  the 
mother,  having  attained  the  age  of  twenty-one,  comes  into  court,  and 
consents  that  the  property  shall  be  paid  over  to  the  husband,  the  Court 
will  permit  *it  to  be  paid  over,  without  reference  to  the  inter- 
ests of  the  children ;  but  in  no  instance  are  the  children  per-  ■-  J 
mitted  to  assert  an  independent  equity  of  their  own ;  and  in  no  instance 
has  that  right  ever  been  permitted  against  the  mother.  It  is  against 
the  father  that  the  Court  exercises  jurisdiction,  to  exclude  him  from 
those  rights  which  the  law  would  otherwise  give  him ;  and  then  the 
Court  deals  with  those  rights  as  between  the  mother,  whose  property 
it  is,  and  as  between  the  children  of  the  marriage,  in  such  a  way  as  may 
be  thought  for  the  interests  of  the  family:  Hodgens  v.  Hodgens,  11 
Bligh.  N".  S.,  104. 

Sir  Thomas  Plumer,  V.  C,  in  Lloyd  v.  Williams,  1  Madd.  467,  after 
an  elaborate  review  of  all  the  authorities,  observes,  that  all  the  cases 
concur  in  showing  that  children  have  no  right  to  a  settlement  "  inde- 
pendent of  contract  or  decree." 

When  the  wife  has  entered  into  a  contract,  or  has  obtained  a  decree 
for  a  settlement,  the  interests  of  the  children  will  not  be  defeated  if  she 
die  without  waiving  it.  Thus,  as  in  Lady  Elibanh  v.  Montolieu  and 
Murray  v.  Lord  Elibanh,  where  by  a  decree  a  reference  is  made  to  ap- 
prove of  a  proper  settlement,  and  the  wife  dies  without  waiving  it 
(which,  as  before  observed,  she  can  &o),  her  children  may,  by  supple- 
mental bill,  claim  the  benefit  of  the  decree,  although  no  proposals  for  a 
settlement  may  have  been  made,  and  although  they  may  not  have  been 
mentioned  in  the  decree.  See  Rowe  v.  Jackson,  Dick.  604;  Groves  v. 
Perkins,  6  Sim.  584 ;  8.  C,  Groves  v.  Clarke,  1  Kee.  132.  But  if  no 
mention  is  made  of  the  children,  the  omission,  if  it  has  long  been  ac- 
quiesced in,  will  not  be  supplied.  Thu*,  in  Johnson  v.  Johnson,  1  J.  & 
W.  479,  where  the  interest  of  a  fund  in  court  was  directed  to  be  paid  to 
the  separate  use  of  a  married  woman  for  life,  with  liberty  for  those  en- 
titled on  her  death  to  apply,  Sir  Thomas  Plumer,  M.  R.,  said,  that  the 
Court  ought  to  have  referred  it  to  the  Master  to  approve  of  a  proper 
settlement,  instead  of  making  that  order ;  but  that,  as  it  was  made 
thirty-four  years  ago,  it  could  not  then  be  altered. 

In  Lloyd  v.  Williams,  1  Madd.  450,  the  wife  of  a  bankrupt  being  en- 
titled to  a  legacy,  she  claimed  her  right  to  a  settlement  out  of  it,  and  an 
agreement  was  thereupon  entered  into  between  the  assignees  and  the 
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executor,  whereby,  in  consideration  of  a  sum  to  be  paid  to  the  assign- 
ees, a  settlement  was  to  be  made  upon  the  wife  and  her  children.  The 
bankrupt  obtained  his  certificate  in  the  lifetime  of  his  wife,  who  died 
before  any  settlement  was  made  in  pursuance  of  the  agreement,  leaving 
an  only  daughter.  Sir  Thomas  Plumer,  V.  C,  held,  that  the  death  of 
the  mother  did  not  disappoint  the  claim  of  the  child. 

In  Lloyd  v.  Mason,  5  Hare,  149,  *a  married  woman  entitled 
L  J  to  a  legacy  appeared  by  her  counsel  at  the  hearing  of  the  cause  j 
and  claimed  her  equity  to  a  settlement  out  of  the  fund.  The  legacy  was 
directed  to  be  carried  to  the  separate  account  of  the  husband  and  wife. 
The  husband  was  a  bankrupt,  and  his  assignee  sold  his  interest  in  the 
legacy.  The  solicitors  for  the  purchaser,  and  for  the  wife,  agreed  to 
refer  the  claim  of  the  wife  to  their  counsel ;  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement  of  a  moiety,  subject  to  the  costs. 
Before  any  further  steps  were  taken,  the  wife  died,  leaving  children.  It 
was  held,  by  Sir  James  Wigrara,  V.  C,  that  the  husband  and  those 
claiming  under  him,  were  by  the  steps  which  had  been  taken,  bound  to 
allow  a  settlement  of  part  of  the  fund  upon  the  wife  and  children  ;  and 
that,  upon  the  death  of  the  wife,  the  children  were  entitled  to  the  por- 
tion which  would  have  been  settled.  "  If,"  said  his  Honor,  "  in  order 
to  decide  this  case,  an  obligation  had  been  imposed  upon  me,  of  decid- 
ing between  the  conflicting  opinions  of  Sir  John  Leach  and  Lord  Lang- 
dale,  I  should  certainly  have  taken  a  great  deal  of  time  to  consider  the 
matter.  But  I  may,  I  think,  decide  the  case  without  expressing  an 
opinion  upon  that  point;  and  the  only  observation  which  it  will  be 
necessary  to  make  is  this  :  It  appears  that  the  question,  whether  the 
children  can,  after  the  death  of  their  mother,  insist  upon  her  equity  to  a 
settlement,  depends  not  upon  the  question,  whether  the  mother  was 
bound,  but  upon  the  question  whether  the  father  was  bound.  It  is  clear, 
that  an  order,  referring  it  to  the  Master  to  approve  of  a  settlement, 
binds  the  husband,  though  it  does  not  necessarily  bind  the  wife.  There 
may  be  a  case  in  which  the  wife  is  not  absolutely  bound,  but  in  which, 
as  against  the  husband,  the  children  are  entitled  to  the  benefit  of  the 
mother's  equity.  If  the  husband  is  bound,  the  children  are  certainly 
entitled.  The  question,  whether  the  husband  is,  or  is  not  bound,  must 
be  governed  by  the  ordinary  principles  of  the  Court." 

But  if  a  married  woman  dies  without  having  obtained  a  decree  for  a 
settlement  out  of  her  property,  her  children,  even  although  she  may 
have  filed  her  bill  claiming  a  settlement,  will  have  no  right  to  file  a  sup- 
plemental bill  to  enforce  one :  Wallace  v.  Aldjo,  2  Drew.  &  Sm.  216  ;  1 
De  G.  Jo.  &  Sm.  643.  And  see  Be  la  Garde  v.  Lempriere,  6  Beav. 
344  ;  Baker  v.  Bayldon,  8  Hare,  210,  overruling  Steinmetz  v.  Halthin, 
1  G.  &  J.  64. 

Moreover,  although  the  husband,  in  the  event  of  his  wife's  death,  is 
bound  by  a  contract  or  decree  for  a  settlement,  yet  the  wife  can,  at  any 
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time  before  it  is  actually  made,  waive  her  equity  to  a  settlement.  The 
opinion  of  Sir  John  Leach,  indeed,  was-  at  one  *time  to  the  con- 
trary.  Thus  in  Fenner  v.  Taylor,  1  Sim.  169,  where  the  hus-  ^  J 
band  of  a  woman  entitled  to  a  fund  in  Court  signed  a  written  agreement 
that  he  would  settle  half  the  wife's  fortune  upon  her,  Sir  John-  Leach, 
V.  C,  held,  that  the  wife  could  not  waive  her  right  to  a  settlement,  so 
as  to  defeat  her  children.  "  Where  the  agreement  of  the  husband,"  ob- 
served his  Honor,  "  is  carried  into  effect  by  the  execution  of  a  proper 
deed,  it  is  not  argued  that  the  wife  can  then  waive  it ;  and  upon  princi- 
ple, and  by  analogy,  it  should  seem,  that  in  equity  there  is  no  distinc- 
tion between  the  agreement  and  the  deed.  Upon  the  whole,  therefore, 
I  come  to  the  conclusion  that  this  is  an  agreement  which  enures  for  the 
benefit  of  the  children,  and  would  be  executed  in  this  Court  upon  a  bill 
filed  by  them,  and  cannot,  therefore,  be  waived  by  the  wife."  Sir  John 
Leach,  however,  was  not  aware  that  Sir  William  Grant,  M.  R.,  had, 
upon  that  identical  agreement,  but  with  reference  to  another  portion  of 
the  fund,  held  that  the  wife  might,  notwithstanding  the  agreement, 
waive  all  right  of  herself  and  her  children  to  a  settlement  under  it ;  and 
Lord  Brougham,  approving  of  the  decision  of  Sir  William  Grant,  re- 
versed that  of  Sir  John  Leach,  2  Russ.  &  My.  190  :  and  Sir  John  Leach, 
when  the  wife  waived  her  right  to  another  portion  of  the  same  fund, 
allowed  it  to  be  paid  to  her  husband,  but  he  said  that  the  reasons  upon 
which  he  had  formerly  come  to  a  different  opinion  (and  to  which  he  still 
felt  disposed  to  adhere)  appeared  to  him  to  be  of  considerable  weight : 
Fenner  v.  Taylor,  2  Russ.  &  My.  195. 

Upon  the  same  principle,  in.Baldwin  v.  Baldwin,  5  De  G.  &  Sm.  319, 
the  wife  of  a  lunatic  being  entitled  to  a  share  of  the  residue  of  an  intes- 
tate's personal  estate,  filed  a  bill  against  her  husband,  praying  a  settle- 
ment of  the  fund  on  herself  and  children.  After  inquiries  in  the  lunacy, 
the  committee  was  authorized  to  assent  to  a  settlement  of  one  half  of 
the  fund  ;  and  by  r.  i  order  made  in  the  cause  it  was  referred  to  the  Mas- 
ter to  approve  of  a  settlement.  The  Master  accordingly  approved  of  a 
settlement,  by  writing  at  the  foot  of  the  draft,  and  no  further  proceed- 
ings were  had  when  the  lunatic  died.  The  wife  subsequently  died,  hav-  • 
ing  by  will  disposed  of  the  whole  fund.  It  was  held  by  Sir  James 
Parker,  V.  C,  that  the  proposals  in  the  Master's  office  had  not  been 
proceeded  with  to  such  a  stage  at  the  time  of  the  lunatic's  death  as  to 
preclude  his  wife  from  retiring  from  the  proposed  settlement ;  and  the 
Court  ordered  the  whole  amount  of  the  fund  to  be  paid  to  the  represen- 
tatives of  the  wife.     See  Lovett  v.  Lovett,  Johns.  118. 

But  if  the  wife,  upon  the  bankruptcy  of  her  husband,  established  her 
equity  to  a  settlement,  as  *against  the  assignees,  she  will  not  ,-.,. .     -. 
be  allowed  afterwards  to  waive  it  in  favour  of  her  husband,  so 
as  to  defeat  the  rights  of  her  children,  although  she  might  do  so  in  fa- 
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vour  of  the  assignees :  Barker  v.  Lea,  6  Madd.  330  ;  Whittem  v.  Saw- 
yer, 1  Beav.  593. 

As  to  the  amount  of  the  wife's  property  to  be  settledJ] — When  the 
husband  is  solvent,  the  amount  to  be  settled  upon  the  wife  and  children 
depends  generally  upon  arrangements  entered  into  between  the  husband 
and  wife.  And  as  we  shall  hereafter  state  more  fully  if  he  declines  to 
agree  to  a  settlement,  the  Court  will,  in  general,  if  he  has  been  guilty 
of  no  misconduct,  allow  him  to  receive  the  income  of  her  property  (post, 
p.  474).  The  amount,  however,  of  the  wife's  property  which  is  to  be 
settled,  is  most  frequently  discussed  in  Court  when  he  has  become  either 
bankrupt  or  insolvent. 

The  rule  in  general  is,  that,  in  the  absence  of  special  circumstances, 
one  half  of  the  wife's  property  shall  be  settled  upon  her,  and  the  other 
half  go  to  the  husband  or  his  assignees ;  Jewson  v.  Moulson,  2  Atk. 
423 ;  Worrall  v.  Marlar,  1  Cox,  153 ;  2  Dick.  647  ;  Brown  v.  Clark,  3 
Yes.  166  ;  Bagshaw  v.  Winter,  5  De  6.  A  Sm.  466  ;  and  see  Dunkley  v. 
Dunkley,  2  De  G.  Mac.  &  G.  396  ;  Re  Grove's  Trust,  3  Giff.  575  ;  Spirett 
v.  Willows,  1  L.  R.  Ch.  App.  520.  But  this  is  a  matter  in  the  discre- 
tion of  the  Court,  which,  taking  into  consideration  the  amount  of  the 
wife's  fortune  already  received  by  the  husband,  or  any  previous  settle- 
ment which  may  have  been  made,  may  settle  a  larger  proportion  of  the 
fund.  See  Green  v.  Otte,  1  S.  &  S.  250 ;  Napier  v.  Napier,  1  D.  &  W. 
407  ;  Aubrey  v.  Brown,  4  W.  R.  425 ;  and  in  Coster  v.  Coster,  9  Sim. 
597,  where,  a  husband  having,  without  sufficient  cause,  separated  from 
his  wife,  leaving  her  unprovided  for,  three-fourths  of  a  fund  in  Court, 
arising  from  property  bequeathed  to  the  wife,  was  ordered  by  Sir  L. 
Shadwell,  V.  C,  to  be  settled  on  her  and  her  issue  generally  and  the  re- 
maining fourth  to  be  paid  to  the  husband.  See  also  Ex  parte  Pugh,  1 
Drew.  202;  Vaughan  v.  Buck,  1  Sim.  ST.  S.  284.  In  re  Suggitt's 
Trusts,  3  L.  R.  Ch.  App.  215. 

It  was  at  one  time  laid  down  by  a  very  careful  judge  that  the  Court 
would  not  settle  the  whole  of  the  property  upon  the  wife.  This  was 
the  case  of  Beresford  v.  Eobson,  1  Madd.  362  :  there  was  a  bill  filed  by 
the  assignees  of  the  husband,  who  was  a  bankrupt,  to  recover  money  to 
which  the  bankrupt  was  entitled  in  right  of  his  wife.  The  Master,  upon 
a  reference,  approved  of  a  settlement  of  the  whole  of  the  property  on 
the  wife  and  children.  Upon  exceptions  being  taken  to  the  Master's 
report,  it  was  argued,  in  support  of  the  settlement,  that  the  bankrupt 
had  committed  felony  *by  not  surrendering,  and  that  he  had 
■-  abandoned  his  wife,  and  lived  in  another  country.    Sir  Thomas 

Plumer,  V.  C,  after  an  elaborate  review  of  the  authorities,  allowed  the 
exceptions,  observing,  that  it  was  said  that  the  husband  had  committed 
a  felony  in  not  surrendering,  and  that  the  wife  was  separated  from  her 
husband,  and  that  grounds  of  compassion  were  urged ;  but  the  felony 
was  subsequent  to  the  commission,  and  the  separation  from  the  husband 
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was  not  constrained,  and  was  long  posterior  to  the  bankruptcy,  jvhen 
all  the  husband's  rights  had  vested  in  his  assignees ;  and,  as  to  compas- 
sion, it  must  be  remembered  that  it  was  due  as  much  to  the  creditors 
and  their  families  as  to  the  bankrupt's  wife  and  her  children.  That 
in  no  case  had  the  Court  given  the  whole  to  the  wife.  That  the  ques- 
tion, in  most  cases,  had  been,  how  much  the  wife  should  have ;  and  in 
determining  that,  the  Court  had  exercised  a  discretion,  and  had  not 
tied  itself  down  to  any  precise  rule,  but  had  never  given  the  whole. 

Notwithstanding  the  remarks  of  Sir  Thomas  Plumer,  in  Beresford  v. 
Hobson,  it  is  clear  that  the  whole  fund  will  under  special  circumstances 
be  settled.     Thus  the  whole  of  the  legacy  seems  to  have  been  settled 
upon  the  wife,  as  against  the  assignees  of  her  husband,  who  was  a  bank- 
rupt, in  Jacobs  v.  Amyatt,  1  Madd.  3*76,  which  was  cited  in  Beresford 
v.  Hobson.   Again,  in  Brett  v.  Greenwell,  3  Y.  &  C,  Ex.  Ca.  230,  where 
the  husband  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  Alder- 
son,  B.,  said  that  he  did  not  understand  Beresford  v.  Hobson,  and  held 
the  wife  and  her  children  entitled  to  the  whole  of  the  fund  in  Court,  ob- 
serving, that  the  situation  of  an  insolvent  was  very  different  from  that 
of  a  bankrupt ;  that  the  wife  of  an  insolvent  might  be  in  the  workhouse 
with  her  children,  and  yet,  if  the  insolvent  afterwards  acquires  property, 
neither  the  wife  nor  the  children  will  be  benefited  by  it,  but  the  whole 
goes  to  the  creditors ;  but  a  bankrupt,  on  the  other  hand,  after  he  has 
obtained  his  certificate,  is  a  free  man.     However,  in  Napier  v.  Napier, 
1  D.  &  W.  407,  where  there  was  a  fund  in  Court,  amounting  to  1000Z., 
the  property  of  a  married  woman,  whose  husband  had  been  discharged 
as  an  insolveut,  Lord  Chancellor  Sugden  ordered  600Z.  to  be  applied  for 
the  benefit  of  the  wife  and  her  children,  and  400L  to  be  paid  to  the 
assignee,  for  the  benefit  of  the  creditors ;  and  his  Lordship  observed, 
"  that,  in  his  opinion,  Brett  v.  Greemvell  could  not  be  supported ;  for, 
however  true  it  was,  as  stated  in  that  case,  that  there  did  exist  a  differ- 
ence as  to  the  operation  of  bankruptcy  and  insolvency  upon   after- 
acquired  property,  upon  which  difference  the  decision  there  was  rested, 
yet  there  was  no  distinction  as  to  the  *rights  of  assignees  in  the  r^iefi-i 
property  of  the  bankrupt  or  insolvent  at  the  time  of  the  happen- 
ing of  the  bankruptcy  or  insolvency,  upon  which  rights  the  practice  in 
bankruptcy  alone  could  have  been  founded.     The  assignee  of  an  insol- 
vent husband  must  take  the  same  interest  in  the  wife's  choses  in  action 
that  the  assignee  of  a  bankrupt  husband  did." 

Lord  Chancellor  Sugden,  however,  in  this  case,  did  not  mean  to  lay 
it  down  as  law  that  in  no  case  could  the  Court  in  its  discretion  settle 
the  whole  fund  upon  the  wife,  but  he  seems  to  have  thought  either  that 
the  discretion  was  'not  properly  exercised  in  Brett  v.  Greenwell,  or,  at 
any  rate,  that  the  distinction  as  to  the  rights  of  assignees  in  bankruptcy 
aud  insolvency  laid  down  by  the  learned  Baron  in  that  case  was  not 
vol.  i. — 42 
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correct,  and  ought  not  to  influence  the  mind  of  the  Court  in  the 
determining  what  the  amount  of  the  settlement  should  be. 

It  seems  to  be  clear  at  the  present  clay,  that  when  the  husband  has 
become  bankrupt  or  insolvent,  and  has  already  received  a  considerable 
f  trtune  from  his  wife,  the  whole  fund  will  be  settled.  Thus,  in  Gard- 
ner v.  Marshall,  14  Sim.  57-5,  where  the  husband  had  large  advances 
made  to  him  by  his  wife's  father,  and  had  the  benefit  of  a  provision 
made  for  his  wife  by  her  father's  will,  and  afterwards  became  bankrupt, 
Sir  L.  Shadwell,  V.  C,  held  that  the  wife,  who  had  no  provision  except 
the  income  of  a  fund  under  her  uncle's  will,  was  entitled  to  have  the 
whole  of  that  income  settled  on  her  for  life  for  her  separate  use,  without 
power  of  anticipation.  "The  question,"  observed  his  Honor,  "is,  in 
effect,  what  settlement  ought  to  be  made  on  the  wife  out  of  the  whole 
property  which  came  by  her  ?  and  the  sums  that  her  father  advanced  to 
her  husband  were,  in  substance,  though  not  in  form,  part  of  her  for- 
tune." See,  also,  Re  Merrimaris  Trust,  10  W.  R.  (V.  C.  K.),  334 ; 
Smith  v.  Smith,  3  Giff.  121. 

So,  also,  the  whole  fund  may  be  settled  when  the  husband  is  insolvent 
and  has  made  no  settlement  on  his  w  ife  {Francis  v.  Brooking,  1 9  Beav. 
341 ;  Scott  v.  Spashett,  3  Mac.  &  G.  599),  even  as  against  a  purchaser 
for  value  from  the  a-signees  of  the  husband  (lb-),  or  as  against  his  own 
assignee  for  value  (Marshall  v.  Fowler,  16  Beav.  249  ;  Re  Welchman,  1 
Giff.  31 ;  Buncombe  v.  Greenacre,  29  Beav.  578)  ;  but  not  arrears  of  in- 
come:  Newman  v.  Wilson,  31  Beav.  34;  In  re,  Garr's  Trusts,  12  L.  R. 
Eq.  609 ;  but  see  Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  & 
Jo.  271. 

There  will  also  be  a  stronger  disposition  to  settle  the  whole  fund 
upon  the  wife  when  it  is  small  and  barely  sufficient  for  a  provision  for 
the  wife  and  children  (In  re  Kincaid's  Trusts,  16  Jur.  106  ;  1  Drew. 
P4671  326  '  Re  *HooPer's  Trusts,  6  W.  R.  (V.  C.  W.),  824) ;  or  where 
there  has  been  misconduct  on  the  part  of  the  husband,  as 
where  he  has  deserted  or  behaved  cruelly  to  his  wife,  and  does  not  af- 
ford her  the  means  of  support':  Dunkley  v.  Dunkley.  2  De  Gex,  Mac.  & 
G.  390  ;  In  re  Cutler,  14  Beav.  220  ;  Gent  v.  Hams,  10  Hare,  383  ;  Lay- 
ton  v.  Layton,  1  Sm.  &  Giff.  179  ;  Re  Disney,  2  Jur.  N.  S.  206 ;  Koeber 
v.  Sturgis,  22  Beav.  588 ;  Re  Ford,  32  Beav.  621.  But  when  negotia- 
tions had  been  carried  on  between  the  parties  for  several  years,  which 
had  involved  the  assignee  in  considerable  expenses,  three-fourths  only 
of  the  fund  instead  of  the  whole  were  settled;  Walker  v.  Drury,  17 
Beav.  482. 

By  a  decree  of  judicial  separation,  the  wife's  choses  in  action  not  re- 
duced into  possession  at  the  date  of  the  decree  become,  under  20  &  21 
Vict.  c.  85,  s.  25,  her  absolute  property  as  if  she  were  a  feme  sole. 
Where,  therefore,  a  wife  instituted  a  suit  to  enforce  her  equitj'  to  a 
settlement  of  a  trust  fund,  and  while  the  suit  was  pending,  she  obtained 
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a  decree  of  judicial  separation  from  her  husband  on  the  ground  of 
cruelty,  Lord  Romilly,  M.  R.,  ordered  the  fund  to  be  paid  to  her,  and 
refused  the  husband  his  costs  :  Johnson  v.  Lander,  7  L.  R.  Eq.  228. 

As  to  the  mode  of  settlement.'] — With  regard  to  the  general  nature  of 
the  settlement  which  the  Court  will  direct  to  be  made,  it  seems  to  be 
clear,  that  in  the  absence  of  special  circumstances,  the  income  of  a  per- 
sonal fund  will  be  given  to  the  wife  to  her  separate  use  for  life,  without 
power  of  anticipation,  and  the  fund  itself  after  her  death  to  her  children. 
Gent  v.  Harris,  10  Hare,  383,  384  ;  Francis  v.  Brooking,  19  Beav.  349. 
And  if  there  should  be  no  issue,  and  the  wife  survives  the  husband,  to 
her  absolutely ;  but  if  the  husband  should  survive  the  wife,  then  in  the 
absence  of  special  circumstances  the  Court  will  not  defeat  the  legal 
right  of  the  husband,  but  give  the  fund  to  him  (Garter  v.  Taggart,  1 
De  G.  Mac.  &  G.  286,  289 ;  Bagshaw  v.  Winter,  5  De  G.  &  Sm.  466  ; 
Watson  v.  Marshall,  IT  Beav.  363  ;  Smith  v.  Smith,  3  Giff.  121 ;  Dun- 
combe  v.  Greenacre,  29  Beav.  578 ;  In  re  Suggitt's  T?*usts,  3  L.  R.  Ch. 
App.  215),  or  his  particular  assignee  for  value  (Carter  v.  Taggart,  1 
De  G.  Mac.  &  G.  286  ;  and  see  form  of  Order,  5  De  G.  &  Sm.  55  ;  In 
re  TubVs  Estate,  8  W.  R.  (V.  C.  K.),  210 ;  Ward  v.  Yates,  1  Drew.  & 
Sm.  80  ;  Spirett  v.  Willows,  13  W.  R.  (V.  C.  S.),  1034,  1  L.  R.  Ch. 
App.  520),  or  general  assignees  (Ex  parte  Pugh,  1  Drew.  202 ;  Gent  v. 
Harris,  10  Hare,  383,  384),  absolutely.  The  form  of  settlement  in  such 
cases  was  very  fully  discussed  in  Spirett  v.  Willows,  4  L.  R.  Ch.  App. 
407;  and  see  abstract  of  settlement  *there  ordered.  lb.  p.  411,  r#jfio-i 
approved  of  in  Croxton  v.  May,  9  L.  R.  Eq.  404,  409. 

The  fact  of  the  husband  having  assigned  his  interest,  or  having  be- 
come bankrupt  or  insolvent,  or  of  the  wife's  relations  being  in  humble 
circumstances,  will  not  be  considered  as  sufficient  reasons  for  deviating 
from  the  general  rule,  so  as  in  default  of  issue  to  give  the  wife  a  general 
power  of  appointment,  or  in  default  of  appointment  to  settle  the  prop- 
erty, to  the  exclusion  of  the  husband  or  his  general  or -particular  assig- 
nees, upon  the  next  of  kin  of  the  wife  :  Garter  v.  Taggart,  1  De  G.  Mac. 
&  G.  286,  overruling  the  decision  of  Sir  James  Parker,  V.  C,  2  De  G. 
&  Sm.  49  ;  Bagshaiv  v.  Winter,  lb.  466. 

In  order  to  avoid  the  expense  of  a  settlement  where  the  fund  is  small, 
it  will  be  ordered  to  be  brought  into  Court  (Bagshaw  v.  Winter,  5  De 
G.  &  Sm.  468),  if  not  there  already,  and  the  Court  will  direct  the  divi- 
dends to  be  paid  to  the  wife  for  her  separate  use  for  life,  and  either  de- 
clare the  trust  after  her  death  (lb.,  and  see  Watson  v.  Marshall,  17 
Beav.  363 ;  and  abstract  of  order  to  p.  305  ;  Walker  v.  Drury,  17  Beav. 
484;  Wright  v.  King,  18  Beav.  461);  or  give  liberty  to  the  persons 
entitled  at  her  death  to  apply :  In  re  Cutler,  14  Beav.  220,  222. 

Waiver  of  settlement.'] — If  a  woman  wish  to  waive  her  equity  to  a 
settlement,  her  consent  to  her  husband  having  her  property  must  be 
formally  taken  upon  her /examination  in  Court  (Beaumont  v.  Carter,  32 
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Beav.  586)  ;  or  under  a  commission  issuing  from  the  Court  (Seton  on 
Decrees,  322,  2nd  edit.) ;  or  from  a  competent  court  in  a  foreign  state. 
See  Campbell  v.  French,  3  Ves.  323. 

But  in  general,  if  the  wife  is  abroad,  her  consent  must  be  taken  by 
commission:  Tasburgh's  case,  1  V.  &  B.  507;  Gibbons  v.  Kibbey,  10 
W.  R.  (V.  C.  K.),  55  ;  Ireland  v.  Trembaith,  14  W.  R.  (V.  C.  S.),  275. 
However,  in  the  case  of  Minet  v.  Hyde,  2  Bro.  C.  C.  663,  it  was  ordered 
that  the  married  woman  should  appear  before  some  of  the  plaintiff's  and 
a  magistrate  of  Breda,  to  be  privately  examined  in  the  French  or 
German  language,  as  to  her  consent,  and  the  examination  attested  by 
notaries  public,  and  translated  on  oath.  And  see  Parsons  v.  Dunne, 
Belt's  Suppl.  to  Ves.  276. 

The  consent  of  a  married  woman  will  not  be  taken  until  the  amount 
of  the  fund  is  ascertained  (Edmunds  v.  Townshend,  1  Anst.  93  ;  Jerne- 
gan  v.  Baxter,  6  Madd.  32 ;  Sperling  v.  Bochfort,  8  Ves.  180)  ;  except 
perhaps  where  it  is  only  liable  to  diminution  by  the  deduction  of  un- 
ascertained costs,  the  taxation  of  which  has  been  directed :  Packer  v. 
Packer,  1  Coll.  92. 

Nor  will  the  consent  be  binding  upon  a  married  woman  if  made 
*under  a  mistake.  Thus,  where  a  married  woman  consented  to 
[*469]  1)er  j^kajid  receiving  the  whole  fund,  being  ignorant  that  the 
effect  of  his  previous  insolvency  (of  which  the  Court  was  not  informed) 
would  be  to  give  it  to  his  assignees,  the  Court  ordered  the  whole  fund 
to  be  settled.  A  consent  given  under  these  circumstances  is  not  such 
as  would  have  been  taken,  if  the  Court  had  known  the  facts  ;  it  would 
have  inquired  and  fully  explained  the  effect  of  the  consent  to  the  mar- 
ried woman.  It  is  not  a  formal  but  a  substantial  objection;  for  it  is 
the  duty  of  the  Court  to  explain  to  a  married  woman  what  she  gets  and 
loses  by  her  consent :    Watson  v.  Marshall,  17  Beav.  363. 

The  Court  has  power  to  postpone  for  a  time  the  transfer  to  the  hus- 
band, notwithstanding  the  consent  of  the  wife  (  Wright  v.  Butter,  2  Ves. 
jun.  673,  677  ;  Pen/old  v.  Mould,  4  L.  R.  Eq.  565),  and  she  may  retract 
her  consent  at  any  time  before  the  transfer  has  been  completed :  Pen- 
fold  v.  Mould,  4  L.  R.  Eq.  562. 

Neither  the  husband,  nor  his  solicitor,  nor  any  person  connected  with 
him,  ought  to  be  present  at  the  examination :  In  re  Bendyshe,  3  Jur. 

N.  S.  727. 

"Where  the  wife  waives  her  equity  to  a  settlement,  and'  consents  to 
her  husband  having  her  property,  an  affidavit  must  he  made  by  the 
husband  and  wife,  either  that  there  was  no  settlement  upon  their  mar- 
riage, or,  if  there  was  a  settlement,  it  should  be  produced,  and  an  affi- 
davit made  by  the  husband  and  wife  that  there  was  no  other  settlement, 
and  that  the  settlement  itself  does  not  affect  the  property  which  the 
wife  consents  to  her  husband  having.  See  Britten  v.  Britten,  9  Beav. 
143,  and  note,  and  the  forms  of  affidavits  there  given. 
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Where  the  wife  is  domiciled  in  a  foreign  state,  upon  proof  that  by 
the  laws  of  sueh  state  her  husband  would  be  entitled  to  the  whole  of 
the  property,  without  making  any  provision  for  her,  the  consent  of  the 
wife  will  not  be  required  by  the  Court,  and  the  fund  will  be  ordered 
to  be  -paid  to  the  husband,  without  his  being  required  to  make  any  set- 
tlement upon  her  (Sawyer  v.  Shute,  1  Anst.  63  ;  Campbell  v.  French, 
3  Ves.  323 ;  Dues  v.  Smith,  Jac.  544  ;  Anstruther  v.  Adair,  2  My.  & 
K.  513;  In  re  Molyneux  Minors,  5  Ir.  Ch.  Rep.  346;  M'Cormick  v. 
Garnett,  5  De  G.  Mac.  &  G.  278) ;  or  if  the  property  of  the  wife  is 
money  to  arise  from  the  sale  of  land,  the  husband  (not  being  an  alien) 
electing  to  take  it  in  an  unconverted  state  may  have  a  conveyance  of 
it  to  himself  in  fee :  see  Hitchcock  v.  Clendinen,  12  Beav.  534,  where 
the  husband  and  wife  were  domiciled  in  Scotland. 

But  where  the  lady  is  a  ward  of  the  Court,  although  by  the  law  of 
the  country  where  her  husband  *is  domiciled  she  has  no  equity 
to  a  settlement,  the  Court  will  not  part  with  funds  belonging  L         J 
to  her  unless  satisfied  that  a  proper  provision  has  been  made  upon  her : 
In  re  TweedaWs  Settlement,  Johns.  109. 

The  proof  of  the  law  in  foreign  states  in  such  cases  being  one  of 
fact,  it  will  not  be  decided  by  authority,  but  by  the  evidence  in  each 
case  :  M'Cormick  v.  Garnett,  5  De  G.  Mac.  &  G.  218. 

Where  it  was  sought  to  have  funds  belonging  to  a  domiciled  Scotch 
feme  covert  paid  out  of  Court,  and  a  Scotch  settlement  was  ill  exis- 
tence, the  Court  required  the  testimony  of  a  Scotch  advocate,  to  show 
that  it  did  not  affect  the  fund,  not  being  satisfied  with  the  affidavit  of 
a  gentleman  describing  himself  as  a  "  solicitor  practising  in  the  Supreme 
Courts  of  Scotland,  Edinburgh :"  In  re  Todd,  19  Beav.  582. 

The  consent  of  the  wife  is  not  requisite  where  the  fund  is  under 
200Z.,  but  before  payment  it  must  be  shown  that  it  is  not  in  settlement : 
Fltvorthy  v.  Wickstead,  1  J.  &  W.  69  ;  Hedges  v.  Clarke,  1  De  Gex.  & 
S.  354.  But  an  affidavit  as  to  there  being  no  settlement,  has  been  dis- 
pensed with  where  the  fund  to  which  the  married  woman  was  entitled 
was  very  small.  See  Veal  v.  Veal,  4  L.  R.  Eq.  115,  where  it  was  only 
ten  pounds. 

In  Ireland,  it  seems  money  in  Court  belonging  to  the  wife,  not  ex- 
ceeding 100L,  may  be  paid  to  her  husband  without  her  consent:  In  re 
Surridge's  Trusts,  11  I.  Ch.  163. 

It  was  at  one  time  thought  that  the  wife  was  not  entitled  to  a  settle- 
ment, where  the  fund  was  under  2001.  (Foden  v.  Finney,  4  Russ.  128)  ; 
it  has,  however,  been  held  by  Sir  John  Romilly,  M.  R.,  that  the  wife, 
although  her  consent  may  not  be  requisite  before  payment  of  a  sum 
under  that  amount  to  her  husband,  is  as  much  entitled  to  a  settlement 
out  of  a  small  as  out  of  a  large  sum.  See  Be  Cutler,  14  Beav.  220 ; 
which  case  has  been  followed  by  Sir  R.  T.  Kindersley,  V.  C. ;  see  In  re 
Kincaid,  1  Drew.  326. 
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A  married  woman  cannot  waive  her  right  to  take  her  reversionary 
personal  property  by  survivorship  (Osborn  v.  Morgan,  9  Hare,  432, 
434,  and  see  In  re  Godfrey's  Trusts,  1  I.  Eq.  531)  ;  whether  it  might 
possibly  vest  in  possession  during  the  coverture,  or  could  only  vest 
after  the  husband's  death:  Box  v.  Box,  2  C.  &  L.  605;  Box  v.. Jack- 
son, Dru.  Ca.  t.  Sugd.  42  ;  where  all  the  authorities  on  the  subject  are 
reviewed:  but  see  now  20  &  21  Vict.  c.  57. 

An  infant  feme  covert  cannot  give  her  consent.  See  Stubbs  v.  Sar- 
gon,  2  Beav.  596  ;  Abraham  v.  Newcombe,  12  Sim.  566,  overruling 
Gullin  v.  Gullin,  7  Sim.  236. 

A  female  ward  of  the  Court,  married  without  its  authority,  or 
_ .  n  _  *in  contempt  of  it,  will  not  be  allowed  to  waive  her  right  to  a 
L  J  settlement  out  of  her  own  property  ( Stackpole  v.  Beaumont,  3 
Ves.  89)  ;  and  the  settlement  will  in  general  be  much  less  in  favour  of 
the  husband  than  in  ordinary  cases,  as  the  Court  will  attend  principally 
to  the  interest  of  the  wife,  and  her  children  by  that  or  any  subsequent 
marriage  {Stevens  v.  Savage,  1  Ves.  jun.  154  ;  Ghassaing  v.  Parsonage, 
5  Ves.  15  ;  Millet  v.  Bowse,  7  Ves.  419  ;  Bathurst  v.  Murray,  8  Ves. 
74  ;  Wells  v.  Price,  5  Ves.  398  ;  Winch  v.  James,  4  Ves.  386  ;  Priestly 
v.  Lamb,  6  Ves.  421 ;  Halsey  v.  Halsey,  9  Ves.  471  ;  Pearce  v.  Crutch- 
field,  16  Ves.  48  ;  In  re  Healey,  1  C.  &  L.  393  ;  In  re  Anne  Walker, 
L.  &  G.  t.  Sugd.  325  ;  Hodgens  v.  Hodgens,  11  Bligh.  N.  S.  62  ;  4  C.  & 
F.  323  ;  Birkett  v.  Hibbert,  3  My.  &  D.  22T)  ;  especially  when  a  man  of 
no  fortune  marries  a  ward  without  the  leave  of  the  Court,  with  the 
sole  object  of  getting  possession  of  her  property.  See  Like  v.  Beres- 
ford,  3  Ves.  506  ;  Ball  v.  Coutts,  1  V.  &  B.  303. 

In  a  recent  case,  however,  a  ward  of  the  Court,  who  married  without 
its  leave,  though  with  the  consent  of  her  guardian,  was  allowed,  on  com- 
ing of  age,  to  consent  to  her  husband  having  her  property  without  his 
making  a  settlement  on  her:  Bennett  v.  Biddies,  10  Jur.  534. 

But  the  Court  has  no  power  over  the  property  of  an  infant  not  being 
a  ward  of  the  Court,  either  under  its  general  jurisdiction,  or  under 
statute  18  &  19  Vict.  c.  43.     In  re  Potter,  7  L.  R.  Eq.  484. 

What  will  defeat  or  bar  the  wife's  equity  to  a  settlement.'] — The  re- 
ceipt by  the  husband  or  his  assignees  of  the  rents  and  profits,  or  a 
transfer  of  the  fund,  will  defeat  the  wife's  right  to  a  settlement ;  and, 
as  laid  down  by  Lord  Eldon,  in  the  principal  case,  "  previously  to  a 
bill,  a  trustee,  who  has  the  wife's  property,  real  or  personal,  may  pay 
the  rents  and  profits,  and  may  hand  over  the  personal  estate  to  the  hus- 
band, but  not  if  the  bill  has  been  filed ;  and  if  the  husband,  or  those 
claiming  under  him,  can  obtain  the  property  of  the  wife  by  an  action 
at  law,  equity  will  not  by  injunction  prevent  them  from  doing  so."  See 
also  Milner  v.  Wilmer,  2  P.  Wms.  641  ;  Jewson  v.  Moulson,  2  Atk. 
420 ;  Allday  v.  Fletcher,  1  De  G.  &  Jo.  82.  But  after  a  bill  has  been 
filed,  trustees  could  not  safely  make  any  payments  to  the  husband  ;  Ma- 
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caulay  v.  Philips,  4  Ves.  18;  Be  la  Garde  v.  Lempriere,  6  Beav.  344, 
347. 

Where  a  married  woman  who,  prior  to  her  marriage,  was  entitled 
under  a  will  to  a  debt,  payable  after  the  death  of  her  sister,  secured  on 
land  by  a  deposit  of  title  deeds,  by  deed  acknowledged,  joined  her  hus- 
band in  assigning  her  share  and  interest  in  the' said  *debt,  and  r^wo-i 
the  said  real  security,  in  order  to  secure  monies  due  by  her  L 
husband,  it  was  held  by  Sir  J.  Stuart,  V.  C,  in  a  suit  to  administer  the 
testator's  estate,  that  she  was  not  entitled  to  a  settlement  out  of  the 
proceeds  of  the  real  estate.  Cook  v.  Williams,  11.  W.  R.  (V.  C.  S.) 
504. 

But  injunctions,  in  many  instances,  have  been  granted  to  restrain  the 
husband  from  proceeding  in  the  Ecclesiastical  Court  for  a  legacy  due 
to  his  wife,  until  he  had  agreed  to  make  a  reasonable  provision  for  her  ; 
Jewson  v.  Moulson,  2  Atk.  420  ;  Gardner  v.  Walker,  1  Stra.  503  ;  Eli- 
bank  v.  Montolieu,  10  Ves.  90. 

Where  a  woman  at  the  time  of  her  marriage  owes  more  than  the 
whole  amount  of  her  property,  she  will  have  no  equity  to  a  settlement 
out  of  it.  See  Bonner  v.  Bonner,  1"?  Beav.  86.  In  that  case  a  married 
woman  was  indebted  previous  to  her  marriage,  and  the  debt  was  proved 
under  the  husband's  bankruptcy,  the  debt  being  greater  than  the  fund, 
it  was  held  that  she  was  not  entitled  to  a  settlement,  but  that  the  whole 
fund  should  be  paid  to  the  assignees. 

But  if  the  value  of  her  property  exceeds  the  amount  of  the  debts  she 
owed  before  marriage,  she  may  be  held  entitled  to  a  settlement  out  of 
the  property,  after  provision  has  been  made  for  payment  of  the  debts. 
See  Barnard  v.  Ford,  4  L.  R.  Ch.  App.  247,  where  there  was  a  decla- 
ration in  this  form :  "  That  Mrs.  Barnard  is  entitled  to  no  settlement 
until  after  provision  is  made  for  her  property  of  an  amount  equal  to 
the  debts  owing  from  her  at  the  date  of  her  marriage,  which  shall,  pre- 
viously to  the  Chief  Clerk's  certificate,  be  proved  under  her  husband's 
bankruptcy  ;  an  inquiry  as  to  her  debts  and  property  ;  and  then  an  in- 
quiry, whether  Mrs.  Barnard  is  entitled  to  any  settlement,  having  re- 
gard to  the  above  declaration." 

The  wife's  equity  to  a  settlement  will  be  barred  by  an  adequate  set- 
tlement having  been  made  upon  her,  but  not  by  an  inadequate  settle- 
ment, unless  it  be  by  an  express  stipulation  before  marriage.  Salwey 
v.  Salwey,  Amb.  692 ;  Garforth  v.  Bradley,  2  Yes.  6T5  ;  Spirett  v. 
Willows,  5  Giff.  49 ;  1  L.  R.  Ch.  App.  520.)  And  in  a  recent  case, 
where  an  adequate  settlement  had  been  made  upon  the  wife,  the  hus- 
band was  held  to  be  entitled  to  the  whole  fund,  although  he  was  living 
apart  from  his  wife,  they  having  separated  by  mutual  consent  and 
agreement,  and  no  blame  being  imputed  to  one  party  more  than  the 
other.  In  re  Erskine's  Trusts,  1  K.  &  J.  302 ;  Spieer  v.  Spicer,  24 
Beav.  365 ;  Giacometti  v.  Prodgers,  20  W.  R.  (V.  C.  M.)  858. 
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A  married  woman  may,  by  fraud,  preclude  herself  from  claiming  her 
equity  to  a  settlement.  See  In  re  Lush's  Trusts,  4  L.  R.  Ch.  App. 
r*4T31  591'  There'  a  woman)  *two  months  after  her  marriage,  wrote 
L  J  and  signed  in  her  maiden  name,  a  paper  dated  before  the  mar- 
riage, and  purporting  to  give  to  her  husband,  in  consideration  of  the 
marriage,  her  reversionary  interest  in  a  trust  fund.  She  signed  this 
paper  for  the  purpose  of  enabling  him  to  borrow  money  on  her  rever- 
sionary interest ;  he  threatening  that  if  she  did  not  sign  it,  he  would 
send  her  back  to  her  relations,  with  whom  she  was  on  bad  terms.  The 
husband  sold  the  reversionary  interest ;  and  part  of  the  purchase-money 
was  paid  to  the  wife.  Shortly  before  the  completion,  which  took  place 
on  the  14th  of  October,  1858,  the  husband  being  at  the  time  in 
prison  for  debt,  she  signed  and  gave  to  the  purchaser's  solicitor 
a  letter,  dated  the  11th  of  October,  1858,  addressed  to  one  of  the 
trustees  of  the  fund,  stating  that  she  had  before  her  marriage  assigned 
her  interest  in  the  trust  fond  to  her  husband.  Upon  the  reversion 
falHng  into  possession  by  the  death  of  the  tenant  for  life,  she  claimed 
her  equity  to  a  settlement  on  the  ground  that  the  paper  signed  after 
marriage  did  not  bind  her.  No  fraud  on  the  part  of  the  purchasers 
was  suggested,  nor  does  there  appear  to  have  been  any  negligence  on 
their  part  equivalent  to  fraud.  It  was  held  by  the  Lords  Justices  of 
the  Court  of  Appeal,  reversing  the  decision  of  Lord  Romilly,  M.  R., 
that  as  the  woman  had  been  guilty  of  a  fraud,  she  was  prevented  claim- 
ing her  equity  to  a  settlement  against  the''  purchaser.  "  The  parties," 
said  Lord  Justice  Selwyn,  "  who  were  about  to  advance  the  money, 
and  who  did  advance  it  three  days  after  the  date  of  the  letter  of  the 
11th  of  October,  1858,  were  entitled  to  believe  the  representations  made 
by  her  in  that  letter ;  and  I  think  she  cannot  now  be  heard  to  say  that 
they  ought  to  have  disbelieved  those  representations.  I  think  it  would 
be  contrary  to  equity  and  good  conscience  to  allow  a  lady  who  had 
made  under  such  circumstance  a  declaration  so  clear  and  distinct  as 
that,  to  set  up  afterwards  a  claim  to  an  equity  to  a  settlement,  so  as  to 
defeat  the  interests  of  the  purchasers,  who,  upon  the  faith  of  that  rep- 
resentation, have  paid  the  purchase-money  in  respect  of  her  interest.'' 

If  the  wife  be  living  in  adultery,  apart  from  her  husband,  she  cannot, 
except  under  very  peculiar  circumstances  (In  re  Lewin's  Trust,  20 
Beav.  318),  insist  upon  her  equity  to  a  settlement  (Garr  v.  Easta- 
brooke,  4  Ves.  146) ;  but  even  then  it  seems  the  husband  will  not  be 
allowed  to  receive  the  whole  of  her  property,  while  he  does  not  main- 
tain her.  See  Ball  v.  Montgomery,  2  Ves.  jun.  191,  in  which  case  Lord 
Loughborough  ordered  the  future  dividends  of  the  fund  to  be  paid  into 
Court,  subject  to  further  order ;  observing  that  the  wife's  delinquency 
r*i.ii.i  was  a  *g°°d  ground  for  not  paying  it  to  her,  but  was  not  a 
!  ground  for  letting  the  husband  receive  the  whole  of  the  prop- 
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erty,  which,  being  hers  originally,  was  intended,  to  be  his,  partly  to 
support  her. 

Where  both  husband  and  wife  are  living  in  adultery,  it  has  been  held 
that  the  wife  may  claim  a  settlement :  Greedy  v.  Lavender,  13  Beav.  62. 

A  female  ward  of  Court,  married  without  its  consent,  will  not  be 
barred  from  her  claim  to  a  settlement,  although  she  should  be  living  in 
adultery :  Ball  v.  Coutts,  1  V.  &  B.  302,  304 ;  In  re  Anne  Walker,  L. 
&  G.  t.  Sugd.  299. 

Wife,  when  allowed  maintenance  by  Court  out  of  her  equitable  prop- 
erty.]— If  the  husband  refuse  to  make  a  settlement  upon  his  wife,  the 
Court  will  not  go  so  far  as  to  do  anything  in  diminution  of  his  legal 
rights,  so  as  to  take  away  the  produce  of  his  wife's  property  from  him, 
or  prevent  his  receiving  the  interest,  so  long  as  he  is  willing  to  live 
with  and  to  maintain  her,  and  there  is  jio  reason  for  their  being  apart. 
The  Court,  however,  will  retain  the  capital,  so  as  to  give  the  wife  a 
chance  of  taking  it  by  surviving  her  husband  :  Sleech  v.  Thorrington, 
2  Ves.  562.  And  see  Oxenden  v.  Oxenden,  2  Ves.  493  ;  Williams  v. 
Callow,  2  Tern.  T51. 

This  course  it  seems  will  be  adopted  where  a  husband  and  wife  are 
entitled  to  a  fund  as  tenants  by  entireties  :  see  Atcheson  v.  Atcheson,  11 
Beav.  485,  where  a  husband  and  wife  being  entitled  to  a  legacy  as 
tenants  by  entireties,  the  wife  claimed  a  settlement  out  of  the  whole 
fund,  the  husband  claimed  that  a  moiety  ought  to  be  paid  to  him,  Lord 
Langdale,  M.  R.,  ordered  the  legacy  to  be  carried  over  to  the  joint  ac- 
count of  the  husband  and  wife ;  with  a  direction  to  pay  the  dividends 
to  the  husband  during  their  joint  lives,  with  liberty,  on  the  death  of 
either,  for  the  survivor  to  apply.  "  The  joint  interest,"  said  his  Lord- 
ship, "  given  to  husband  and  wife  in  this  way,  or  the  joint  tenancy 
between  them,  if  it  can  be  so  called,  is  so  modified  by  the  unity  of  the 
persons  in  law, — the  consequent  rights  of  the  husband  and  wife  by  en- 
tireties, and  the  contingent  right  of  the  survivor  to  the  whole,  if  not 
previously  disposed  of  by  the  husband, — that  it  does  not  appear  to  me 
to  be  subject  to  the  ordinary  incidents  of  joint-tenancy.  And,  it  not 
being  ascertainable  what  belongs  to  the  wife  separately,  or  what  the 
husband -is  entitled  to  in  her  right,  I  am  unable  to  decide  out  of  what 
portion  of  the  legacy  a  settlement  can  be  made  upon  her,  according  to 
the  rules  of  this  Court."  And  see  Attorney-General  v.  Bacchus,  9 
Price,  30 ;  11  Price,  54T.  But  it  seems  that,  if  a  fund,  to  which  the 
husband  and  wife  are  entitled  as  tenants  by  entireties,  as  in  the  case 
of  the  legacy  in  Atcheson  v.  *  Atcheson,  be  not  brought  under  the  rw,  . 
consideration  of  the  Court,  payment  to  the  husband,  in  the  life- 
time  of  the  wife,  would  be  a  good  payment.  Per  Lord  Langdale,  M. 
R.,  in  Atcheson  v.  Atcheson,  11  Beav.  491 :  and  see  Grute  v.  Locroft, 
Cro.  Eliz.  287. 

Where  the  husband  was  a  lunatic,  not  found  so  by  inquisition,  and 
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the  fund  was  small,  the  dividends  were  ordered  to  be  paid  to  the  wife : 
Stead  v.  Galley,  2  My.  &  K.  52. 

In  Bond  v.  Simmonds,  3  Atk.  21,  Lord  Hardwicke  went  so  far  as  to 
say,  that,  where  a  husband  has  received  a  good  part  of  the  wife's  por- 
tion, and  only  a  small  part  remains,  and  the  husband  is  so  perverse 
that  he  will  not  make  a  competent  settlement  on  the  wife,  the  Court  will 
not  only  stop  the  payment  of  the  residue  of  her  fortune  to  the  husband, 
but  will  even  prevent  his  receiving  the  interest  of  that  residue,  that  it 
may  accumulate  for  the  benefit  of  the  wife,  unless  he  is  starving  for 
want  of  maintenance. 

Where,  however,  the  husband  deserts  the  wife,  and  leaves  her  unpro- 
vided for,  the  Court  will  direct  the  payment  of  the  interest  of  the  wife's 
property  to  her,  until  the  husband  returns  and  maintains  her  as  he 
ought  to  do :  Watkins  v.  Watkins,  2  Atk.  96  ;  Sleech  v.  Thorrington, 
2  Ves.  562 ;  Peters  v.  Grote,  7  Sim.  238  ;  Bishton  v.  Cobb,  9  Sim.  620. 

It  has  been  before  shown,  that,  according  to  the  decisions  of  the 
Court,  although  a  married  woman,  as  against  the  assignees  of  her  hus- 
band in  bankruptcy  or  insolvency,  is  entitled  to  have  a  settlement  or 
maintenance  out  of  her  equitable  property,  in  which  she  has  only  a  life 
interest  (Lumb  v.  Milnes,  5  Ves.  51?  ;  Brown  v.  Clarke,  3  Ves.  166  ; 
Jacobs  v.  Amyatt,  1  Madd.  3 '76,  n. ;  Sturgis  v.  Champneys,  5  My.  & 
Cr.  97 ;  Vaughan  v.  Buck,  13  Sim.  404 ;  Eoeber  v.  Sturgis,  22  Beav. 
588  ;  Squires  v.  Ashford,  23  Beav.  132),  she,  nevertheless,  cannot  claim 
either,  as  against  the  legal  right  of  her  husband,  not  being  bankrupt  or 
insolvent,  although  he  may  be  in  difficulties,  (for  the  husband  is  entitled 
to  the  wife's  income  as  long  as  he  maintains  her  to  the  best  of  his 
ability,  and  they  are  living  together)  :  Vaughan  v.  Buck,  13  Sim.  404. 
Nor  can  she  claim  a  settlement  or  maintenance  out  of  the  income  of  her 
equitable  property,  as  against  the  particular  assignee  for  value  of  her 
husband,  although  subsequently  to  the  assignment  he  may  become 
bankrupt  or  insolvent,  or  desert  and  leave  her  utterly  destitute  (  Tidd 
v.  Lister,  3  De  Gex,  Mac.  &  G.  857,  ante,  p.  457)  ;  but  if  the  husband 
deserts  the  wife,  leaving  her  unprovided  for,  the  Court  will  allow  her 
past  and  future  maintenance  out  of  the  income  of  her  life  interest  in 
equitable  property,  not  specifically  assigned  by  the  *husband 
L  4*6J  for  value:  Wright  v.  Morley,  11  Ves.  12,  23;  Gilchrist  v. 
Cator,  1  De  Gex  &  Sm.  188  ;  Allerton  v.  Knowell,  cited  4  Ves.  799  ; 
S.  C,  nom.  Atherton  v.  Knowell,  1  Cox.  229  ;  Coster  v.  Cosier,  1  Keen, 
199.  And  where  a  person  made  pecuniary  advances  to  a  married 
woman,  deserted  by  her  husband,  on  the  Credit  of  fund  in  Court — her 
property,  for  her  maintenance,  exceeding  the  amount  of  the  income,  he 
was  reimbursed  out  of  the  capital :  fjtuy  v.  Pearkes,  18  Ves.  195  ;  and 
see  Be  Ford,  32  Beav.  621. 

And  a  husband  who  has  deserted  his  wife  and  ceased  to  maintain  her, 
although  he^eceived  the  income  of  her  property  vested  in  trustees,  has 
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been  compelled  in  equity  personally  to  repay  the  person  who  advanced 
moneys  to  her  for,  and  which  were  actually  applied  by  her  in  the  purchase 
of-,  necessaries.  Deare  v.  Soutten,  9  L.  R.  Eq.  151  ;  Jenne.r  v.  Morris,  1 
Dr.  &  Sm.  218  ;  3  De  G.  F.  &  J.  45,  overruling  May  v.  Skey,  16  Sim. 
588 ;  and  see  Harris  v.  Lee,  1  P.  Wms.  482  ;  Hutchinson  v.  Standley, 
9  L.  R.  Eq.  152,  cited. 

And  the  Court  will  not  allow  the  right  of  a  wife  for  maintenance  to 
be  defeated  by  her  husband  making  a  fraudulent  conveyance  of  her 
property  to  trustees  for  payment  of  his  debts  ;  Colmer  v.  Colmer,  Mos. 
113,  118. 

In  order  to  favour  as  far  as  possible  all  efforts  towards  reconciliation 
on  the  husband's  part,  notwithstanding  a  decree  has  been  made  allow- 
ing the  wife  a  separate  maintenance,  upon  his  consenting  to  cohabit 
with  her,  and  promising  to  use  her  kindly,  the  Court  has  refused  to  con- 
tinue the  separate  maintenance ;  per  Lord  Hardwicke  in  Head  v.  Head, 
3  Atk.  296  ;  and  see  Gilchrist  v.  Gator,  1  De  G.  &  Sm.  188. 

A  woman  cannot  represent  herself  as  deserted  when  her  husband 
leaves  her  in  the  course  of  his  duty,  and  she  refuses  to  accompany  him ; 
see  Bullock  v.  Menzies,  4  Yes.  1$8,  in  which  case  the  husband  was  an 
officer  in  a  marching  regiment. 

However,  when  the  cruelty  or  improper  conduct  of  the  husband  renders 
her  leaving  him  necessary  or  justifiable,  and  there  is  no  impropriety  on 
her  part,  the  Court  will  hold  her  entitled  to  maintenance  or  a  settlement. 
See  Oxenden  v.  Oxenden,  2  Vern.  293 ;  Williams  v.  Callow,  2  Vern. 
152 ;  Atherton  v.  Nowell,  1  Cox,  229  ;  Eedes  v.  Eedes,  11  Sim.  569. 
And  where  the  husband  has  so  conducted  himself  that  the  wife  cannot 
live  with  him,  as,  for  instance,  where  she  has  obtained  against  him  a 
divorce  upon  the  ground  of  cruelty  and  adultery,  especially  if  it  appears 
that  he  married  her  from  merely  interested  motives,  and  is  not  main- 
taining her,  the  Court  may  give  to  the  wife  the  income  of  the  whole  of 
her  property,  although  the  husband  *may  have  received  nothing 
from  her  on  her  marriage :  Barrow  v.  Barrow,  5  De  G.  Mac.  &  L  -* 
G.  Y82. 

But  the  court  will  not  give  the  wife  maintenance  out  of  property  given 
to  her  for  life,  if  she  has  already  an  adequate  provision  for  her  separate 
use.  Thus,  in  Aguilar  v.  Aguilar,  5  Madd.  414,  although  the  husband 
had  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  Sir  John  Leach, 
V.  C,  refused  the  wife  a  further  maintenance,  upon  the  ground  that  she 
had  an  ample  separate  provision  for  maintenance  secured  to  her  by 
settlement,  as  well  as  a  further  separate  provision  under  the  will  of  a 
relation.  "  The  principle,"  said  his  Honor,  "  upon  which  this  Court 
gave  such  a  provision  out  of  property  of  this  description  against  the 
husband  when  he  deserted  his  wife,  and  against  his  general  assignee  in 
case  of  his  bankruptcy  or  insolvency,  was,  that  the  law,  when  it  gave 
the  wife's  property  to  the  husband,  imposed  upon  him  the  obligation 
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of  maintaining  her,  and  if  he  failed  in  that  obligation,  either  by  the  de- 
sertion of  his  wife,  or  by  his  inability  to  assist  in  her  support,  this 
Court  would  fasten  that  obligation  on  the  property  itself;  this  principle 
did  not  apply  where  the  wife  had  secured  to  her  a  competent  separate 
maintenance." 

Where  the  wife  had  eloped  and  lives  in  adultery,  she  will  not  be  al- 
lowed maintenance  out  of  the  income  of  property  to  which  she  is  en- 
titled for  life  :  see  Ball  v.  Montgomery,  2  Ves.  jun.  191,  where  Lord 
Loughborough  said,  "  that  it  would  be  enormous  to  give  it  to  enable 
her  to  keep  the  gallant,  instead  of  his  keeping  her  ;"  but  in  the  same 
case  his  Lordship  refused  to  let  the  husband  have  the  income,  observ- 
ing, "  the  delinquency  of  the  wife  is  a  good  ground  for  not  paying  it  to 
her,  but  is  not  a  ground  for  me  to  let  him  receive  the  whole  of  this 
property,  which,  being  hers  originally,  was  intended  to  be  his  partly  to 
support  her.  I  cannot  let  her  have  it,  nor  the  husband,  as  then  she 
would  be  left  unprovided  for.  See  the  consequence  of  it :  from  her  past 
and  still  subsisting  misconduct,  I  must  continue  her  in  a  state  of  adul- 
tery or  reduce  her  to  beggary.  I  cannot  suppose  he  is  to  take  her  back. 
Alexander  v.  M'Culloch,  (cited  2  Ves.  jun.  192)  is,  as  far  as  I  have 
heard  it,  a  very  good  rule  to  go  by.  The  situation  of  the  case  will 
probably  produce  some  agreement  for  her  future  support." 

"Where,  however,  the  husband  is  by  express  contract  entitled  to  an 
interest  during  their  joint  lives  in  the  property  of  his  wife,  and  he  is 
obliged  to  separate  himself  from  her  in  consequence  of  her  misconduct, 
his  rights  will  not  be,thereby  afi'ected.  Thus,  in  Duncan  v.  Campbell, 
12  Sim.  616,  4000L  was  by  deed  vested  in  trustees,  to  pay  the  interest 
thereof  *to  the  husband  and  wife  during  their  joint  liven,  and 
L  -I  to  stand  possessed  of  the  principal  for  the  survivor  of  them. 
The  husband  afterwards  separated  from  his  wife  in  consequence  of  her 
having  committed  adultery.  It  was  held  by  Sir  L.  Shadwell,  V.  C, 
that  under  the  words  of  the  "  deed  the  husband  was  entitled  to  receive 
the  whole  of  the  income,  and  that  he  could  not  be  deprived  of  the  bene- 
fit which  he  was  entitled  to  under  the  deed,  because  his  wife  had  so 
misconducted  herself  that  he  was  justified  in  living  separate  from  her." 

How  far  settlements  made  in  consideration  of  the  wife's  equity  to  a 
settlement  will  be  binding  as  against  creditors.] — It  is  clear  that  where 
the  Court  directs  a  settlement  to  be  made  upon  the  wife,  "  the  Court 
will  support  it  as  a  good  settlement,  for  valuable  consideration."  See 
Wheeler  v.  Caryl,  Amb.  121  ;  Simson  v.  Jones,  2  Russ.  &  My.  365. 
The  Court,  moreover,  has  gone  further  ;  if  after  marriage,  the  wife  being 
entitled  to  such  a  portion  which  the  husband  cannot  touch  without  the 
aid  of  the  Court,  and  the  trustees  will  not  pay  it  without  the  husband 
making  a  settlement ;  if  the  husband  does  agree  to  it,  and  do  that  which 
the  Court  would  decree,  it  is  a  good  settlement  as  against  his  creditors. 
Per  Lord  Hardwicke,  C,  in   Wheeler  v.  Caryl,  Amb.  121,  122.     So, 
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likewise,  in  Moor  v.  Bycault,  Prec.  Ch.  22,  the  trustees  in  whom  the 
portion  of  a  married  woman  was  vested  refused  to  part  with  it  unless 
the  husband  would  give  security  that  it  should  be  settled  for  the  benefit 
of  his  wife,  and  it  was  accordingly  agreed  that  it  should  be  laid  out  in 
land  to  be  settled  upon  the  husband  and  wife,  and  the  heirs  of  their 
bodies.  A  bill  was  afterwards  filed  by  a  creditor  of  the  husband  to  set 
aside  the  settlement,  upon  the  ground  that  it  was  voluntary,  as  being 
made  after  marriage,  and  in  fraud  of  creditors.  "  But  the  Court  would 
do  nothing  in  it,  for  that  if  the  husband  had  exhibited  a  bill  against 
the  trustees  for  the  portion,  the  Court  would  not  have  decreed  it  to 
him,  without  making  some  such  settlement."  See  also  Middlecome  v. 
Marlow,  2  Atk.  518 ;  In  re  Wray's  Trusts,  16  Jur.  1126. 

But  if  the  husband  has  once  reduced  into  possession  the  equitable 
choses  ir»  action  of  his  wife,  any  subsequent  settlement  of  them  would 
not  be  valid  as  against  his_  creditors.  See  Ryland  v.  Smith,  1  My.  &  C. 
53  ;  there  a  married  woman  being  entitled  under  a  will  to  stock  and  to 
cash,  forming  part  of  a  residue,  her  husband  wrote  to  one  of  the  execu- 
tors, requesting  that  the  stock  should  be  transferred  into  the  names  of 
certain  trustees  for  the  wife's  separate  use,  and  that  the  cash  should  be 
paid  to  himself.  These  requests  were  complied  with.  The  husband 
employed  part  of  the  cash  in  increasing  the  *  amount  of  the  stock. 
He  afterwards  became  bankrupt  and  died.  It  was  held  by  Sir  <-  ^ 
C.  C.  Pepys,  M.  R.,  that  the  stock  transferred  by  the  executors  was  not 
reduced  into  possession  by  the  husband,  and  therefore  belonged  to  the 
wife  by  survivorship  ;  but  that  the  assignees  under  the  bankruptcy 
were  entitled  to  the  increase  made  by  the  husband>  "  It  is  said,"  ob- 
served his  Honor,  "  on  behalf  of  the  assignees,  that  the  transfers  having 
been  made  with  the  assent  and  direction  of  the  husband,  amount  in  law 
to  a  reduction  into  possession  by  him.  If  this  were  so  generally,  it 
would  be  impossible  for  persons  holding  money  in  trust  for  a  married 
woman  to  make  a  settlement  of  it  upon  her  with  the  consent  of  the  hus- 
band, without  coming  to  a  Court  of  equity  for  that  purpose. 

"  The  question  of  right  cannot  depend  upon  whether  there  was  a  more 
or  less  ready  assent  by  the  husband,  or  upon  any  speculation  as  to 
whether  the  executors  would  or  would  not  have  paid  the  whole  to  him 
if  he  had  demanded  it.  This  would  be  impossible  to  ascertain,  and  it 
would  be  too  dangerous  to  make  the  rights  of  parties  depend  upon  what 
they  might  afterwards  say  upon  that  subject.  The  directing  or  con- 
senting to  an  investment  consistent  with  the  wife's  equities,  cannot  be 
considered  as  an  act  destroying  such  equities  by  being  a  reduction  into 
possession ;  but  it  was  argued  to  that  extent^  and  that  the  wife  there- 
fore had  lost  the  benefit  even  of  a  settlement  out  of  those  funds ;  and  it 
was  necessary  to  argue  the  case  to  that  extent,  because  if  the  acts  do 
not  amount  to  a  reduction  into  possession,  the  right  of  survivorship 
accrues,  as  the  assignee  cannot  stand  in  a  better  situation  than  the  hus- 
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band,  the  bankrupt."  After  referring  to  Wall  v.  Tomlinson,  16  Ves. 
413,  and  Glaister  v.  Hewer,  8  Ves.  201,  his  Honor  said  that  for  these 
reasons,  and  upon  these  authorities,  he  was  of  opinion  that  the  widow 
was  absolutely  entitled  to  the  whole  of  the  funds  in  question,  except 
that  part  which  was  purchased  with  the  sum  paid  to  the  husband  with- 
out any  condition.  .  .  .  That  small  sum  belonged  to  the  bankrupt's 
estate,  as  it  had  been  reduced  into  possession,  and  invested  without 
consideration  in  the  names  of  the  trustees  for  the  wife's  benefit.  * 

A  trustee  is  always  justified  in  refusing  to  pay  over  the  wife's  fund 
to  the  husband  even  at  her  request,  and  insisting  on  affording  her  an 
opportunity  of  asserting  her  equity  to  a  settlement,  and  where  a  trustee 
has  paid  into  Court  a  fund  to  which  a  married  woman  is  absolutely  en- 
titled, he  is  entitled  as  of  course  to  his  costs  between  solicitor  and  client, 
unless  his  conduct  has  been  simply  capricious  or  vexatious,  fie  Swan, 
2  Hem.  &  Mill.  34 ;  sed  vide  contra,  Penfold  v.  Bouch,  4  Hare,  271 ;  in 
r*4.sni  *^at  case?  however,  when  the  demand  *was  made  upon  the 
trustee,  there  had  been  already  what  the  Court  considered  a 
sufficient  settlement  made  by  the  husband  on  the  wife,  so  that  her 
equity  to  a  settlement  was  clearly  exhausted :  2  Hem.  &  Mill.  38. 

Where  a  trustee  has  reason  to  believe  that  the  husband  and  wife  have 
agreed  to  settle  a  sum  of  money  in  his  hands,  and  especially  if  the  wife 
does  not  distinctly  express  a  wish  that  payment  is  to  be  made  to  her 
husband,  he  would  be  justified  in  paying  the  money  into  Court.  In  re 
Bendyshe,  3  Jur.  N.  S.  121. 


The  equitable  principle  of  a  phreys,  54,  58 ;  Coppidge  v. 
wife's  claim  to  a  reasonable  and  Threadgill,3  Sneed.577;  Andrews 
adequate  provision  out  of  her  equi-  and  Bros.  v.  Jones  et  al.,  10  Ala- 
table  choses  in  action,  or  out  of  bama,  401,  423 ;  Guild  v.  Guild  et 
any  property  of  hers  which  is  un-  als.,  16  Id.  122,  123;  Wiles  v. 
der  the  jurisdiction  of  the  Court  Wiles,  3  Maryland,  1 ;  James  v. 
of  Chancery,  is  generally  adopted  Gibbs,  1  Paton  &  Heath,  211 ;  Lay 
and  enforced  in  this  country.  It  v.  Brown,  15  B.  Monroe,  295 ; 
is  familiarly  applied  in  New  York,  Ward  v.  Amory,  1  Curtis,  419; 
Maryland,  South  Carolina,  Geor-  Barron  v.  Barron,  24  Vermont, 
gia,  and  Kentucky,  as  will  be  seen  315.  It  is  likewise  enforced  in 
by  subsequent  references  ;  and  it  is  Massachusetts,  as  far  as  the  equity 
also  recognized  and  sustained  in  powers  of  that  state  permit ;  Page 
Maine,  Vermont,  Virginia,  Ten-  v.  Estes,  19  Pickering,  269,  2*71; 
nessee  and  Alabama:  Tucker  v.  Gassett  and  others  v.  Grout  and 
Andrews,  13  Maine,  12*4,  128;  Trustee,  4 Metcalf,  486,489  ;  Davis 
Chase  v.  Palmer,  25  Id.  342,  348;  and  others  v.  Newton,  6  Id.  537, 
Short  v.  Moore,  10  Vermont,  446,  543  ;  Gardener  v.  Hooper,  3  Gray, 
451 ;  Wilks  v.  Fitzpatrick,  1  Hum-  398  ;  removing  any  doubts  created 


MURRAY    V-    LORD     ELIBANK, 


671 


by  Sawyer  v.  Baldwin,  20  Perick- 
ing,  318,  387.  As  to  its  adoption 
in  New  Hampshire,  see  Parsons  v. 
Parsons  et  al.,  9  New  Hampshire, 
309.  In  Pennsylvania,  though  it 
was  formerly  considered  that  from 
the  want  of  adequate  chancery 
powers  in  the  Courts  of  that  State, 
the  wife's  equity  would  not  be  en- 
forced ;  (  Yoke  v.  Bamet,  1  Binney, 
358,  365  ;  and  see  Slifer  and  others 
v.  Beates  and  another,  9  Sergeant 
&  Rawle,  166,  183;  and  Johnson 
v.  Matson,  1  Penrose  and  Watts, 
371,  373  ;)  it  has  since  been  held 
that  there  is  no  insuperable  diffi- 
culty in  giving  effect  to  this  claim, 
through  the  medium  of  imposing 
terms  and  conditions  to  the  recov- 
ery of  the  wife's  choses  in  action 
at  law,  by  the  husband  or  his  as- 
signees ;  and  that,  wherever  a  court 
of  chancery  would  protect  the  wife, 
or  give  her  relief,  in  a  suit  brought 
in  equity  or  at  law  to  recover  prop- 
erty belonging  to  her,  the  same 
thing  can  be  done  in  Pennsylvauia, 
by  preventing  a  recovery  except  on 
terms :  Bees  v.  Waters,  9  Watts, 
90,  94.  The  existence  of  this 
equity  was  at  one  time  thought 
doubtful  in  Virginia;  see  Gregory's 
Adm'r  v.  Marks' s  Adm'r,  1  Ran- 
dolph, 355,  372.  "  This  rule,"  said 
Marshall,  C.  J.,  in  Gallego  v.  Gal- 
lego's  Executor,  2  Brockenbrough 
286,  288,  "has  never  been  recog- 
nized, so  far  as  we  are  informed, 
in  the  courts  of  Virginia :  but  it 
has  never  been  denied,  and  we  can 
conceive  no  principle  on  which  it 
should  be  denied.  That  those  who 
ask  equity  should  do  equity,  is  a 
fundamental  rule  of  that  court, 
which    enters  into,  and  mingles 


with,  all  its  decisions ;  and  that 
the  property  of  a  married  woman 
should  not  be  taken  from  her, 
without  making  some  provision 
for  her,  is  as  equitable  in  Virginia, 
as  elsewhere."  Since  that  time  it 
appears  to  be  fully  received  in  Vir- 
ginia. Browning  v.  Headley,  2 
Robinson's  Virginia,  342,  371 ;  see, 
however,  Dold's  Trustee  v.  Gei-' 
ger's  Adm'r,  2  Grattan,  98,  104. 
North  Carolina  seems  to  be  the 
only  State  in  which  this  jurisdic- 
tion is  wholly  denied  and  rejected  : 
Bryan  v.  Bryan,  1  Devereux, 
Equity,  47  ;  Lassiter  v.  Dawson,  2 
Id.  383. 

A  sufficiently  good  account  of 
this  equity  is  given  in  Durr  v. 
Bowyer,  2  M'Cord's  Chancery, 
368,  372.  "  By  the  common  law," 
it  is  there  said,  "  all  the  chattels 
which  belonged  to  the  wife  before 
marriage,  or  to  which  she  becomes 
entitled  in  her  own  right,  are 
vested  in  the  husband  absolutely, 
with  respect  to  things  in  posses- 
sion, and  he  may  dispose  of  them 
as  he  pleases ;  but  with  respect  to 
things  in  action,  although  the  right 
to  reduce  them  into  possession  is 
by  law  vested  in  him,  the  courts 
of  equity  have  built  up  a  system 
founded  on  good  sense  and  com- 
mon justice,  which  is  intended  to 
secure  to  the  wife  a  suitable  pro- 
vision for  her  support  and  suste- 
nance. The,  interest  which  the 
wife  has  in  choses  in  action,  which 
belonged  to  her  at  the  marriage, 
constitutes  what  is  technically 
called  the  wife's  equity ;  with  re- 
spect to  which  it  may  be  laid 
down  as  a  general  rule,  that  if  it 
be  within  the  reach  of  the  court, 
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as  if  it  is  vested  in  trustees,  or  has 
been  paid  into  court,  or  in  any 
other  situation  which  brings  it 
within  the  control  of  this  court,  it 
will  not  be  permitted  to  be  re- 
moved out  of  that  jurisdiction 
until  an  adequate  provision  is 
made  for  the  wife,  unless  she  has 
been  already  sufficiently  provided 
for,  or  on  her  personal  examina- 
tion she  thinks  proper  to  waive 
the  benefit  of  this  protection." 

But  though  the  wife's  claim  to  a 
settlement  out  of  her  equitable  es- 
tate, is  admitted  to  be  founded,  in- 
herently, in  reason,  and  natural 
justice,  and  an  enlightened  human- 
ity, (see  Helms  v.  Franciscus,  2 
Bland,  545,  516  ;  Bell  et  al.  v.  Bell, 
1  Kelly,  637,  639,  640  ;)  it  did  not 
come  into  application  as  a  ground 
of  original  jurisdiction  in  chancery. 
It  was  enforced  only  incidentally,' 
and  as  a  part  of  the  practice  of  the 
court,  in  the  course  of  a  suit  by 
the  husband  or  his  representative 
for  the  wife's  choses  in  action.  It 
is  now  dealt  with  more  expansively 
and  liberally ;  but  its  extent  is 
still  uncertain,  and  to  be  deter- 
mined by  a  reference  to  actual  de- 
cisions, and  perhaps  varying  in  the 
administration  of  different  tribu- 
nals. 

The  practice,  which  constituted, 
originally,  the  extent  of  the  relief 
given  upon  this  subject,  and  which 
may  be  considered  as  fully  estab- 
lished in  all  the  courts  in  which 
equity  is  recoguized  at  all,  is, 
that  whenever  the  husband,  or  any 
one  claiming  under  him,  files  a  bill 
in  equity  to  recover  the  wife's 
property,  a  reasonable  settlement 
upon  herself  and  her  children  will 


be  required,  unless  waived  by  her 
upon  a  separate  examination  ;  the 
principle  being,  as  it  is  said,  that 
those   who    ask    equity   must   do 
equity,  and  therefore  that  a  court 
of  chancery  will  not  lend  its  aid, 
except  on  terms  of  the  applicant's 
giving  effect  to  the  wife's  equity 
for  a  provision.    And  the  doctrine 
may  now  be   considered    as    ex- 
panded into  this  general  principle ; 
that  whenever  the  wife's  property 
is   under  the  jurisdiction  of  the 
court,  in  such  a  manner  that  it  re- 
quires a  decree   or   order  of  the 
court  to  put  a  party  rightfully  in 
possession  of  it,  the  court  will  not 
deliver  it  over,  except  upon  terms 
of    settlement   being   made.     See 
Howard   v.  Moffatt,  2   Johnson's 
Chancery,     206,     208;     Glen     v. 
Fisher,    6    Id.    33,  36 ;  Duvall  v. 
The  Farmers'  Bank  of  Maryland, 
4  Gill  &  Johnson,  283,  290  ;   Gro- 
verman  and  Wife  v.  Diffenderfer, 
11  Id.  15, 22  ;  Hi-lmsY. Franciscus, 
2  Bland,  545,  515  ;  Burr  v.  Bow- 
yer,   2   M'Cord's    Chancery,    368, 
312 ;  Myers  v.  Myers,  1  Bailey's 
Equity,  24,  31 ;    Yeldell  et   al.  v. 
Quarles      and      Wife,     Dudley's 
Equity,   55,   56;    Hill   v.  Hill,    1 
Strobhart's  Equity,  2,  24  ;  Bennett 
et  ux.  v.  Dillingham,  2  Dana,  436, 
4*31 ;    Thomas,   &c.    v.    Kennedy, 
4  B.  Monroe,  235,  231;  Andrews 
and  Bros.  v.  Jones  et  al.,  10  Ala- 
bama, 401,  423  ;  Wilks  v.  Fitzpat- 
rick,  1  Humphreys,  54,  58  ;  Bellet 
al.  v.  Bell,  1  Kelly,  631,  641 ;  Na- 
pier and  others  v.  Howard,  3  Id. 
193,  204  ;   Browning  v.  Headley,  2 
Robinson's    Yirginia,    342,    311 ; 
Page  v.  Estes,  19  Pickering,  269, 
211;  Gassett  and  others  v.  Grout 
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and  Trustee,  4  Metcalf,  486,  489  ; 
Davis  and  others  v.  Newton,  6  Id. 
531,  543.  The  wife's  equity  will 
be  enforced,  not  only  where  the 
husband's  title  to  her  property  is 
equitable,  as,  where  he  sues  for 
his  wife's  legacy,  or  distributive 
share,  but  also  where  the  title  of 
the  claimant  only,  against  or 
through  the  husband,  is  equitable, 
as  where  a  creditor  or  assignee 
seeks  to  charge  or  recover  a  debt, 
or  other  legal  chose  in  action,  due 
to  the  wife  before  marriage ;  see 
Gassett  and  others  v.  Grout;  Da- 
vis and  others  v.  Newton ;  Smith 
v.  Kane,  2  Paige,  303.  The  pro- 
ceeds of  the  wife's  real  estate,  re- 
maining in  court,  and  subject  to 
its  disposition,  will  also  be  made 
liable  to  this  equity  ;  Hill  v.  Hill, 

1  Strobhart's  Equity,  2,  26. 

The  general  rule,  still,  appears 
to  be,  that  if  the  husband  or  his 
assignee  can  obtain  possession  of 
the  property,  without  coming  into 
chancery,  that  is,  by  suit  at  law, 
or  by  delivery  without  suit,  this 
equity  will  not  be  enforced,  and 
that  it  is  only  when  the  property 
has  been  brought  into  court,  or  is 
there  upon  other  grounds,  or  is 
under  the  care  of  the  court,  that 
chancery  will  grant  this  relief. 
See  Heath  v.  Heath  and  others,  2 
Hill's  Chancery,  100,  104;  Udall 
v.  Kenney,  3  Cowen,  591,  599, 609  ; 
Dold's  Trustee  v.  Geiger's  Adm'r, 

2  Grattan,  98,  103,  104  ;  The  State 
v.  Krebs,  6  Harris  &  Johnson,  31, 
31.  This,  according  to  the  weight 
of  authority,  is  the  rule  in  ordi- 
nary cases;  but  there  are  some 
distinctions  on  the  subject,  which 
must  be  attended  to. 

vol.  I 43 


There  is  a  class  Of  cases  which 
go  considerably  further,  though 
they  profess  to  go  upon  the  same 
principle,  that  the  property  is  un- 
der the  jurisdiction  and  control  of 
the  court :  these  are,  where  a  per- 
son has  married  a  ward  of  chan- 
cery, without  permission,  and 
thereby  committed  a  contempt  of 
the  court.  In  such  cases,  the 
court  will  restrain  the  husband 
and  his  creditors  from  taking  pos- 
session of  her  estate,  until  a  settle- 
ment is  made  upon  the  wife  and 
the  issue  of  t he  marriage :  but  this 
is  quite  distinct  from  the  ordinary 
doctrine  of  the  wife's  equity,  for  it 
extends  to  all  kinds  of  property, 
and  the  settlement  is  usually  of 
the  whole  estate,  or  the  full  value 
of  it.  See  Kenney  v.  Udall,  5 
Johnson's  Chancery,  464,  4*73  ;  S. 
C,  on  error,  Udall  v.  Kenney,  3 
Cowen,  591,  602,  609;  VanDuzer 
v.  Van  Dazer,  6  Paige,  366,  369  ; 
Van  Epps  v.  Van  Deusen,  4  Id. 
65,  14 ;  Helms  v.  Franciscus,  2 
Bland,  545,  5f7 ;  Chambers  v. 
Perry,  11  Ala.  126 ;  post,  vol.  2, 
notes  to  Eyre  v.  The  Countess  of 
Shaftesbury. 

There  is  yet  another  class  of  de- 
cisions, which  indicate  that  where 
the  husband  has  misbehaved,  and 
abandoned  or  ill-treated  his  wife, 
so  as  to  justify  a  divorce  or  sepa- 
ration, the  wife's  property  in  ac- 
tion, and  it  seems,  also,  even  prop- 
erty not  under  the  jurisdiction  of 
the  court,  will  be  laid  hold  of  by 
the  Court  of  Chancery,  and  appro- 
priated to  the  support  of  the  wife 
and  her  children :  see  Haviland  v. 
Myers,  6  Johnson's  Chancery,  25, 
118 ;  Van  Duzer  v.  Van  Duzer,  6 
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Paige,  365,  368  ;  Martin  v.  Martin 
and  another,  1  Hoffman,  462,  467  ; 
Helms  v.  Franciscus,  2  Bland,  545, 
514  ;  Bees  v.  Waters,  9  Watts,  90. 
See  also  Benwick  v.  Benwick,  10 
Paige,  421,  425. 

It  may  probably,  also,  be  con* 
sidered  as  established,  that  if  the 
husband  is  entirely  insolvent,  and 
the  wife  is  without  means  of  sup- 
port, equity  will  sustain  a  bill 
by  the  wife,  through  her  next 
friend,  against  the  husband,  or  his 
assignees,  or  creditors,  seeking  to 
get  possession  of  the  property  at 
law  ;  see  Van  Epps  v.  Van  Deusen, 
4  Paige,  65,  74  ;  Martin  v.  Martin 
and  another,  1  Hoffman,  462,  467  ; 
aud  Bell  etal.  v.  Bell,  1  Kelly,  637, 
and  Guild  v.  Guild  and  others,  16 
Alabama,  122,  are  direct  author- 
ities for  that  position.  But  see 
Martin  v.  Trigg,  Sc,  7  B.  Mon- 
roe, 528.  And  when  the  case  is 
in  other  respects  proper  for  relief, 
and  the  husband  is  within  the 
limits  of  the  jurisdiction  of  the 
court,  the  mere  circumstance,  that 
the  property  is  in  another  State, 
or  country,  will  not  be  a  bar  to  the 
interposition  of  equity  ;  Gould  v. 
Gould ;  see  post,  vol.  2,  note  to 
Penn  v.  Lord  Baltimore. 

But  that  chancery  will,  in  com- 
mon cases,  in  the  ordinary  admin- 
istration of  the  wife's  equity,  and 
when  there  is  no  insolvency,  or 
special  misconduct,  or  incapacity, 
on  the  part  of  the  husband,  sus- 
tain an  original  proceeding  by  the 
wife  for  the  enforcement  of  her 
claim,  when  the  property  is  not 
under  the  jurisdiction  of  the  court, 
cannot  be  considered  as  yet  estab- 
lished.    In  the  New  York   chan- 


cery cases,  indeed,  there  are  num- 
erous dicta  asserting  that  general 
proposition,  and  saying  that  a  bill 
may  be  sustained  against  the  hus- 
band or  his  assignees  who  may  be 
proceeding  at  law  ;  see  Van  Epps 
r.  Van  Deusen,  4  Paige,  65,  74  ; 
Bewail  v.  Covenhoven,  5  Id.  581, 
582  ;  Van  Duzer  v.  Van  Duzer,  6 
Id.  366,  370;  Fry  v.  Fry,  7  Id. 
461,  463  ;  Martin  v.  Martin  and 
another,  1  Hoffman,  462,  468  ;  and 
see  also  Davis  and  others  v.  New- 
ton, 6  Metcalf,  537,  543  ;  Bell  et  al. 
v.  Bell,  1  Kelly,  637,  641:  but 
there  is  yet  wanting  the  authority 
of  an  adjudged  case,  in  this  coun- 
try, applying  this  practice,  upon 
the  mere  general  ground  of  the 
wife's  equity,  and  where  there  is 
not  a  special  equity  arising  from 
the  wife's  destitution  on  account 
of  the  husband's  misbehavior,  or 
incapacity,  to  support  her.  In 
Carter  v.  Carter,  1  Paige,  463, 
the  husband  was  a  lunatic ;  and 
no  committee  having  been  ap- 
pointed, the  court,  after  asserting 
the  wife's  equity,  on  the  principle 
in  Kenney  v.  Udall,  ordered  the 
property  to  be  transferred  to  an 
officer  of  the  court.  The  remarks 
of  Rogers,  J.,  in  Bees  v.  Waters, 
9  Watts,  90,  inclining  to  the  view, 
that  where  the  husband  sued  at 
law,  equity  might  interpose  and 
compel  a  settlement,  were  in  a 
case  where  the  husband  had  wholly 
deserted  his  wife.  See  the  subject 
discussed  at  large,  and  the  cases 
cited,  in  Parsons  v.  Parsons  et  al., 
9  New  Hampshire,  309. 

It  is  agreed,  on  all  hands,  that 
if  the  property  has  been  actually 
reduced  into  possession,  or  is  not 
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a  mere  right,  or  thing  in  action, 
but  a  complete  legal  estate  vested 
in  the  husband,  the  wife's  equity- 
can  no  longer  be  enforced ;  Bees 
v.  Waters ;  Van  Epps  v.  Van 
Deusen,  4  Paige,  65,  74 ;  Van 
Duzer  v.  Van  Duzer,  6  Id.  366, 
370  ;  Wickes  v.  Clarke,  8  Id.  161, 
112;  Whitesides  v.  Dorris,  dec.,  7 
Dana,  101,  108  ;  Thomas  v.  Shep- 
pard,  2  M'Cord's  Chancery,  36, 
(but  see  remark  on  this  case  in 
Heath  v.  Heath  and  others,  2  Hill's 
Chancery,  100,  107  ;)  Perryclear 
v.  Jacobs,  Id.  504,  509  ;  Mitchell 
v.  Sevier  et  als.,  9  Humphreys, 
146.  But  if  the  fund,  after  being 
in  court,  is  wrongfully  paid  out 
by  a  master  to  the  husband  with- 
out an  order,  the  wife's  equity, 
which  had  attached  to  it,  will  not 
be  defeated  ;  Wardlaw  v.  Adm'rs 
and  Heirs  of  Gray,  Id.  644,  652, 
653.  And  to  render  payment,  or 
deliver}^  to  the  husband  a  bar  to  the 
equity  of  a  wife  to  a  settlement, 
or  to  her  legal  title  as  survivor, 
the  property  must  be  received  or 
held  by  him  in  his  own  right,  and 
not  merely  for  the  benefit  of,  or  in 
trust  for,  the  wife  ;  Barron  v.  Bar- 
ron, 24  Vermont,  375  ;  and  his 
declarations  may  be  given  in  evi- 
dence, to  show  the  character  and 
purpose,  in  and  for  which  the 
payment  was  made  and  received ; 
Gray's  Estate,  1  Barr,  329  ; 
Goochenaur's  Estate,  11  Harris, 
460. 

It  is  well  settled,  that  the  wife's 
equity  will  be  sustained,  not  only 
against  the  husband,  but  against 
all  persons  claiming  under  him, 
and  through  the  medium  of  his 
rights.     It  will  be  enforced  against 


his  assignees,  whether  by  act  of 
law,   such   as   assignees   under    a 
bankrupt  or  insolvent  law  ;   Wiles 
v.    Wiles,    3   Maryland,  1  ;  or  by 
his  voluntary  act,  and  whether  the 
assignment  be  general  or  special, 
and  where  it  has  been  made  for  a 
valuable      consideration    without 
notice,   or  to   a  creditor  in  dis- 
charge of  a  just  debt ;  and  against 
his  execution-creditors  seeking  to 
subject  the  property  to  the  debts 
of  the  husband,  or  creditors  claim- 
ing   in   any   manner  whatsoever. 
The   equity   of  the  wife  is  para- 
mount   to   the    interest,    powers, 
and  rights  of  the  husband,  and  of 
all    persons     dealing    with     him. 
An   assignee   for  a  valuable   con- 
sideration, may  take  a  chose  in  ac- 
tion freed  from  the  wife's  contin- 
gent  right   of   survivorship ;   but 
he  cannot  take  it  discharged  from 
the  wife's  equity  to  a  settlement. 
In   these   principles,   there   is   no 
difference  or  doubt  amongst  the 
cases  in  this  country.     Kenney  v, 
Udall,  5  Johnson's  Chancery,  464 
476,  477  ;  S.  C,  affirmed  on  error 
Udall   v.  Kenney,  3  Cowen,  591 
599,  604,  606  ;  Havilandv.  Myers. 
6  Johnson's  Chancery,  25 ;  Mum- 
ford  v.   Murray,   1    Paige,   620 
Van  Epps  v.    Van  Deusen,  4  Id 
65,  74;  Pagey.  Estes,  19  Picker 
ing,  269,  271 ;  Phillips  v.  Hassell. 
10  Humphreys,  197  ;   Goppidge  v, 
Threadgill,  3  Sneed.  577 ;  Moore 
v.    Moore,    14    B.   Monroe,    259 
Gassett  and  others  v.  Grout  and 
Trustee,    4    Metcalf,    486,     489 
Davis  and  others  v.  Newton,  6  Id 
537,   543 ;    Durr    v.    Bowyer,    2 
M'Cord's    Chancery,    368,     372 
Heath    v.    Heath    and    others,    2 
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Hill's  Chancery,  100,  105,  107 
Perryclear  v.  Jacobs,  Id.  504,  509 
S.  C,  Riley's  Chancery,  47,  50 
Duvall  v.  The  Farmers'  Bank  of 
Maryland,  4  Gill  &  Johnson,  283, 
292  ;  State,  use  of  Stevenson  v. 
Beigart,  1  Gill,  3,  27  ;  Elliott,  &c. 
v.  Warner,  5  Monroe,  338,  341  ; 
Bennett  et  ux.  v.  Dillingham,  2 
Dana,  436,  437 ;  Thomas,  &c.  v. 
Kennedy,  4  B.  Monroe,  235,  237  ; 
Bowling  and  Boucher  v.  Winslow's 
Adm'r,  5  Id.  29,  31 ;  Hord  v.  Hord, 
&c,  Id.  81,  85 ;  Athey,  &c.  v. 
Enotts,  6  Id.  24,  27;  Bowling's 
Adm'r  v.  Bowling  et  al.,  Id.  31 ; 
Bell  et  al.  v.  Bell,  1  Kelley,  637, 
642,  643  ;  Napier  and  others  v. 
Howard,  3  Id.  193,  204:  Andrews 
,  and  Bros.  v.  Jones  et  al.,  10  Ala- 
bama, 401,  423,  424  ;  Browning  v. 
Headley,  2  Robinson's  Virginia, 
342,  371 ;  Sherrard  v.  Carlisle,  1 
Patton  &  Heath,  12  ;  see,  however, 
Dold's  Trustee  v.  Geiger's  Adm'r, 
2  Grattan,  98.  And  it  is  equally 
well  settled  that  the  right  of  the 
wife  will  not  be  barred,  nor  that  of 
the  assignee  enlarged,  by  her  join- 
ing in  the  execution  of  the  assign- 
ment, or  by  any  thing  short  of 
her  consent,  given  freely  upon  ex- 
amination in  court,  or  before  some 
public  officer  duly  authorized  for 
the  purpose  ;  Goppidge  v.  Thread- 
gill,  3  Sneed.  577,  ante. 

The  wife's  equity  extends,  in  all 
cases,  to  a  provision  for  her  chil- 
dren as  well  as  for  herself ;  Howard 
v.  Mojfatt,  2  Johnson's  Chancery, 
206,  208;  'Udall  v.  Eenney,  3 
.Cowen,  591,  609 ;  Mumford  v. 
Murray,  1  Paige,  620  ;  Duvall  v. 
The  Farmers'  Bank  of  Maryland, 
4    Gill     &    Johnson,    283,    290; 


Groverman  and  Wife  v.  Diffen- 
derfer,  11  Id.  15,  22;  Helms  v. 
Franciscus,  2  Bland,  545,  581 ; 
Napier  and  others  v.  Howard,  3 
Kelley,  193,  205 ;  Andrews  and 
Bros.  v.  Jones  et  al.,  10  Alabama, 
401,  423.  But  the  provision  for 
children  is  a  part  of  the  wife's  per- 
sonal equity,  and  is  not  an  inde- 
pendent and  substantive  equity  in 
the  children.  Therefore,  although 
when  the  wife  has  asserted  her 
claim,  and  an  order  for  a  settle- 
ment has  been  made,  and  she  dies 
before  the  settlement  is  completed, 
it  has  been  thought  that  the  chil- 
dren have  acquired  a  vested  inter- 
est, which  will  be  carried  through 
for  their  benefit ;  see  Mumford  v. 
Murray,  1  Paige,  620,  621 ;  Helms 
v.  Franciscus,  2  Bland,  545,  581 ; 
Sherrard  v.  Carlisle;  yet,  if  the 
mother  has  taken  no  step  to  enforce 
her  equity  for  a  settlement,  and  has 
no  contract  for  it,  or  if  she  has 
waived  it,  her  children  surviving 
her  have  no  claim  on  the  estate 
for  a  provision ;  Barker,  Execu- 
tor, &c.  v.  Woods,  1  Sanford,  129, 
131;  Martin  v.  Sherman,  2  Id. 
341,  343  ;  Greev's  Heirs  v.  Boone, 
5  B.  Monroe,  554,  557  ;  Bell  et  al 
v.  Bell,  1  Kelley,  637,  641. 

The  equity  of  the  wife  is  to  a 
reasonable  and  adequate  settlement 
upon  herself  and  her  children  ;  and 
the  adequacy  will  depend  upon  all 
the  circumstances  of  the  case,  to 
be  ascertained  upon  a  reference  to 
a  master  ;  and  the  settlement  may 
extend  to  the  whole  or  a  part  of 
the  property ;  Kenney  v.  Udall,  5 
Johnson's  Chancery,  464,  478 ; 
Udall  v.  Eenney,  3  Cowen,  591, 
606  ;  Haviland  v.  Myers,  6  John- 
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son's  Chancery,  25,  27  ;  Napier 
and  others  v.  Howard,  3  Kelly, 
193,  205  ;  Phillips  v.  Hessell,  10 
Humphreys,  197  ;  Hall  v.  Hall,  4 
Maryland  Ch.  283;  M'Vey  v. 
Boggs,  3  Id.  94.  The  term  ade- 
quate is  a  relative  term,  and  in  de- 
termining the  question  of  ade- 
quacy, regard  will  be  had  to  the 
whole  extent  of  the  fortune  brought 
by  the  wife  ;  Esc  parte  Beresford, 
1  Dessaussure,  263,  268.  In  ordi- 
nary cases,  the  courts  will  not  re- 
quire the  whole  to  be  settled  upon 
the  wife  ;  but  if  the  husband  be 
entirely  insolvent,  and  there  be  no 
other  provision  for  the  wife,  or  if 
it  be  a  case  in  which  he  has  mar- 
ried, without  permission,  a  ward 
of  the  court,  the  whole  may  be  ap- 
propriated to  the  wife ;  Helms  v. 
Franciscus,  2  Bland,  545,  577  ; 
Bowling  and  Boucher  v.  Wins- 
low's  Adm'r,  5  B.  Monroe,  29,  31. 
In  like  manner,  the  wife's  equity 
is,  in  general,  for  a  provision  to 
take  effect  after  the  death  of  th*e 
husband,  and  he  is  entitled  to  the 
interest  during  his  life,  where  he 
lives  with  and  supports  her ;  but, 
again,  if  the  husband  has  deserted 
or  ill-treated  her,  or  is  wholly  in- 
solvent, and  the  wife  destitute,  the 
maintenance  provided  for  her,  will 
be  directed  to  commence  immedi- 
ately, and  the  income  will  be 
ordered  to  be  paid  to  her,  or  to  a 
trustee  for  her;  Dumondv.  Magee, 
4  Johnson's  Chancery,  318,  322 ; 
Kenney  v.  Udall,  5  Id.  464,  480  ;  S. 
C,  3  Cowen,  591,  601,  609  ;  Helms 
V.  Franciscus,  2  Bland,  545,  574  ; 
see  also,  Starrett  v.  Wynn  and 
another,  17  Sergeant  &  Kawle, 
130. 


Where  an  assignee  or  creditor 
of  the  husband  files  a  bill  to  reach 
the  wife's  property,  she  may  inter- 
pose her  claim  to  a  settlement,  by 
petition,  without  resorting  to  a 
bill ;  and  the  practice  of  the  court, 
in  all  cases,  is  to  refer  it  to  a  mas- 
ter to  inquire  and  report  whether 
any  and  what  settlement  ought  to 
be  made  ;  Mumford  v.  Murray,  1 
Paige,  620,  621 ;  Duvall  v.  The 
Farmers'  Bank  of  Maryland,  4 
Gill  &  Johnson,  283,  293.  When 
the  husband  himself  is  suing  for  a 
legacy  or  distributive  share  due  to 
the  wife,  she  must  be  made  a  party 
to  the  bill,  and  then  a  provision 
will  be  compelled,  unless  she  waives 
it ;  Schuyler  v.  Hoyle,  5  Johnson's 
Chancery,  196,  210  ;  Bingo  et  al.  v. 
Warder,  &c,  6  B.  Monroe,  514 ; 
Chase  v.  Palmer,  25  Maine,  342, 
348 :  and  the  practice  appears, 
formerly,  to  have  been  to  impound 
the  property  until  the  husband 
proposes  terms  of  settlement  before 
a  master,  and  for  the  court  to  judge 
of  the  sufficiency ;  but  probably, 
now,  the  court  will  order  a  master 
to  inquire  and  report  what  are 
proper  terms  ;  see'  Howard  v. 
Moffatt,  2  Johnson's  Chancery,  206, 
208;  Hill  v.  Hill,  1  Strobhart's 
Equity,  2,  24.  The  court  will  not, 
ex  officio,  withhold  the  property  or 
money  from  the  husband  until  a 
settlement  is  made,  nor  will  it  order 
a  settlement,  absolutely,  upon  the 
application  of  a  stranger,  without 
the  consent  of  the  husband  ;  the 
application  for  a  settlement  must 
be  from  the  wife  herself,  or  her 
guardian,  or  attorney,  or  some  one 
standing  in  a  similar  situation  to 
her :  but  on  the  other  hand,  the 
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court  will  not  order  the  property 
to  be  transferred  to  the  husband, 
until  the  wife  has  been  consulted  : 
of  its  own  motion,  it  will  merely 
direct  an  inquiry,  whether  any,  and 
what  provision  has  been  made  for 
the  wife,  and  whether  the  wife  will 
consent  that  the  fund  shall  be  paid 
to  the  husband ;  Myers  v.  Myers, 
1  Bailey's  Equity,  24,  32 ;  Yeldell 
et  al.  v.  Quarles  &  Wife,  Dudley's 
Equity,  55 ;  see  also  Helms  v. 
Franciscus,  2  Bland,  545,  575.  It 
would  seem  to  follow,  and  has  been 
held,  that  where  the  wife  is  an  in- 
fant, the  court  will  direct  what 
seems  in  its  discretion  an  adequate 
settlement,  notwithstanding  her 
wish  or  request  that  the  whole 
should  be  paid  over  absolutely  to 
her  husband  ;  Phillips  v.  Hessell, 
10  Humphreys,  197. 

The  wife's  equity  is  so  substan- 
tial an  interest,  that  it  will  consti- 
tute a  valuable  consideration  for  a 
post-nuptial  settlement  by  the  hus- 
band upon  the  wife.  A  voluntary 
settlement,  upon  such  a  basis,  will, 
to  the  extent  of  that  equity,  be 
supported  in  Chancery,  as  against 
creditors :  Wickes  v.  Clarke,  8 
Paige,  161,  166  ;  S.  C,  3  Edwards, 
58,  63  ;  Partridge  v.  Havens,  10 
Paige,  618,  624 ;  State,  use  of 
Stevenson  v.  Reigart,  1  Gill,  3,  27  ; 
Helms  v.  Franciscus,  2  Bland,  545, v 
576,  579  ;  Perryclear  v.  Jacobs,  2 
Hill's  Chancery,  504,  509,  510  ;  S. 
C,  Riley's  Chancery,  47,  50  ; 
Sibely  &  Morrison  v.  Tutt,  1  M'- 
Mullan's  Eq.  320,  328.  "  I  think 
it  may  be  assumed  as  a  rule,"  said 
the  Vice-Chancellor,  in  Wickes  v. 
Clarke,  "  that  the  same  circum- 
stances which  would  induce  the 


court  to  compel  a  settlement  by 
the  husband  or  those  claiming 
under  him  or  in  his  right,  will 
operate  to  uphold  a  deed  of  settle- 
ment already  made,  to  the  same 
extent  that  would  be  required  if 
one  should  be  directed  to  be  made 
under  the  view  of  the  court."  See, 
however,  Dold's  Trustee  v.  Geiger's 
Adm'r,  2  Grattan,  98. 

In  looking  at  the  various  cases 
upon  the  present  subject,  it  is  ob- 
vious that  the  wife's  equity  to  a 
settlement  out  of  her  equitable 
choses  in  action,  is  a  distinguish- 
able principle  from  the  wife's  claim 
to  a  maintenance  out  of  her  estate 
in  the  case  of  her  husband's  neglect 
or  failure  to  support  her.  The 
former  takes  effect  after  her  hus- 
band's death,  the  latter  immedi- 
ately :  the  former  extends  to  only 
a  part  of  the  fund  in  question,  the 
latter  may  embrace  the  whole  of 
it :  the  former  applies  only  upon 
equitable  interests  which  are  still 
sub  judice,  the  latter  may  be  en- 
forced against  property  which  is 
fully  under  the  control  of  the  hus- 
band. Nor  is  the  latter  to  be  con- 
sidered as  an  extended  branch  of 
the  other  ;  it  appears  to  come  from 
a  different  root,  and  to  be  a  part 
of  that  suspension,  or  arrest,  of  the 
legal  powers  and  rights  of  the 
husband,  in  respect  to  the  wife's 
separate  estate,  which  chancery  en- 
forces upon  breach  of  the  legal  ob- 
ligations and  duty  to  support  the 
wife,  whether  that  breach  of  duty 
arise  from  moral,  or  from  pruden- 
tial misconduct,  from  unwillingness 
or  from  incapacity.  The  mainte- 
nance of  the  wife  from  her  own 
property  in  cases  of  the  husband's 
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neglect  to  provide  for  her,  is,  no  tative  is  asking  for  the  decree  or 
doubt,  a  ground  of  original  juris-  order  of  the  court.  In  general,  the 
diction,  to  be  exercised  upon  a  bill  wife's  equity  cannot  be  barred  by 
filed  by  her  :  but  according  to  the  any  act  in  pais,  nor  without  an  ex- 
best  view  of  the  authorities,  that  animation  before  a  judge  or  duly 
ordinary  and  inherent  claim,  known  authorized  officer  of  the  court ;  but 
strictly  as  the  wife's  equity,  exist-  in  Wright  v.  Arnold,  14  B.  Mon- 
ing  where  there  is  no  allegation  of  roe,  638,  a  married  woman  was  held 
misbehavior  or  insolvency,  is  not  to  be  precluded  from  claiming 
the  subject  of  active  relief  from  against  a  purchaser  from  her  hus- 
chancery,  but  is  protected  only  band,  by  standing  by  and  assent- 
where  the  husband  or  his  represen-  ing  to  the  sale. 


*HULME  v.  TENANT.  [*481] 

JDNE  30,  JULY  28,  DECEMBER  14,  1778. 

EEPORTED  1  BEO.  C.  C.  16.1 

"Wife's  Sepabate  Property.] — Bond  of  a  feme  covert,  jointly  with 
her  husband,  shall  bind  her  separate' property. 

The  bill  was  filed  by  the  obligee  of  a  bond,  to  secure  1801. 
entered  into  by  the  defendants,  husband  and  wife,  against  the 
husband,  wife,  and  her  surviving  trustee,  to  recover  the  sums 
secured  out  of  the  wife's  separate  estate. 

Upon  the  marriage,  the  estates  of  the  wife  had  been  conveyed 
to  trustees  ;  one  part,  consisting  of  freehold  and  leasehold  lands, 
in  trust  to  receive  and  pay  the  rents  and  profits  to  the  wife  for  her 
separate  use,  and  to  convey  the  estate  itself  to  such  use  as  she,  by 
her  last  will  in  writing,  or  by  deed  or  writing  under  her  hand 
and  seal,  executed  in  the  presence  of  two  witnesses,  should  ap- 
point ;  in  default  of  appointment,  to  the  use  and  behoof  of  ner 
heirs  and  assigns  ;  other  parts  to  be  sold,  and  out  of  the  produce, 
1000/.  to  be  laid  out  according  to  the  directions  of  the  wife,  the 
interest  and  profits  to  be  paid  to  her,  and  the  principal  to  her,  or 
her  order,  by  note  or  writing  under  her  hand;  and  for  waut-of  such 
appointment,  to  her  executors,  administrators,  and  assigns. 

This  1000/.  had  been  raised,  and  the  whole,  or  the  greatest  part 
applied,  so  that  the  question  in  the  cause  was  with  respect  to  the 
remedy  against  the  other  estate. 

In  1769,  the  husband  borrowed  of  the  plaintiff,  Mrs.  Hulme, 
50/.,  upon  his  and  his  wife's  bond.  In  1770,  having  occasion  for 
a  further  sum,  the  wife  herself  applied  to  the  plaintiff,  and  bor- 
rowed 130/.,  paid  the  interest  due  upon  the  former  sum  of  50/., 
and  [the  husband  and  wife]  gave  a  new  bond  for  the  180/. 
'  S.  C,  2  Dick.  560,  Reg.  Lib.  1778.     A  fol.  90. 
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P482T        *The  cause  had  been  heard  before  Lord  Bathurst,  who 
L         -■  dismissed  the  bill.     It  came  on  now  to  be  re-heard. 

Mr.  Mansfield  opened  for  the  plaintiff",  but  the  reporter  was 
absent. 

Mr.  Attorney-General1  for  the  defendants. — The  plaintiff  is  not 
entitled  to  the  relief  of  a  court  of  equity,  but  is  to  be-left  to  make 
the  best  she  can  of  the  security  at  law.  Trustees  for  a  woman 
are  appointed  for  the  purpose  of  preventing  her  from  doing  acts 
prejudicial  to  herself,  under  the  influence  of  her  husband.  The 
husband's  credit  not  being  good,  the  plaintiff' has  taken  the  wife's 
bond.  The  husband  was  indebted.  He  and  his  wife  are  co- 
obligors,  and  it  is  done  with  the  approbation  of  the  plaintiff's 
attorney,  who  must  know  it  was  void.  He  ought  to  have  insisted 
upon  a  mortgage  of  her  separate  property.  This  Court  will  never 
look  upon  bonds  as  appointments  where  the  party  could  not  enter 
into  the  bond.  In  many  cases  of  bonds  with  penalties,  the  Court 
considers  the  bond  as  the  form  only,  and  as  evidence  of  the  sub- 
stance, and  will  not  suffer  the  party  to  be  free  upon  payment  of 
the  penalty  ;  but  in  the  case  of  an  infant,  where  it  is  voidable 
only,  the  taking  of  the  bond  will  not  aid  the  taker  in  equity.  I 
do  not  contend  that  a  married  woman  cannot  contract  in  respect 
of  her  separate  property,  but  the  party  contracting  must  take  a 
security  agreeable  to  the  nature  of  the  property  ;  he  cannot  better 
his  security.  Peacock  v.  Monk,  2  Ves.  190,2  closes  with  a  dictum, 
the  authority  of  which  is  very  doubtful ;  it  had  no  affinity  to  the 
principal  question. 

Mr.  Selwyn,  on  the  same  side — There  is  no  case  where  the  point 
has  been  determined  that  a  bond,  in  which  the  wife  joins  her  hus- 
band, binds  her  separate  property.  Norton  v.  Turvill,  2  P.  "Wms. 
144,3  was  against  the  wife's  representatives,  which  is  very  different 
from  the  present  against  the  separate  property  settled  upon  her 
for  life. 

Lord  Chancellor  Thttrlow. — Origby  v.  Cox,  1  Ves.  517,  appears 
|-#. n,j,  to  be  a  dtcree  for  a  specific  performance.  The  *defect  of 
•■  J  that  case  is,  that  it  does  not  state  the  trust.  It  is  said 
that  a  feme  covert  is  to  be  considered  as  a  feme  sole,  with  respect 
to  every  authority  she  can  exercise  over  her  separate  estate  ;  but 
it  is  different  where  the  consent  of  the  trustees  is  made  essential 
to  the  conveyance,  although  the  mere  appointment  of  trustees  is 
not  sufficient  to  deprive  her  of  that  authority  ;  for  there  must  be 
trustees,4  otherwise  she  could  have  no  separate  property. 

Mr.  Selwyn. — In  Biscoe  v.  Kennedy,11  Sir  Thomas  Clarke  thought 

'  Wedderburne.        2  See  Belt's  Suppl.  342.        3  2  Eq.  Ca.  Ab.  152,  pi.  14. 

4  Trustees  are  not  essentially  necessary  for  the  creation  of  a  trust  for  the  sepa- 
rate use  of  a  married  woman,  as  the  husband  will  be  converted  into  a  trustee  for 
her.  See  Bennet  v.  Davis,  2  P.  Wms.  316  ;  Parker  v.  Brook,  9  Ves.  583  ;  Rich 
v.  Cockell,  9  Ves  369. 

5  Biscoe  v.  Kennedy,  at  the  Rolls,  21st  July,  1762,  the  defendant,  Jane 
Kennedy,  then  the  widow  of  Ormond  Tomson,  Esq.,  being  indebted  to  the 
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it  was  to  be  considered  as  the  property  of  a  feme  sole ;  but,  in  that 
case,  the  bond  was  given  before  the  marriage  of  the  parties. 

[Lord  Chancellor  Thurlow. — Do  you  consider  that  case  as  de- 
ciding that  her  property  was  liable  to  her  acts  only  whilst  she 
was  a  feme  sole  V] 

Mr.  Selwyn. — A  feme  covert  can  execute  no  act  except  by  virtue 
of  a  power,  or  with  the  consent  of  the  trustees,  or  by  some  means 
referring  to  her  separate  property  ;  but,  in  this  case,  there  is  no 
reference  whatsoever  to  her  separate  property,  or  consent  of  trus- 
tees. It  is  not  wholly  immaterial  that  the  plaintiff  has  sued  at 
law.  In  Machdrro  v.  Stonekouse,  in  July  last,  upon  marriage  a 
sum  was  agreed  to  be  laid  out  in  the  funds,  upon  trust  that  the 
dividends  should  be  to  the  separate  use  of  the  wife  ;  *the  [-#4041 
plaintiff  bought  the  interest  during  the  lives  of  the  hus-  *■  J 
band  and  wife,  for  eight  years'  purchase :  there  was  no  fraud. 
A  bill  was  brought  against  the  trustee  for  a  transfer.  Mrs.  Stone- 
house,  in  her  answer,  insisted  this  was  against  her  consent,  but 
there  was  evidence  in  the  cause  that  they  both  had  consented. 
This  bill,  so  circumstanced,  was  dismissed  with  costs,  by  his  Honor 
(Sir  Thomas  Sewell),  who  seemed  shocked  at  the  proposition  that 
a  married  woman  could  be  bound  by  an  act  done  in  conjunction 
with  her  husband.1 

Mr.  Mansfield,  in  reply.— It  is  now  laid  down  that  a  woman, 
having  separate  property,  cannot  dispose  of  it  but  by  the  means 
pointed  out  by  the  settlement,  and  with  the  consent  of  her  trus- 
tees. It  seemed  to  me  that  a  feme  covert,  having  separate  prop- 
erty, was  to  that  intent2  a  feme  sole,  and  might  borrow  money 

plaintiff  Biscoe,  in  £114  by  bond  22nd  of  April,  1755,  and  being  possessed  of 
several  leasehold  houses,  and  of  £1000  East  India  Stock,  by  settlement  on  her 
marriage  with  the  defendant  James  Kennedy,  all  her  personal  estate  (excepting 
£500  East  India  Stock,  which  the  husband  was  to  have)  was  conveyed  to  the  de- 
fendant McCullock,  in  trust  for  the  separate  use  of  the  defendant  Jane.  The 
marriage  having  taken  effect,  the  plaintiff  filed  his  bill  (without  having  sued  the 
husband)  to  have  the  separate  estate  of  the  wife  applied  to  the  payment  of  the 
debt ;  which  bill  was  dismissed.  The  plaintiff  then  sued  out  writs  against 
James  and  Jane  Kennedy  ;  but  James  Kennedy  absconding,  could  not  be  served, 
and  the  plaintiff  proceeded  to  outlawry,  and  then  filed  this  bill,  to  be  paid  out  of 
the  wife's  separate  estate.  The  defendant  insisted,  that  during  her  husband's 
life,  her  separate  property  was  not  liable  to  this  debt,  contracted  by  her  while 
sole.  The  plaint  iff  contended  that  the  settlement  as  to  him  was  fraudulent.  Upon 
the  hearing  his  Honor  declared,  that  upon  the  circumstances  of  the  case,  the  ef- 
fects of  the  defendant,  vested  in  her  trustee,  were  to  be  considered  as  the  prop- 
erty of  a  feme  sole,  and  ordered  the  plaintiff's  debt  and  costs  to  be  paid  out  of 
the  £500  East  India  Stock,  in  the  hands  of  the  trustee.  Cur.  Declare  that  under 
the  circumstances  of  this  case,  the  effects  of  the  defendant  Jane  Kennedy,  vested 
in  the  defendant  McCullock,  are  to  be  considered  as  the  property  of  a  feme  sole, 
and  as  such  liable  in  equity  to  make  the  plaintiff  satisfaction  for  so  much  of  the 
debt  contracted  by  her  while  feme  sole,  as  he  has  not  been  able  to  recover  by 
means  of  the  outlawry  of  James  Kennedy,  her  husband. 

Account  of  what  remains  due  to  the  plaintiff,  and  tax  his  costs  of  suit,  direct 
payment  of  debt  and  costs  by  sale  of  the  East  India  Stock  (comprised  in  the 
settlement)  standing  in  the  names  of  the  defendant  Jane  Kennedy  and  defendant 
McCullock,  and  liberty  to  apply.     Keg.  Lib.  1761,  A.,  p.  517  ;  9  L.  R.  Eq.  562. 

1  Sed  vide  contra,  Standford  v.  Marshall,  2  Atk.  68  ;  Pybus  v.  Smith,  3  Bro.  C. 
C.  340.  2  Qy.  extent. 
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and  give  securities.  The  consent  of  the  trustees  has  been  decided 
not  to  be  necessary  ;  the  use  of  trustees  being  only  to  guard  it 
against  the  husband.  Here,  it  is  to  such  uses  as  she,  by  deed  or 
will,  should  appoint.  Mr,  Attorney-General  and  Mr.  Selwyn 
argue  upon  the  ground  that  the  bond  was  void  ;  that  is  begging 
the  question.  If  we  are  right,  though  void  at  law,  it  is  not  void 
here.  The  latter  of  these  two  bonds,  that  to  secure  180/.,  was 
given  on  the  mere  motion  of  the  wife  ;  no  objection  arises  from 
the  plaintiff's  having  sued  at  law :  it  was  a  legal  security  against 
the  husband.  As  to  an  infant's  bond :  an  infant  is  never  con- 
sidered here  as  an  adult,  but  a  feme  covert  is  very  often  considered 
as  a  feme  sole.  In  Norton  v.  Turvill,  the  assets  were  considered 
as  being  bound  when  she  was  dead  ;  then  her  property  must  have 
been  bound  whilst  she  was  living.  That  case  is  decisive  of  the 
present  question.  The  dictum  in  Peacock  v.  Monk,  is  mentioned 
as  falling  from  Lord  Hardwicke,  and  naturally,  as  being  the 
general  rule  governing  the  property  of  women,  and  taking  that 
particular  case  out  of  the  rule.  In  Biseoe  v.  Kennedy,  the  sepa- 
rate property  could  not  be  the  subject  in  dispute,  the  debts  of  a 
feme  sole  falling  on  her  husband.  In  Machorro  v.  Stonehouse,  the 
r*18'i1  woman  lived  *separate  from  the  husband,  and  probably 
L        J    some  fraud  struck  the  learned  judge. 

Lord  Chancellor  Thurlow. — My  doubt  arises  principally  upon 
the  form  of  the  relief,  rather  than  the  principles  upon  which  the 
bill  is  brought ;  it  is  a  bill  brought  by  the  obligee  upon  a  joint 
bond  by  husband  and  wife  for  180/.  to  recover  that  sum  out  of 
the  separate  property  of  the  wife.  It  is  brought  against  the  wife, 
the  husband,  and  the  trustees,  for  attaining  the  most  extensive 
and  perfect  relief  which  the  situation  of  her  separate  property  will 
enable  her  or  her  trustees  to  afford. 

The  question  is,  what  sort  of  execution  this  Court  will  award 
against  that  separate  property  ?  It  is  created  by  deed,  and  is  real 
estate  conveyed  to  trustees,  as  to  a  considerable  part  of  it,  in  trust 
to  receive  and  pay  the  rents  to  the  wife,  and  to  convey  the  estates 
themselves  according  to  the  appointment  of  the  wife,  by  her  last 
will  and  testament  in  writing,  or  by  deed  or  writing  under  her 
hand  and  seal,  executed  in  the  presence  of  two  or  more  witnesses  ; 
and,  for  want  of  such  declaration  or  appointment,  to  the  use  and 
behoof  of  the  wife,  her  heirs  and  assigus  ;  as  to  other  parts,  in 
trust,  to  be  sold,  and  out  of  the  produce  of  the  sale,  1000/.  to  be 
retained  by  the  trustees,  to  be  laid  out  according  to  the  directions 
of  the  wife,  the  profits  to  be  paid  to  her,  and  the  principal  to  her 
or  her  order,  by  note  or  writing  under  her  hand  ;  and,  for  want  of 
such  appointment,  to  her  executors,  administrators,  and  assigns. 

The  rule  laid  down  in  Peacock  v.  Monk,  2  Ves.  190,  that  a  feme 
covert  acting  with  respect  to  her  separate  property,  is  competent  to 
act  in  all  respects  as  if  she  was  a  feme  sole,  is  the  proper  rule,  and 
necessary  to  support  the  decisions  on  this  subject.     The  conse- 
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quence  was  that,  in  Allen  v.  Papworth,  1  Ves.  163,1  where  a  bill 
was  brought  by  husband  and  wife  for  an  account,  the  wife, 
together  with  her  husband,  submitting  that  the  profits  of  her 
separate  estate  should  be  applied  to  pay  the  husband's  debts, 
sbe  was  bound  by  that  submission,  and  the  profits  of  her  separate 
estate  were  by  decree  directed  to  be  so  applied.  In  *Grigby  r-)Mgg-| 
v.  Cox,  1  Ves.  517,  wbere  the  wife  had  contracted  to  sell  *-  -* 
her  separate  estate,  being  authorized  by  settlement  to  dispose  of 
it,  the  Court  bound  her,  as  a  person  equally  competent  as  if  sole, 
to  a  specific  performance  of  that  contract :  I  take  it.  therefore,  it 
is  impossible  to  say  but  that  a  feme  covert  is  c  mpetent  to  act  as  a 
feme  sole,  with  respect  to  her  separate  property,  where  settled  to  her 
separate  use. 

But  the  question  here  goes  a  little  beyond  that ;  it  is  not  only 
how  far  she  may  act  upon  her  separate  property  :  I  have  no  doubt 
about  that ;  but  the  question  is,  how  far  her  general  personal  engage- 
ments shall  be  executed  out  of  her  separate  property.  If  she  had  by 
instrument  contracted  that  this  or  that  portion  of  her  separate 
estate,  should  be  disposed  of  in  this  or  that  way,  I  think  she  and 
her  trustees  might  have  been  decreed  to  make  that  disposition  ; 
but  if  she  enters  into  an  engagement,  which  would  make  a  feme 
sole  liable  to  the  whole  extent  of  the  contract  as  to  her  person, 
&c,  in  every  respect,  it  is  clear  such  general  engagement,  entered 
into  by  a  feme  covert,  will  not  bind  her  as  such.  It  is  not  like 
the  case  of  an  infant,  who  is  incapable  of  acting ;  but  in  respect 
to  a  feme  covert,  determined  cases  seem  to  go  thus  far,  that  the 
general  engagement  of  the  wife  shall  operate  upon  her  personal  prop- 
erty, shall  apply  to  the  rents  and  pnfits  of  her  real  estate,  and  that  her 
trustees  shall  be  obliged  to  apply  personal  estate,  and  rents  and  profits 
when  they  arise,  to  the  satisfaction  of  such  general  engagement;  but 
this  Court  has  not  used  any  direct  process  against  the  separate  estate 
of  the  wife,  and  t>>e  manner  of  coining  at  the  separate  property  of  the 
wife  has  been  by  decree  to  bind  the  trustees,  as  to  personal  estate  in  their 
hands,  or  rents  and  profits,  according  to  the  exigencies  of  justice,  or 
of  the  engagement  of  the  wife,  to  be  carried  into  execution?  I  know 
of  no  case  which  has  gone  further  than  that.  Suppose  the  wife 
to  have  power,  by  settlement,  to  dispose  of  her  real  estate  to  any 
uses  she  shall  think  fit,  yet  the  trustees  must  make  the  formal 
instrument,  without  which  the  estate  cannot  pass.  I  know  of  no 
case  where  the  general  engagement  of  the  wife  has  been  carried 
to  the  extent  of  decreeing  that  the  trustees  *of  her  real  r#48>7i 
estate  shall  make  conveyance  of  that  real  estate,  and  by  ^  J 
sale,  mortgage,  or  otherwise,  raise  the  money  to  satisfy  that 
general  engagement  on  the  part  of  the  wife.  It  may  be  difficult 
to  give  relief  here  without  doing  something  of  that  kind,  because 
that  part  of  the  real  estate  which  was  to  be  sold  has  been  sold, 
and  the  money  has  been  applied,  with  the  direction  of  the  wife, 

1  See  a  fuller  and  more  correct  statement  of  the  casein  Belt's  suppl.  p.  91. 

2  See  also  Francis  v.  Wigzell,  1  Madd.  258  ;  Ajlett  v.  Asliton,  1  My.  &  Cr.  105, 
112. 
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by  the  hand  of  the  trustee,  who  consequently  is  no  longer  liable 
as  to  that  sum  ;  so  that  so  far  as  the  WOOL,  it  seems  out  of  the 
reach  of  this  Court,  the  trustee  alleging  that  the  money  is  paid, 
or  not  remaining  in  his  hands. — [Mr.  Ambler. — Only  part  paid 
over.] — I  believe  there  is  no  instance  of  a  personal  decree  against 
a  feme  covert,  for  payment  of  any  sum  whatever.  Though  her 
separate  personal  property  is  liable,  yet  the  d  cree  is  to  frtch  forth 
her  separate  estate,  and  make  it  liable  to  her  engagement.  N"o 
lease  found  in  the  hands  of  the  trustee  is  now  before  the  Court ; 
we  cannot  come  at  it.  As  a  bond  it  is  void,  otherwise  an  extent 
might  have  gone. 

Lord  Chancellor  Thurlow. — I  have  no  doubt  about  this  prin- 
ciple, that,  if  a  court  of  equity  says  a  feme  covert  may  have  a  separate 
estate,  the  Court  will  bind  her  to  the  whole  extent  as  to  making  that 
estate  liable  to  her  own  engagements;  as  for  instance,  for  payment  of 
debts,  §e.  But,  although  the  remedy  here  is  more  extensive  than 
in  a  court  of  law,  I  do  not  find  the  Court  has  ever  ordered  a  power 
to  be  executed  ;  it  has  industriously  stopped  short  of  so  doing, 
and  has  only  given  a  remedy  by  stopping  the  fund,  where  the 
power  was  executed  ;  therefore,  I  cannot  order  the  feme  covert 
to  execute  her  power,  but  I  am  exceedingly  clear  that  the  lease- 
hold estate  will  be  liable. 

It  stood  referred  to  the  Master1  to  take  an  account  of  the  rents 
and  profits  of  the  leasehold  estates ;  but,  before  any  report,  the 
parties  came  to  a  compromise,  upon  the  defendant  Frances  paying 
the  principal  sum  borrowed,  with  interest,  without  any  costs.2 


r*4.SRl  *"  That  at  law,"  observes  Lord  Brougham,  C,  a  feme  covert 
cannot  in  any  way  be  sued,  even  for  necessaries,  is  certain. 
Bind  herself,  or  her  husband,  by  specialty,  she  cannot ;  and,  although 
living  with  him,  and  not  allowed  necessaries,  or  apart  from  him,  whether 
on  an  insufficient  allowance  or  an  unpaid  allowance,  she  may  so  far 
bind  him  that  those  who  furnish  her  with  articles  of  subsistence  may 
sue  him ;  yet,  even  in  respect  of  these,  she  herself  is  free  from  all  suit. 
This  is  her  position  of  disability,  or  immunity  at  law ;  and  this  is  now 
clearly  settled.  Her  separate  existence  is  not  contemplated ;  it  is 
merged  by  the  coverture  in  that  of  her  husband  ;  and  she  is  no  more 
recognised  than  is  the  cestui  que  trust  or  the  mortgagor,  the  legal 
estate,  which  is  the  only  interest  the  law  recognises,  being  in  others. 

"  But,  in  equity,  the  case  is  wholly  different.  Her  separate  existence, 
both  as  regards  her  liabilities  and  her  rights,  is  here  abundantly  ac- 
knowledged ;  not,  indeed,  that  her  person  can  be  made  liable,  but  her 
property  may,  and  it  may  be  reached  through  a  suit  instituted  against 

1  See  order  made  by  Lord  Thurlow,  C,  extracted  from  the  Registrar's  Book 
in  note  to  Johnson  v.  Gallagher,  3  De  G.  F.  &  Jo.,  p.  502  (e). 

«  See  Standford  v.  Marshall,  2  Atk.  68  ;  Sockett  v.  Wray,  4  Bro.  C.  C.  483. 
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herself  and  trustees.  It  may  be  added  that  the  current  of  decision  has 
generally  run  in  favor  of  such  recognition.  The  principle  has  been 
supposed  to  be  carried  further  in  Hulme  v.  Tenant,  than  it  had  ever 
been  before,  because  there  a  bond,  in  which  the  husband  and  wife  joined, 
and  which,  indeed,  so  far  as  the  obligation  of  the  wife  was  concerned, 
was  absolutely  void  at  law,  was  allowed  to  charge  the  wife's  estate 
vested  in  trustees  to  her  separate  use,  though  such  estate  could  only  be 
reached  by  implication ;  and  though,  till  then,  the  better  opinion 
seemed  to  be,  that  the  wife  could  only  bind  her  separate  estate  by  a 
direct  charge  upon  it.  Lord  Elclon  repeatedly  expressed  his  doubts  as 
to  this  case ;  but  it  has  been  constantly  acted  upon  by  other  judges, 
and  never,  in  decision,  departed  from  by  himself;  Murray  v.  Barlee,  3 
My.  &  K.  220,  222. 

Equity  has  long  recognised  the  separate  existence  of  a  married 
woman  as  regards  property  given  or  settled  to  her  separate  use,  and  it 
will  be  hereafter  seen  that  the  legislature  has  by  a  recent  statute  (33  & 
34  Vict.,  c.  93)  in  many  cases  attached  the  separate  use  to  property 
coming  to  married  women. 

Wife's  power  of  disposition  over  her  separate  estate.] — The  rule  laid 
down  in  Peacock  v.  Monk,  that  a  feme  covert,  acting  with  respect  to 
separate  property,  is  competent  to  act  in  all  respects  as  a  feme  sole,  is 
said  by  Lord  Thurlow,  in  Hulme  v.  Tenant,  to  be  the  proper  rule,  and 
necessary  to  support  the  decisions  on  this  subject. 

Thus,  it  has  been  established,  ever  since  the  case  of  Fettiplace  v. 
Gorges,  1  Ves.  jun.  46 ;  8.  C,  *3  Bro.  C.  C.  8,  that  personal  r*4gq-| 
property  settled  upon  a  feme  covert  for  her  separate  use,  is  to 
be  enjoyed  with  all  its  incidents ;  and  that,  as  the  jus  disponendi  is  one 
of  them,  she  may,  although  there  is  no  express  power  of  disposition 
given  to  her,  dispose  of  it,  either  by  acts  inter  vivos,  or  by  will  {Rich 
v.  Gockell,  9  Ves.  369  ;  Wagstaff  v.  Smith,  9  Ves.  520  ;  Thackwell  v. 
Gardiner,  5  De  Gr.  &  Sm.  58  ;  Hodgson  v.  Hodgson,  2  Kee.  T04  ;  Hum- 
phrey v.  Richards,  2  Jur.  N.  S.  432)  ;  and  the  power  of  a  married 
woman  to  dispose  of  personal  property  settled  to  her  separate  use  ex- 
tends to  interests  in  reversion,  as  well  as  those  in  possession :  Sturgis 
v.  Corp,  13  Ves.  190. 

Where  a  married  woman  making  a  will  has  property  settled  to  her 
separate  use  to  satisfy  the  words  of  her  will,  it  will  not  be  held  to  be 
made  in  execution  of  a  special  power  to  which  she  does  not  refer : 
Evans  v.  Evans,  23  Beav.  1.  Secus,  where  the  will  of  a  married 
woman  having  a  general  power  would,  if  not  held  to  be  in  execution  of 
it,  be  inoperative :  Shelford  v.  Ackland,  ib.  10. 

As  to  real  estate,  it  has  always  been  considered  to  be  clear  that  when 
it  was  settled  to  the  separate  use  of  a  feme  covert,  she  had  the  same 
power  over  her  life  interest  therein  as  she  would  have  as  a  feme  sole, 
and  a  contract  to  sell  or  mortgage  her  interest  has  been  always  specifi- 
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cally  enforced  against  her :  Stead  v.  Nelson,  2  Beav.  245  ;  Wainright  v. 
Jffardisty,  2  Beav.  363 ;  Willcocks  v.  Hannyngton,  5  Ir.  Ch.  Rep.  33 ; 
Blatchford  v.  Wooley,  2  Drew.  &  Sm.  204  ;  32  L.  J.  (Ch.)  534.  In  Ma- 
jor v.  Lansley,  2  Russ.  &  My.  35*7,  where  a  married  woman,  being  en- 
titled for  life  to  her  separate  use,  to  a  reversionary  interest  in  an  an- 
nuity charged  on  real  estate,  joined  with  her  husband  in  assigning  it, 
Sir  John  Leach,  M.  R.,  although  she  had  levied  no  fine,  held  her  bound, 
after  the  death  of  her  husband,  by  the  assignment.  So,  in  Neivcomen 
v.  Hassard,  4  Ir.  Ch.  Rep.  268,  where  a  married  woman  and  her  hus- 
band assigned  a  rent-charge  to  which  she  was  entitled  to  her  separate 
use  for  life,  it  was  held  by  the  Master  of  the  Rolls  of  Ireland  that  the 
deed  did  not  require  acknowledgment  under  the  statute  for  the  aboli- 
tion of  fines  and  recoveries. 

It  was,  however,  held  by  many  judges  that  a  feme  covert  could  not  by 
will  dispose  of  real  estate  settled  to  her  separate  use,  without  an  ex- 
press power  of  appointment,  or  by  act  inter  vivos  otherwise  than  by 
fine  or  recovery,  or  since  the  Fines  and  Recoveries  Act  by  deed  duly 
executed  in  conformity  with  its  provisions,  so  as  to  disinherit  or  bind 
her  heir :  Churchill  v.  Dibben,  2  Kenyon's  Rep.,  pt.  ii.  98,  84 ;  Anon. 
cited  in  Peacock  v.  Monk,  2  Ves.  380  ;  Newcomen  v.  Hassard,  4  Ir.  Ch. 

T*490l  K'ep'  268'  2l73'  274 '  Harris  v-  *Motti  14  Beav-  169  !  Lechmere 
L         J  v.  Brotheridge,  32  Beav.  353. 

The  result,  however,  of  the  recent  authorities,  establishes  as  a  general 
proposition  that  a  married  woman  having  real  property  settled  to  her 
separate  use  iii  fee,  and  not  restrained  from  alienation,  has  as  incident 
to  her  separate  estate,  and  without  any  express  power,  a  complete  right 
of  alienation  by  instrument  inter  vivos  (not  acknowledged  under  the 
Fines  and  Recoveries  Act)  or  by  will.  This  is  expressly  decided  bj  Lord 
Chancellor  Westbury  in  the  leading  case  of  Taylor  v.  Meads,  34  L.  J. 
(N.  S.)  Ch.  203.  There  a  testator  by  his  will  (made  since  1  Will.  4 
and  1  Vict.  c.  26),  gave  real  estate  to  trustees  upon  trust  for  E.  M.,  a 
married  woman,  her  heirs  and  assigns,  and  to  be  conveyed  by  her  to 
such  person  as  she,  notwithstanding  her  coverture,  should  direct  or  ap- 
point by  any  instrument  in  writing  to  be  by  her  signed,  sealed,  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  and  in  default  for  E.  M.,  her  heirs  and  assigns,  for  her  sepa- 
rate use.  E.  M.  devised  the  estate  to  her  husband  by  a  will,  duly  exe- 
cuted in  conformity  with  the  Wills  Act,  but  not  sealed.  It  was  held  by 
Lord  Chancellor  Westbury,  reversing  the  decision  of  Sir  John  Romilly, 
M.  R.,  upon  this  point,  that  the  power  was  not  well  executed.  But  his 
Lordship  also  held  that  the  equitable  fee  to  which,  on  default  of  ap- 
pointment, she  was  entitled  to  her  separate  use,  was  well  devised  by 
her  will.  "  With  regard  to  the  question,"  said  his  Lordship,  "  upon 
which  there  has  been  no  decision  in  the  Court  below,  namely,  whether 
in  a  case  where  real  estates  are  conveyed  or  devised  to  trustees  in  fee, 
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upon  trust  for  the  sole  and  separate  use  of  a  married  woman  and  her 
heirs,  she  has  the  same  power  of  disposition  by  deed  or  will  over  the 
equitable  fee,  as  she  would  have  if  she  were  a  feme  sole.  Can  she  con- 
vey the  equitable  fee  without  the  necessity  for  the  instrument  being  ac- 
knowledged in  the  manner  required  by  the  statute  for  the  abolition  of 
fines  and  recoveries  ?  and  can  she  during  coverture,  devise  the  equita- 
ble estate  by  a  will  executed  in  conformity  with  the  statute  ? 

"There  is  no  difficulty  as  to  the  principle.  When  the  Courts  of 
Equity  established  the  doctrine  of  the  separate  use  of  a  married  woman, 
and  applied  it  to  both  real  and  personal  estate,  it  became  necessary  to 
give  the  married  woman,  with  respect  to  such  separate  property,  an  in- 
dependent personal  status,  and  to  make  her  in  equity  a  feme  sole.  It 
is  of  the  essence  of  the  separate  use,  that  the  married  woman  shall  be 
independent  of,  and  free  from  the  control  and  interference  of  her  hus- 
band. With  respect  to  separate  property,  the  feme  covert  is,  by  the 
form  of  trust,  released  *and  freed  from  the  fetters  and  disability  r^  *  qi  -i 
of  coverture,  and  invested  with  the  rights  and  powers  of  a  per- 
son who  is  sui  juris.  To  every  estate  and  interest  held  by  a  person 
who  is  sui  juris,  the  common  law  attaches  a  right  of  alienation,  and  ac- 
cordingly the  right  of  a  feme  covert  to  dispose  of  her  separate  estate 
was  recognized  and  admitted  from  the  beginning  until  Lord  Thurlow 
devised  the  clause  against  anticipation  (see  Parkes  v.  WJiite,  11  Yes. 
209,  221).  But  it  would  be  contrary  to  the  whole  principle  of  the  doc- 
trine of  separate  use,  to  require  the  consent  or  the  concurrence  of  the 
husband  in  the  act  or  instrument  by  which  the  wife's  separate  estate  is 
dealt  with  or  disposed  of.  That  would  be  to  make  her  subject  to  his 
control  and  interference.  The  whole  matter  lies  between  a  married 
woman  and  her  trustees  :  and  the  true  theory  of  her  alienation  is,  that 
any  instrument,  be  it  deed  or  writing,  when  signed  by  her,  operates  as 
a  direction  to  the  trustees  to  convey  or  hold  the  estate  according  to 
the  new  trust  which  is  created  by  such  direction.  This  is  sufficient  to 
convey  the  feme  covert's  equitable  interest.  When  the  trust  thus 
created  is  clothed  by  the  trustees  with  the  legal  estate,  the  alienation  is 
complete  both  at  law  and  in  equity. 

"  With  regard  to  the  ordinary  equitable  estate  belonging  to  a  feme 
covert — for  example,  where  lands  are  given  to  trustees  in  fee  upon  trust 
for  a  married  woman  and  her  heirs,  or  for  a  single  woman  in  fee,  who 
afterwards  marries, — equity  follows  the  law,  and,  preserving  the  analogy 
between  legal  and  equitable  estates,  requires  that  the  equitable  estate  of 
the  married  woman  shall  be  dealt  with  inter  vivos  in  the  same  manner 
as  a  legal  estate  ;  and  in  like  manner  an  estate  of  this  nature  cannot  be 
devised  by  a  feme  covert,  for  the  incapacity  to  make  a  will  of  land  by 
the  14th  section  of  the  statute  of  Hen.  8,  in  this  respect,  is  not  removed 
by  1  Vic.  c.  26  ;  but  the  interest  created  by  the  separate  use  is  the  crea- 
ture of  a  court  of  equity,  to  which  there  is  nothing  correspondent  at  law, 
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• 

and  which  would  be  deprived  of  its  character  if  it  were  made  subject 
a  form  of  alienation  that  proceeds  upon  the  basis  of  the  existence  of 
control  and  interest  in  the  husband,  and  personal  disability  in  the  wife. 
The  violence  thus  done  by  courts  of  equity  to  the  principles  and  policy 
of  the  common  law  as  to  the  status  of  the  wife  during  coverture  is 
very  remarkable,  but  the  doctrine  is  established,  and  must  be  consist- 
ently followed  to  its  legitimate  consequences. 

"It  is  right  to  advert  in  a  few  words  to  the  statute  law  and  to  the 
decided  cases.  By  the  14th  sect,  of  the  Statute  of  Wills,  34  &  35  Hen. 
8,  c.  5,  it  was  enacted  that  wills  or  testaments,  made  of  any  manor 
lands,  tenements,  or  other  hereditaments,  by  any  *woman 
L  J  covert,  should  not  be  taken  to  be  good  or  effectual  in  law.  This 
enactment,  no  doubt,  referred  to  lands  vested  in  a  feme  covert  in  fee 
simple,  and  of  which  her  husband  was  seised  jure  uxoris.  Courts  of 
equity  appear  to  have  considered  it  as  not  applicable  to  separate  estate, 
which  was  unknown  at  the  time  of  the  passing  of  the  statute.  Between 
that  time  and  the  act  of  1  Vict.  c.  26,  the  doctrine  of  the  separate  use 
was  fully  established,  and  the  feme  covert,  when  not  restrained  from 
alienation,  was  considered  in  equity  entitled  to  the  same  rights  of 
alienation  over  her  separate  property  as  were  possessed  by  persons  sui 
juris.  Then  followed  the  present  Wills  Act,  the  1  Vict.  c.  26,  by  which 
it  is  enacted  that  no  will  made  by  a  married  woman  shall  be  valid,  ex- 
cept such  a  will  as  might  have  been  made  by  a  married  woman  before 
the  passing  of  this  act.  This  brings  us  to  the  decided  cases,  in  which 
there  is  some  inconsistency,  but  they  preponderate  greatly  in  favour  of 
the  proposition  that  a  feme  covert,  when  not  restrained  from  alienation, 
has  in  equity  the  same  jus  disponendi  over  her  separate  estate  by  deed 
or  will  as  she  would  have  if  free  from  the  disability  of  coverture.  In 
addition  to  Peacock  v.  Monk  (2  Ves.  190),  and  the  well-known  decision 
of  Lord  Thurlow,  it  is  sufficient  to  refer  to  Tullett  v.  Armstrong  (1 
Beav.  1,  4  My.  &  Cr.  311)  and  Baggett  v.  Meux  (1,  Ph.  627),  the  judg- 
ment of  Lord  Justice  Turner  in  Atchison  v.  Le  Mann  (33  L.  T.  302)  ; 
and  finally  to  the  recent  case  of  Adams  v.  Gamble  (12  Ir.  Ch.  Rep. 
102),  where  the  point  was  expressly  determined.  From  the  earlier  de- 
cisions Lord  St.  Leonards,  in  his  book  on  Powers,  derived  the  same 
conclusions,  which  he  states  in  these  words  :  '  When  a  married  woman 
has  property  settled  to  her  separate  use,  without  any  restraint  on 
alienation,  she  is  deemed  a  feme  sole,  and  may  dispose  of  it  accord- 
ingly.' I  must  hold  therefore,  that  a  feme  covert,  not  restrained  from 
alienation,  has  as  incident  to  her  separate  estate,  and  without  any  ex- 
press power,  a  complete  right  of  alienation  by  instrument  inter  vivos 
or  will." 

In  Hall  v.  Waterhouse,  5  Giff.  64,  13  W.  R.  (V.  C.  S.)  666,  11  Jur. 
N.  S.  361,  Sir  John  Stuart,  V.  C,  decided  that  a  married  woman  to 
whom  the  legal  fee  of  real  estate  had  been  devised  to  her  separate  use, 
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without  the  intervention  of  trustees,  might  dispose  of  the  equitable  fee 
by  her  will  during  coverture  in  the  same  way  as  if  she  were  a  feme  sole. 
See  also  Pride  v.  Bubb,  7  L.  R.  Ch.  App.  64. 

Of  course,  where  real  property  is  given  absolutely  to   a  married 
woman,  but  the  gift  thereof  to  her  separate  use  extends  merely  to  her 
life  interest,  and  not  to  the  corpus  of  the  estate,  a  devise  by  her  of  such 
real  property  will  be  *invalid :    Troutbeck  v.  Boughey,  2  L.  R. 
Eq.  534.  [*493J 

It  may  be  here  mentioned  that  where  by  an  instrument  executed  be- 
fore the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74),  real  property 
is  settled  to  the  use  of  a  married  woman  for  life,  for  her  separate  use, 
with  remainder  over  in  tail,  she  is,  under  the  24th  section  of  the  act, 
the  sole  protector  of  the  settlement,  and  her  husband's  consent  is  not 
requisite  under  the  34th  section,  to  enable  the  tenant  in  tail  to  make  an 
absolute  disposition  of  the  property:  Keer  v.  Brown,  Johns.  138. 

Upon  the  principle  that  a  married  woman  can  dispose  of  her  separate 
property,  she  will  render  it  liable  by  concurring  with  her  trustees  in  a 
breach  of  trust  ( Crosby  v.  Church,  3  Beav.  485  ;  Brewer  v.  Swirles,  2 
Sm.  &  G.  219  ;  Ranchett  v.  Briscoe,  22  Beav.  496  ;  Mant  v.  Leith,  15 
Beav.  524),  unless  she  is  restrained  from  anticipation  :  Davies  v.  Hodg- 
son, 25  Beav.  186. 

So  likewise  it  has  been  decided  that  a  wife's  property  settled  to  her 
separate  use.  is  applicable  to  make  good  a  loss  occasioned  by  her  own 
breach  of  trust,  in  making  away  with  other  property  under  the  trust : 
Clive  v.  Carew,  1  J.  &  H.  199  ;  and  the  arrears  of  income  under  the 
same  trust,  though  settled  to  her  separate  use  without  power  of  antici- 
pation, are  also  liable  (Pemberton  v.  M'Gill,  1  Drew.  &  Sm.  266)  ;  but 
the  future  income  of  property  so  settled  is  not  so  liable  during  her 
coverture.  See  Clive  v.  Carew,  1  J.  &  H.  199;  Pemberton  v.  M'Gill, 
1  Drew.  &  Sm.  266;  Jackson  v.  Hobhouse,  2  Mer.  488;  and  see  the 
note  to  Brice  v.  Stokes,  Vol.  2,  as  to  effect  of  acquiescence  in  a  breach 
of  trust ;  and  see  Mara  v.  Manning,  post,  511,  as  to  the  liability  of  her 
contingent  interests. 

Lord  Thurlow,  in  Hulme  v.  Tenant,  following  the  opinion  that  at 
one  time  was  prevalent,  thought  that  trustees  were  essentially  necessary 
to  the  existence  of  separate  property.  It  has,  however,  been  long  since 
established,  that,  if  real  or  personal  estate  be  given  to  or  settled  upon  a 
married  woman  for  her  separate  use,  without  the  interposition  of  trus- 
tees, still,  in  equity,  the  intention  will  be  effectuated,  and  the  wife's  in- 
terest protected  by  the  conversion  of  her  husband  into  a  trustee  for  her 
(Bennett  v.  Davis,  2  P.  Wms.  316  ;  Parker  v.  Brooke,  9  Yes.  583  ;  Rich 
v.  Cockle,  9  Ves.  375 ;  Rollfe  v.  Budder,  Bumb.  187 ;  Prichard  v. 
Ames,  1  T.  &  R.  222 ;  Newlands  v.  Paynter,  10  Sim.  377 ;  4  My.  &  C. 
408  ;  Archer  v.  Rorke,  7  Ir.  Eq.  Rep.  478  ;  Gardner  v.  Gardner,  1  Giff. 
126)  ;  and  where  there  are  trustees  (notwithstanding  the  decision  of  Lord 
vol.  I. — 44 
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Rosslyn,  in  Whistler  v.  Newman,  4  Ves.  129;  and  Mores  v.  Huish,  5 
Ves.  692),  it  is  now  clear,  that  a  married  woman  can  bind  her  separate 
property,  without  their  *assent,  unless  it  is  rendered  necessary 
L  J  by  the  instrument  giving  her  that  property.  See  Essex  v. 
Atkins,  14  Ves.  542,  where  the  grant  of  an  annuity  by  a  married  woman 
out  of  her  personal  property  settled  to  her  separate  use  was  established, 
without  the  assent  of  the  trustees.  See  also,  Grigby  v.  Cox,  1  Ves. 
518;  Pybus  v.  Smith,  1  Ves  jun.  193;  and  Parkes  v.  White,  11  Ves. 
223.  The  cases  of  Whistler  v.  Newman,  and  Mores  v.  Huish  may, 
therefore,  be  considered  as  overruled.  Indeed,  it  has  been  held  that, 
where  a  trustee  has  received  notice  of  a  charge  made  by  a  married  wo- 
man on  her  separate  property,  in  bis  hands,  he  will  be  held  personally 
liable  for  payments  subsequently  made  to  her :  Hodgson  v.  Hodgson,  2 
Kee.  104. 

A  married  woman  may  give  to  her  husband  the  same  interest  in  her 
separate  property,  as  she  can  to  any  other  person  (Essex  v.  Atkins,  14 
Ves.  542 ;  Grigby  v.  Cox,  1  Ves.  518  ;  Gardner  v.  Gardner,  1  Giff. 
126);  but  where  it  consists  of  a  fund  in  court,  it  will  not  be  paid  to  her 
husband,  unless  her  consent  is  taken  in  court :  Milnes  v.  Busk,  2  Ves. 
jun.  488,  500  ;   Wordsworth  v.  Dayrell,  4  W.  R.  689. 

A  husband  may  also  give  property  to  trustees,  or  make  himself  a 
trustee  for  the  separate  use  of  his  wife.  But  in  order  to  constitute  a 
gift  between  husband  and  wife  there  must  be  a  clear  irrevocable  gift  to 
a  trustee  for  the  wife,  or  some  clear  and  distinct  act  of  the  husband, 
by  which  he  divested  himself  of  his  property,  and  engaged  to  hold  it  as 
a  trustee  for  the  separate  use  of  his  wife.  See  Mews  v.  Mews,  15  Beav. 
529  ;  there  a  farmer's  wife,  with  his  knowledge  and  sanction,  deposited 
the  produce  of  the  surplus  butter,  eggs  and  poultry,  with  a  firm  in  her 
own  name,  and  he  called  it  "  her  money."  On  his  death-bed  he  gave 
his  executor  directions  to  remove  the  money,  and  do  the  best  he  could 
with  it  for  his  wife.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the 
evidence  was  not  sufficient  to  establish  a  gift  between  them,  and  .that 
the  husband  had  neither  made  himself  nor  the  firm  trustees  for  his  wife. 
See  also  Barrack  v.  M'Culloch,  3  K.  &  J.  110;  Grant  v.  Grant,  34 
Beav.  623  ;  13  W.  R.  (M.  R.)  1057. 

Although  a  parol  agreement  before  marriage  that  particular  chattels 
of  the  wife  shall  be  possessed  by  her  for  her  separate  use,  is  not  binding 
upon  the  husband  ;  yet,  if  the  agreement  be  acted  upon  by  the  chattels 
being  placed  under  dominion  of  the  trustees  and  treated  as  separate 
property,  the  agreement  may  be  made  effectual :  Simmons  v  Simmons, 
6  Hare,  352. 

As  to  a  married  woman's  power  of  disposition,  where  she  takes  only 

a  partial  interest,  to  her  separate  use,  with  a  power  of  appointing  the 

capital.'] — When  *a  wife  takes  an  express  estate  for  life  in  a 

<-         J  fund  for  her  separate  use,  with  power  to  appoint  the  principal 
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after  her  death,  in  such  instances  the  wife  can  only  dispose  of  the  capi- 
tal by  an  execution  of  her  power,  which  may  be  immediate,  if  the  power 
authorize  a  deed ;  but  if  it  require  the  appointment  to  be  made  by  will 
only,  the  disposition  cannot  take  effect  till  after  the  appointor's  death, 
and  the  wife  is  precluded  from  making  '  an  immediate '  disposal  of  the 
fund  :  2  Bright,  H.  &  W.  235,  and  see  Bradly  v.  Westcott,  13  Ves.  445, 
451 ;  O'Keate  v.  Galthorpe,  8  Ves.  Ill  cited  ;  Reid  v.  Shergold,  10  Ves. 
370,  380  ;  Anderson  v.  Dawson,  15  Ves.  532 ;  Sockett  v.  Wray,  4  Bro. 
C.  C.  483.  And  the  better  opinion  seems  to  be  that  the  execution  of 
the  power  is  requisite  during  coverture,  although  the  ultimate  limita- 
tion may  be  to  the  wife,  her  executors,  administrators  and  assigns :  2 
Bright,  H.  &  W.  235,  and.  see  Heatley  v.  Thomas,  15  Ves.  597  ;  Sockett 
v.  Wray,  4  Bro.  483 ;  Richards  v.  Chambers,  10  Ves.  118 ;  Lee  v. 
Muggeridge,  1  V.  &  B.  118 ;  Nixon  v.  Nixon,  2  J.  &  L.  416. 

But  where  real  property  was  given  to  trustees  upon  trust  for  a 
married  woman,  her  heirs  and  assigns,  with  a  special  power  of  appoint- 
ment to  her,  and  an  ultimate  limitation  to  her  separate  use  in  fee,  it 
was  held,  that  the  special  power  of  appointment  did  not  derogate  from 
the  right  of  disposition  incident  to  ownership,  and  that  she  might  con- 
sequently dispose  of  the  property  by  will.  Taylor  v.  Meads,  34  L.  J. 
(N.  S.)  Ch.  203. 

Although  a  man  having  a  general  power  of  appointment  over  prop- 
erty, which  in  default  of  appointment  goes  to  others,  by  exercising  his 
appointment,  renders  the  appointed  property  assets  for  payment  of  his 
debts  (Jenney  v.  Andrews,  6  Madcl.  264  ;  and  see  note  to  Silk  v.  Prime, 
vol.  ii.,  post),  as  a  general  rule,  if  a  married  woman  exercises  such  a 
power,  although  having  a  life  estate  to  her  separate  use,  the  appointed 
property  will  not  be  applicable  to  the  payment  of  debts  which  she  may 
have  contracted  as  a  feme  sole :  Vaughan  v.  Vand'  rstegen,  2  Drew. 
165;  Hobday  v.  Peters,  28  Beav.  354,  356;  Blatchford  v.  Woolley,  2 
Drew.  &  Sm.  204 ;  Shattock  v.  Shattock,  2  L.  R.  Eq.  182  ;  35  Beav. 
489. 

But  if  there  is  any  fraud  on  the  part  of  the  married  woman,  if  she 
has  misled  persons  with  whom  she  has  had  dealings,  as  for  instance  by 
holding  herself  out  to  be  an  unmarried  woman,  that  will  alter  the 
nature,  of  the  transaction  and  make  the  property  liable  (  Vaughan  v. 
Vanderstegen,  2  Drew.  363).  But  this  principle  was  held  not  to  be 
applicable  to  a  case  where  a  married  woman  professed  to  mortgage 
property  to  an  extent  beyond  that  which  she  had  the  power  of  doing, 
the  mortgagee  being  cognizant  of  all  the  facts.  Hobday  v.  Peters,  28 
Beav.  354. 

*Where,  however,  the  limitation  though  in  the  form  of  a 
power  gives  the  wife  the  absolute  interest,  she  may  dispose  of  L         -I 
the  fund  without  exercising  the  special  power.   2  Bright,  H.  &  W.  242. 

Liability  of  wife's  separate  estate  to  her  debts  and  general  contracts 
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not  referring  to  it.'] — In  the  cases  before  mentioned,  the  married  woman 
had  acted  with  respect  to  her  separate  property,  and  thus  shown  her  in- 
tention to  deal  with  it. 

The  point  decided  by  Eulme  v.  Tenant  goes  much  farther  than  that, 
and  shows  that  her  separate  property  will  be  bound  by  general  engage- 
ments in  writing  which  do  not  refer  to,  or  make  mention  of  it.  It  has 
accordingly  been  frequently  held,  that  the  separate  estate  of  a  feme 
covert  is  rendered  liable  to  pay  her  bond  (Lillia  v.  Airey,  1  Ves.  jun. 
277  ;  Norton  v.  Turvil,  2  P.  Wms.  144;  Peacock  v.  Monk,  2  Ves.  193)  ; 
although  it  be  given  to  her  husband,  or  although  she  have  joined  in  it 
with  him,  as  in  Eulme  v.  Tenant ;  La  Touche  v.  La  Touche,  3  H.  &  C. 
576  ;  or  with  a  stranger:  Heatley  v.  Thomas,  16  Ves.  596;  Standford 
v.  Marshall,  2  Atk.  68.  The  same  has  been  held  as  to  a  bill  of  exchange 
accepted  {Stuart  v.  Lord  Kirkwall,  3  Madd.  387  ;  and  Owen  v.  Soman, 
4  H.  L.  Cas.  997  ;)  or  endorsed  M1  Henry  v.  Davies,  6  L.  R.  Eq.  462  ;  10 
L.  R.  Eq.  88)  by  a  feme  covert,  and  as  to  a  promissory  note  given  by  a 
feme  covert  in  Bullpin  v.  Clarke,  17  Ves.  365  ;  Field  v.  Sowle,  4  Russ. 
112;  and  the  separate  estate  of  a  feme  covert  has  been  held  to  be 
bound  by  an  agreement  entered  into  by  her  without  the  knowledge  of 
her  husband,  to  pay  an  additional  rent  for  a  house :  Master  v.  Fuller, 
4  Bro.  C.  C.  19,  1  Ves.  jun.  513.  So  on  an  agreement  to  take  a  house 
for  a  term  of  years,  payment  of  the  past  rents  was  enforced  as  a  charge 
upon  her  separate  estate.  Gaston  v.  Frankum,  De  G.  &  Sm.  561  ;  16 
Jur.  507.  And  in  Murray  v.  Barlee,  3  My.  &  K.  210,  it  was  held,  by 
Lord  Brougham,  overruling  the  decision  of  Sir  L.  Shadwell,  V.  C, 
that  the  separate  property  of  a  feme  covert  was  liable  to  the  payment 
of  the  costs  of  solicitors,  whom  she  had  by  various  letters  instructed 
to  act  on  her  behalf  with  respect  to  it,  promising  or  giving  them  to 
understand  that  she  would  pay  the  costs  and  charges  to  become  due  to 
them,  for  business  done  for  her,  although  she  did  not  refer  to  her  sepa- 
rate property,  or  expressly  promise  to  pay  such  costs  and  charges  out 
of  it.  "  The  present,"  observes  his  Lordship,  "  is  by  no  means  a  case 
of  mere  general  charge.  If  it  were,  I  have  no  doubt  that  the  claim 
would  well  lie,  but  these  are  written  promises.  I  hold  a  retainer  in 
writing  to  imply  a  promise  to  pay  whatever  shall  be  reasonably  and 
lawfully   demanded  by   the   solicitor  or   attorney   acting    under  that 

.,  retainer.     *So,  if  there  be  no  formal  retainer,  but  only  a  writ- 
T*4971 
L         J  ten  acknowledgment  or  adoption  of  the  professional  conduct, 

or  instructions  in  writing  to  proceed  further,  the  party  who  gives  such 

written  instructions,  in  effect  promises  to  pay  whatever  may  lawfully 

become  due  to  one  acting  in  obedience  to  them  ;  that  is,  to  pay  the 

costs  which  shall  be  taxed." 

In  the  case  of  Barlee  v.  Barlee,  1  S.  &  S.  TOO,  it  was  held  that  the 

separate  property  of  a  married  woman,  in  the  hands  of  the  Court,  was 

liable  to  the  costs  of  a  suit  instituted  by  her  touching  that  property. 
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Where,  however,  a  married  woman  whose  husband  was  insane,  in- 
structed a  solicitor  to  act  for  her  and  her  infant  children,  appearing  by 
their  next  friend,  in  a  suit  to  which  she  was  not  a  party,  and  which  did 
not  relate  to  her  separate  estate,  it  was  held  by  Sir  John  Romilly,  M. 
R.,  that  her  separate  estate  was  not  liable  for  the  costs.  "  There  has 
been,"  said  his  Honor,  "  a  misconception  of  the  rights  and  obligations 
attaching  to  the  separate  estate  of  a  married  woman.  In  Murray  v. 
Barlee,  3  My.  &  K.  209,  a  married  woman,  in  respect  of  her  separate 
estate,  employed  a  solicitor  to  conduct  the  proceedings,  and  it  was  held 
that  her  separate  estate  was  made  liable.  That  is  no  authority  for 
creating  a  liability  for  costs  in  this  case.  Here,  a  married  woman, 
whose  husband,  by  reason  of  mental  incapacity,  was  unable  to  take 
any  steps,  goes  to  a  solicitor  and  directs  him  to  take  proceedings  for 
her  children.  It  is  a  separate  and  distinct  matter.  She  was  not  a  party 
to  the  cause,  and  the  litigation  had  no  relation  to  her  or  her  separate 
estate  ;  it  was  instituted  merely  to  ascertain  the  rights  of  her  children. 
From  the  situation  of  her  husband,  she  was  the  person  who  naturally 
communicated  with  the  solicitor,  and  in  one  sense  employed  him,  but 
he  knew  that  he  was  employed  to  protect  the  interests  of  the  children, 
and  that  the  next  friend  was  liable  to  him ;  but  neither  the  mother  of 
the  children,  nor  her  separate  estate,  was  liable  for  costs  incurred  in 
this  matter  which  did  not  concern  her."     Be  Pugh,  IT  Beav.  336. 

When  a  solicitor  has  been  employed  on  behalf  of  a  husband  and 
wife  in  respect  of  the  wife's  separate  estate,  in  the  absence  of  a  special 
contract,  the  husband  is  liable  to  the  solicitor  :  Wright  v.  Chard,  4 
Drew.  T02,  703. 

An  application  by  a  married  woman  to  tax  a  solicitor's  bill,  for  busi- 
ness in  respect  to  her  separate  estate,  must  be  made  by  her  by  next 
friend  :  In  re  Waugh,  15  Beav.  508.  Pending  a  reference  for  the  taxation 
of  a  solicitor's  bill  against  a  married  woman, the  solicitor  cannot  maintain 
a  suit  to  enforce  a  lien  for  his  bill  of  costs  on  her  separate  estate  : 
Waugh  v.  Waddell,  16  Beav.  521. 

In  many  cases  it  has  been  erroneously  *held,  that  the  gen-  r*j.qQ-| 
eral  engagements  of  a  married  woman,  in  writing,  operate  and 
are  valid  only  as  appointments  made  with  reference  to  the  separate  es- 
tate, and  not  as  mere  contracts  ;  and  consequently,  as  a  mere  verbal 
contract  cannot  operate  as  an  appointment,  that  the  separate  estate  of 
a  feme  covert  is  not  bound  by  her  general  engagements  unless  they  are 
in  writing.  See  Clerk  v.  Miller^  2  Atk.  319  ;  Dowling  v.  Maguire,  LI. 
&  G.  Rep.  t.  Plunkett,  19  ;  Bolton  v.  Williams,  2  Ves.  jun.  142  ;  Great- 
ley  v.  Noble,  3  Madd.  94  ;  Stuart  v.  Kirkwall,  3  Madd.  389  ;  Aguilar 
v.  Aguilar,  5  Madd.  418  ;  Chester  v.  Piatt,  1  V.  &  B.  334 ;  Murray  v. 
Barlee,  4  Sim.  82,  per  Sir  L.  Shadwell,  V.  0.  The  more  recent  cases, 
however,  upon  the  authority  of  the  principal  case,  decide  that,  a  feme 
covert  can,  as  to  her  separate  estate,  enter  into  contracts  in  the  same 
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manner  as  a  ferae  sole,  and  that  her  contracts  or  engagements,  upon 
this  principle,  are  equally  binding  whether  they  are  written  or  merely 
verbal,  and  that  it  is  therefore  unnecessary,  as  well  as  incorrect  in  prin- 
ciple, to  speak  of  her  written  engagements  as  operating  merely  as  ap- 
pointments. See  Murray  v.  Barlee,  3  My.  &  K.  223  ;  Owens  v.  Dick- 
enson, 1  Cr.  &  Ph.  53  ;  Master  v.  Fuller,  4  Bro.  C.  C.  19.  Sed  vide 
Shattock  v.  Shattock,  2  L.  R.  Eq.  182.  This  doctrine  has  been  most 
ably  supported  in  Lord  Brougham's  elaborate  judgment  in  Murray  v. 
Barlee,  3  My.  &  K.  223.  "  In  all  these  cases,"  says  his  Lordship,  "I 
take  the  foundation  of  the  doctrine  to  be  this :  the  wife  has  a  separate 
estate,  subject  to  her  own  control,  and  exempt  from  all  other  interfer- 
ence or  authority.  If  she  cannot  effect  it,  no  one  can  ;  and  the  very 
object  of  the  settlement  which  vests  it  in  her  exclusively,  is  to  enable 
her  to  deal  with  it  as  if  she  were  discovert.  The  power  to  affect  it 
being  unquestionable,  the  only  doubt  that  can  arise  is,  whether  or  not 
she  has  validly  encumbered  it.  At  first,  the  Court  seems  to  have  sup- 
posed that  nothing  could  touch  it  but  some  real  charge,  as  a  mortgage, 
or  an  instrument  amounting  to  an  execution  of  a  power,  where  that 
view  was  supported  by  the  nature  of  the  settlement.  But  afterwards 
her  intention  was  more  regarded,  and  the  Court  only  required  to  be 
satisfied  that  she  intended  to  deal  with  her  separate  property.  When 
she  appeared  to  have  done  so,  the  Court  held  her  to  have  charged  it, 
and  made  the  trustees  answer  the  demand  thus  created  against  it.  A 
good  deal  of  the  nicety  that  attends  the  doctrine  of  powers  thus  came 
to  be  imported  into  this  consideration  of  the  subject.  If  the  wife  did 
any  act  directly  charging  the  separate  estate,  no  doubt  could  exist ; 
just  as  an  instrument  expressing  to  be  in  execution  of  a  power,  was 
r*<iQcn  always)  of  course,  considered  as  made  in  *execution  of  it.  But 
so,  if  by  any  reference  to  the  estate,  it  could  be  gathered  that 
such  was  her  intent,  the  same  conclusion  followed.  Thus,  if  she  only 
executed  a  bond,  or  made  a  note,  or  accepted  a  bill,  because  those  acts 
would  have  been  nugatory  if  done  by  a  feme  covert,  without  any  refer- 
ence to  her  separate  estate,  it  was  held,  in  the  cases  I  have  above  cited, 
that  she  must  be  intended  to  have  designed  a  charge  on  that  estate, 
since  in  no  other  way  could  the  instrument  thus  made  by  her  have  any 
validity  or  operation  ;  in  the  same  manner  as  an  instrument,  which  can 
mean  nothing  if  it  means  not  to  execute  a  power,  has  been  held  to  be 
made  in  execution  of  that  power,  though  no  direct  reference  is  made  to 
the  power.  Such  is  the  principle.  But  doubts  have  been,  in  one  or 
two  instances,  expressed  as  to  the  effect  of  any  dealing,  whereby  a  gen- 
eral engagement  only  is  raised ;  that  is,  where  she  becomes  indebted 
without  executing- any  written  instrument  at  all.  This  point  was  dis- 
cussed in  Greatley  v.  Noble,  3  Madd.  19  ;  and  the  Master  of  the  Rolls 
(Sir  John  Leach)  appears,  in  the  subsequent  case  of  Stuart  v.  Kirk- 
wall, 3  Madd.  38t,  to  have  been  of  opinion  that  the  wife's  separate  es- 
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tate  was  not  liable  without  a  charge,  and  to  have  supposed  that  he  had 
before  stated  that  opinion  in  Greatley  v.  Noble,  though  he  by  no  means 
expressed  himself  so  strongly  in  disposing  of  that  case,  and  distinctly 
abstained  from  decidingtthe  point.  I  own  I  can  perceive  no  reason  for 
drawing  any  such  distinction.  If,  in  respect  of  her  separate  estate,  the 
wife  is  in  equity  taken  as  a  fe«ne  sole,  and  can  charge  it  by  instruments 
absolutely  void  at  law,  can  there  be  any  reason  for  holding  that  her 
liability,  or,  more  properly,  her  power  of  affecting  the  separate  estate, 
shall  only  be  exercised  by  a  written  instrument  ?  Are  we  entitled  to 
invent  a  rule,  to  add  a  new  chapter  to  the  Statute  of  Frauds,  and  to 
require  writing,  where  that  act  requires  none  ?  Is  there  any  equity, 
reaching  written  dealings  with  the  property,  which  extends  not  also  to 
dealing  in  other  ways,  as  by  sale  and  delivery  of  goods  ?  Shall  neces- 
sary supplies  for  her  maintenance  not  touch  the  estate,  and  yet  money 
furnished  to  squander  away  at  play  be  a  charge  on  it,  if  fortified  by  a 
scrap  of  writing  ?  No  such  distinction  can  be  taken  upon  any  con- 
ceivable principle.  But  one  of  the  earlier  cases,  Eenge  v.  Delevall,  1 
Vern.  326,  makes  no  mention  of  such  a  distinction,  for  there,  being 
indebted  generally  is  all  that  is  stated  as  grounding  the  claim  ;  and  in 
Lillia  v.  Airey,  1  Ves.  jun.  277,  the  party  who  had  furnished  necessary 
supplies  to  the  wife,  was  held  entitled  to  recover  to  the  extent  of  her 
separate  maintenance.  She  had,  it  is  true,  given  a  bond,  but  only  for 
60L  ;  *the  Court,  however,  held  the  creditor  entitled  to  a  larger  r^r00-i 
sum,  the  separate  maintenance  exceeding  the  amount  of  the 
bond." 

So  also,  in  Owens  v.  Dickenson,  Cr.  &  Ph.  53,  Lord  Cottenham,  with 
reference  to  a  written  agreement,  observed,  "  that  within  the  authority 
of  cases  which  have  been  decided,  it  would  have  been  operative  upon 
the  feme  covert's  separate  estate,  but  not  by  way  of  the  execution  of  a 
power,  although  that  has  been  an  expression  sometimes  used,  and,  as  I 
apprehend,  very  inaccurately  used,  in  cases  where  the  Court  has  en- 
forced the  contracts  of  married  women  against  their  separate  estate.  It 
cann  t  be  an  execution  of  the  power,  because  it  neither  refers  to  the 
power  nor  to  the  subjeet-matter  of  the  power,  nor,  indeed,  in  many 
of  the  cases  has  there  been  any  power  existing  at  all.  Besides,  as  it 
was  argued  in  Murray  v.  Barlee,  if  a  married  woman  enters  into  sev- 
eral agreements  of  this  sort,  and  all  the  parties  come  to  have  satisfac- 
tion out  of  her  separate  estate,  they  are  paid  pari  passu,  whereas  if  the 
instruments  took  effect  as  appointments  under  a  power,  they  would 
rank  according  to  the  priorities  of  their  dates.  It  is  quite  clear,  there- 
fore, that  there  is  nothing  in  such  a  transaction  which  has  any  resem- 
blance to  the  execution  of  a  power ;  what  it  is,  it  is  not  easy  to  define. 
It  has  sometimes  been  treated  as  a  disposing  of  the  particular  estate  ; 
but  the  contract  is  silent  as  to  the  separate  estate,  for  a  promissory 
note  is   merely  a  contract  to  pay,  not  saying  out  of  what  it    is  to 
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be  paid,  or  by  what  means  it  is  to  be  paid  ;  and  it  is  not  correct,  ac- 
cording to  legal  principles,  to  say  that  a  contract  to  pay  is  to  be  con- 
strued into  a  contract  to  pay  out  of  a  particular  property,  so  as  to  con- 
stitute a  lien  on  that  property.  Equity  lay^  hold  of  the  separate 
property,  but  not  by  virtue  of  anything  expressed  in  the  contract,  and 
it  is  not  very  consistent  with  correct  principles  to  add  to  the  contract 
that  which  the  party  has  not  thought  fit  to  introduce  into  it.  The 
view  taken  of  the  matter  by  Lord  Thurlow,  in  Hulme  v.  Tenant,  is 
more  correct.  According  to  that  view,  the  separate  property  of  a  mar- 
ried woman  being  a  creature  of  equity,  it  follows,  that  if  she  has  a 
power  to  deal  with  it,  she  has  the  other  power  incident  to  property  in 
general — namely,  the  power  of  contracting  debts  to  be  paid  out  of  it ; 
and  inasmuch  as  her  creditors  have  not  the  means  at  law  of  compelling 
payment  of  those  debts,  a  court  of  equity  takes  upon  itself  to  give 
effect  to  them,  not  as  personal  liabilities,  but  by  laying  hold  of  the 
separate  property,  as  the  only  means  by  which  they  can  be  satisfied. 

.  .  I  observe  that  in  Clinton  v.  Willis  (1  Sugd.  Pow.  208,  n.),  Sir 
Thomas  Plumer  suggested  a  doubt  whether  it  was  necessary  they 
^mi  should  be  secured  by  writing  ;  and  it  certainly  seems  *strange 
that  there  should  be  any  difference  between  a  contract  in  writ- 
ing, when  no  statute  requires  it  to  be  in  writing,  and  a  verbal  promise 
to  pay.  It  is  an  artificial  distinction,  not  recognised  in  any  other  case. 
On  that  point,  however,  I  give  no  opinion  at  present.''  See  Yale  v. 
Doderer,  22  New  York,  461. 

In  a  recent  case,  moreover,  a  learned  judge,  whose  exposition  of  the 
law  relating  to  separate  property  deserves  an  attentive  perusal,  ob- 
serves, that  "  it  has  not  yet,  indeed,  been  made  the  subject  of  positive 
decision  that  the  principle  of  Courts  of  equity,  by  which  a  married 
woman  is  constituted  a  feme  sole  as  to  her  separate  property,  embraces 
her  verbal  engagements,  or  cases  of  common  assumpsit ;  and  in  the 
seventh  edition  of  Lord  St.  Leonard's  work  on  '  Powers,'  published  in 
1845  (1  Sugd.  Pow.  206),  his  Lordship  observes  (though  without  refer- 
ring to  Murray  v.  Barlee,  or  Owens  v.  Dickenson,)  that  the  prevailing 
opinion  then  was,  that  her  separate  estate  was^not  liable  to  general  de- 
mands upon  her.  Considering,  however,  the  opinions  I  have  referred 
to,  and  the  reason  of  the  thing,  I  think  it  very  probable,  that  when 
that  question  arises  for  decision,  it  will  be  decided  in  the  affirmative." 
Per  Sir  R.  T.  Kindersley,  V.  C,  in  Vaughan  v.  Vanderstegen,  2  Drew. 
183.  Subsequently  this  very  subject  was  fully  discussed  in  the  impor- 
tant case  of  Johnson  v.  Gallagher,  3  De  G.  F.  &  Jo.  494,  30  L.  J.  (N. 
S.)  Ch.  298  ;  1  Jur.  N.  S.  273  ;  9  W.  R.  (L.  J.)  506  ;  and  the  judgment 
of  Lord  Justice  Turner  may  be  considered  as  the  most  accurate  ex- 
position of  the  law  thereon.  It  is  thus  summed  up  and  adopted  by 
Sir  R.  T.  Kindersley,  Y.  C. :  "I  think  the  principle  laid  down  by  Lord 
Justice  Turner,  in  Johnson  v.  Gallagher  is  a  sound  one,  and  that  it  is 
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the  principle  which  the  Courjt  ought  to  adopt.  As  I  understand  that 
principle,  it  is  this : — If  a  married  woman,  having  separate  property, 
enters  into  a  pecuniary  engagement,  whether  by  ordering  goods  or  other- 
wise, which  (if  she  were  a  feme  sole)  would  constitute  her  a  debtor, 
and  in  entering  into  such  engagement  she  purports  to  contract,  not  for 
her  husband,  but  for  herself,  and  on  the  credit  of  her  separate  estate, 
and  it  was  so  intended  by  her,  and  so  understood  by  the  person  with 
whom  she  is  contracting,  that  constitutes  an  obligation  for  which  the 
person  with  whom  she  contracts  has  the  right  to  make  her  separate 
estate  liable ;  and  the  question  whether  the  obligation  was  contracted 
in  the  manner  I  have  mentioned  must  depend  upon  the  facts  and  cir- 
cumstances of  each  particular  case.  It  clearly  is  not  necessary  that 
the  contract  should  be  in  writing,  because  it  is  now  admitted  that  if  a 
married  woman  enters  into  a  verbal  contract,  expressly  *making  [-^cno-i 
her  separate  estate  liable,  such  contract  would  bind  it ;  nor  is  it 
necessary  that  there  should  be  any  express  reference  made  to  the  fact 
of  there  being  such  separate  estate,  for  a  bond  or  promissory  note 
given  by  a  married  woman,  without  any  mention  of  her  separate  estate, 
has  long  been  held  sufficient  to  make  her  separate  estate  liable.  If  the 
circumstances  are  such  as  to  lead  to  the  conclusion  that  she  was  con- 
tracting, not  for  her  husband,  but  for  herself,  in  respect  of  her  separate 
estate,  that  separate  estate  will  be  liable  to  satisfy  the  obligation." 
Mrs.  Matthewman's  case,  3  L.  R.  Eq.  787  ;  and  see  Hartford  v.  Power, 
3  Ir.  R.  Eq.  602 ;   Picard  v.  Hine,  5  L.  R.  Ch.  App.  274. 

In  Burke  v.  Tuite,  10  Iv.  Ch.  Rep.  467,  it  was  held,  in  Ireland,  that 
a  separate  estate  in  realty  cannot,  by  reason  of  the  Statute  of  Frauds, 
be  bound  without  writing  even  if  personalty  can,  but  this  case  seems 
to  be  wrongly  decided. 

The  distinction  has  likewise  been  taken,  that,  as  the  general  engage- 
ments of  a  feme  covert  are  binding  upon  her  separate  estate,  on  the 
ground  only  of  her  intention  that  they  should  be  a  charge  upon  it, 
that  therefore,  when  it  is  not  her  intention  to  contract  a  personal  debt, 
or  to  charge  a  gross  sum  upon  her  separate  estate,  the  Court  cannot 
raise  an  implied  assumpsit  to  charge  it  in  opposition  to  her  intention. 
Thus,  in  Williams  v.  The  Duke  of  Bolton,  4  Bro.  C.  C.  297  ;  S.  C,  2 
Yes.  jun.  138,  a  married  woman,  having  separate  property,  for  a  con- 
sideration which  she  received,  sold  an  annuity  charged  upon  that  prop- 
erty. The  annuity  being  void  for  want  of  a  proper  memorial,  it  was 
held  that  the  grantee  would  not  have  an  equity  specifically  to  affect  the 
fund  clothed  with  a  trust  for  the  separate  use  of  a  married  woman, 
with  the  consideration,  upon  the  ground  of  the  difficulty  of  raising  an 
implied  assumpsit,  contrary  to  the  intention  of  the  parties.  See  also, 
Aguilar  v.  Aguilar,  5  Madd.  414,  and  Jones  v.  Harris,  9  Yes.  486,  in 
which  case  an  annuity  granted  by  a  feme  covert,  charged  upon  her 
separate  estate,  being  void  for  want  of  a  proper  memorial,  it  was  held 
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that  the  consideration  money  could  not  be  recovered  out  of  her  separate 
estate.  "  It  is  very  difficult,"  said  Lord  Eldon,  in  his  judgment  "  to 
maintain,  that,  where  her  intention  was  not  to  contract  a  personal  debt, 
or  to  charge  a  gross  sum  upon  her  separate  estate,  but  the  contract  was 
for  an  annuity,  which  contract  the  party  dealing  with  her  had  it  in  his 
power  to  make  effectual,  and  such  as  to  bind  her  according  to  the  in- 
tention of  both,  and  he  failed  in  that,  a  Court  of  equity  ought  to  assist 
him,  and  to  give  him  such  a  charge  as  she  did  not  intend  to  give  or  he 
intend  to  have." 

r*fiOSl  *^"n  ^e  case  of  Callow  v.  Howie,  1  De  G.  &  Sm.  531,  a  so- 
licitor of  the  husband  and  wife  having  transacted  business  relat- 
ing to  the  separate  estate  of  the  wife,  instituted  a  suit  against  them  and 
the  trustees  of  the  settlement,  for  payment  of  his  bill  of  costs  out  of  the 
wife's  separate  estate.  It  did  not  appear  that  the  wife  had,  either  in 
writing  or  verbally,  charged  her  separate  property,  or  expressly  con- 
tracted or  promised  to  pay  the  debt  out  of  her  separate  estate  or  other- 
wise. It  was  held  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  the  separate 
estate  was  not  directly  liable.  "  The  question  is  not  before  me,"  said 
his  Honor,  "  whether  the  trustees  are  personally  liable  ;  or  whether,  if 
the  trustees  paid  the  solicitor's  bill  of  costs,  they  would  be  entitled  to 
retain  the  amount  out  of  the  rents  and  profits  to  which  the  lady  was 
entitled  for  her  separate  use.  The  question  before  me  is,  whether  the 
solicitor  in  respect  of  this  most  just  demand  against  some  persons  or 
person,  has  a  direct  right  to  resort  to  the  separate  property.  .  .  . 
The  case  against  the  separate  property  is  put  upon  the  implied  contract, 
supposed  to  arise  from  the  nature  of  the  business  done,  because  it  has 
been  done  mainly  in  respect  of  the  separate  estate.  ...  In  my 
judgment,  the  mere  circumstance  of  the  business  being  done  relating  to 
the  separate  property  of  a  married  woman,  vested  in  trustees,  is  insuffi- 
cient to  make  that  separate  property  directly  liable  to  the  attorney  for 
expenses  incurred  with  reference  to  it.  The  trustees  may  be  liable,  or 
some  other  person  maybe  liable,  but  it  does  not  appear  to  me  to  follow 
that  the  separate  property  of  the  wife  is  directly  liable,  or  that  she  is 
liable  in  respect  of  the  property." 

So  in  Wright  v.  Chard,  4  Drew.  6T3,  1  De  G.  F.  &  Jo.  567,  where  a 
married  woman  received  from  the  trustee  rents  of  an  estate  to  which 
she  claimed  to  be  entitled  as  her  separate  property,  but  it  turned  out 
that  she  was  not  entitled,  the  Court  refused  to  give  relief  to  the  real 
owner  against  her  other  separate  estate.  See  also  Johnson  v.  Galla- 
gher, 3  De  G.  F.  &  Jo.  513  ;  Shattock  v.  Shattock,  2  L.  R.  Eq.  182. 

Although  the  husband  have  no  property  out  of  which  to  pay  his  own 
debts,  or  to  maintain  himself  or  his  family  by  his  wife,  he  will  not  be 
able  to  claim  any  contribution  for  such  purposes  out  of  the  separate 
estate  of  his  wife,  even  if  she  may  have  eloped  from  him.  See  Hodgens 
v.  Hodgens,  4  C.  &  F.  323,  313,  where  Lord  Cottenham,  C,  observed : 
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"  The  children  may  want  the  necessaries  of  life,  they  may  want  the 
proper  means  of  education  ;  the  law  does  not  throw  on  the  mother  the 
duty,  the  legal  obligation  (the  moral  obligation  we  have  nothing  to  do 
with  here)  of  maintaining,  educating,  or  providing  for  the  children." 
*See  S.  C.,  LI.  &  G.,  t.  Sugd.  299 ;  LI.  &  G.  t.  Plunk.  131,  148  ;  r*504-i 
11  Bligh.  N.  S.  62 ;  and  see  Lumb  v.  Milnes,  5  Yes.  520. 

Now,  however,  by  45  sect,  of  20  &  21  Vict.  c.  85  (the  Divorce  and 
Matrimonial  Causes  Act),  it  is  enacted,  that  "  in  any  case  in  which  the 
Court  shall  pronounce  a  sentence  of  divorce  or  judicial  separation  for 
adultery  of  the  wife,  if  it  shall  be  made  to  appear  to  the  Court  that  the 
wife  is  entitled  to  any  property  either  in  possession  or  reversion,  it 
shall  be  lawful  for  the  Court,  if  it  shall  think  proper,  to  order  such 
settlement  as  it  shall  think  reasonable  to  be  made  of  such  property  or 
any  part  thereof,  for  the  benefit  of  the  innocent  party,  and  of  the  chil- 
dren of  the  marriage,  or  either  or  any  of  them."  See  Milne  v.  Milne 
and  Fowler,  2  L.  R.  P.  &  D.  295  ;  Stone  v.  Stone  and  Brownrigg,  3 
Sw.  &  Tr.  372,  33  L.  J.  (P.  M.  &  A.)  95  ;  Sykes  v.  Sykes  and  Smith,  2 
L.  R.  P.  &  D.  163. 

And  now,  under  33  &  34  Vict.  c.  93,  a  married  woman  having  sepa- 
rate property,  is  liable  to  the  parish  for  the  maintenance  of  her  husband 
(sect.  13),  and  of  her  children,  but  so  as  not  to  relieve  her  husband 
from  his  liability  to  maintain  them  (sect.  14).     And  see  post,  p.  53*7. 

Although  the  wife  has  separate  property  of  her  own,  she  may  during 
the  lunacy  of  her  husband  pledge  his  credit  for  her  own  maintenance, 
and  her  husband,  by  his  estate,  will  be  liable  :  Davidson  v.  Wood,  11 
W.  R.  (V.  C.  W.)  561 ;  lb.  (L.  J.)  791. 

Where,  however,  a  married  woman,  having  separate  property,  is  a 
lunatic,  an  allowance  will  be  made  to  the  husband  for  the  extraordinary 
expenses  occasioned  by  her  malady,  if  he  be  in  poor  circumstances  and 
unable  to  meet  them :  Edwards  v.  Abrey,  2  Ph.  37.  And  though  the 
Court  might  not  reimburse  the  husband  for  what  he  had  actually  paid 
for  her  maintenance  {lb.  38),  the  case  might  be  different  where  money 
was  still  due  to  parties  who  had  the  care  of  her :  lb.  38  ;  and  see  Brodie 
v.  Barry,  2  V.  &  B.  36  ;  and  see  In  re  Baker's  Trusts,  13  L.  R.  Eq. 
168,  where  the  accrued  dividends  on  a  fund  settled  to  the  separate  use 
of  a  married  woman,  who  had  for  many  years  been  an  inmate  of  a  pau- 
per lunatic  asylum  in  the  colony  of  Victoria,  Australia,  were  ordered 
to  be  paid  to  the  Colonial  Master  in  Lunacy  towards  the  payment  of 
expenses  incurred  for  past  maintenance ;  and  the  future  dividends  on 
the  same  funds  were  ordered  to  be  paid  to  the  same  Master  in  Lunacy, 
he  being,  on  the  construction  of  the  colonial  statute,  the  committee  of 
the  lunatic's  estate. 

And  even  if  the  husband  were  of  ability  to  maintain  his  wife  under 
such  circumstances,  the  Court  might  expend  part  of  her  separate  income 
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sion  was  taken  out,  I  must  look  at  the  substantial  1 


•  if  a  *commis- 
benefit  of  the 

object  of  it,  and  must  consider  the  extent,  not  only  of  the  husband's 
means,  but  of  his  obligation  to  maintain  her  ;  and  if  the  law  would  not 
compel  him  to  contribute  to  her  comfort  in  the  degree  in  which  he 
ought,  I  should  not  scruple  to  direct  the  committee  to  apply  a  part  of 
her  separate  income  -."Brodie  v.  Barry,  2  V.  &  B.  39.  See,  also,  Nettle- 
ship  v.  Nettleship,  10  Sim.  236  :  see,  also,  Be  Evans,  Shelf,  on  Lunacy, 
2nd  ed.  204,  and  Peters  v.  Grate,  1  Sim.  238,  as  to  the  application  of 
part  of  the  capital  belonging  to  a  married  woman,  a  lunatic,  and  deserted 
by  her  husband,  for  her  maintenance. 

And  where  the  husband  has  paid  off  a  mortgage  upon  the  separate 
estate  of  his  wife,  he  can  charge  it  to  the  extent  of  the  mortgage  ;  Nel- 
son v.  Booth,  5  W.  R.  122. 

A  married  woman  having  shares  in  a  joint-stock  company,  which  are 
agreed  to  be  settled  to  her  separate  use,  is  liable,  so  far  as  her  separate 
estate  is  concerned,  as  a  contributory,  but  her  husband  is  not  so  liable : 
Ex  parte  Luard,  8  W.  R.  (V.  C.  K.)  13. 

So  where  a  married  woman,  having  separate  estate,  contracted  to 
take  shares  in  her  own  name  in  a  joint-stock  company,  which  she  paid 
for  out  of  her  separate  estate,  the  company  being  afterwards  wound  up, 
it  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  as  the  deed  of  settle- 
ment did  not  exclude  married  women  from  being  shareholders  so  as  to 
bind  their  separate  estate,  she  ought  to  be  placed  on  the  list  of  con- 
tributories  in  her  own  right,  so  as  to  bind  her  separate  estate.  "  If," 
said  his  Honor,  "  a  married  woman,  having  separate  estate,  can  contract 
with  another  person  so  as  to  render  that  separate  estate  liable,  there 
seems  to  be  no  reason  why  she  may  not  in  like  manner  contract  with  a 
joint-stock  company ;  and  if  she  may  so  contract  to  purchase  a  horse  or 
a  jewel,  or  any  other  chattel,  there  is  surely  no  reason  why  she  may  not 
equally  contract  to  buy  shares  in  the  company  for  her  own  separate 
use.  And  if  she  may  thus  purchase  shares,  she  may  of  course  stand 
as  a  shareholder  on  the  register  (supposing  there  is  nothing  in  the  com- 
pany's deed  to  prevent  it),  so  as  to  make  her  separate  estate  liable  in 
respect  thereof;  and,  if  that  is  so,  there  is  no  reason  why  she  should 
not  be  placed  in  like  manner  on  the  list  of  the  contributories :  "  Mrs. 
Matthewman 's  case,  3  L.  R.  Eq.  781. 

Of  the  receipt  by  the  husband  of  the  separate  property  of  wife.] — 
Where  property  is  settled  to  the  separate  use  of  a  married  woman,  it  is 
clear  that  if  she  expressty  authorises  the  money  to  be  paid  to  her  hus- 
band, he  is  entitled  to  receive  it,  and  she  can  never  recall  it  (per  Lord 
T*'iOfil  Tottenham,  C,  in  Caton  *v.  Rideout,  1  Mac.  &  G.  601)  ;  and  it 
seems  also  to  be  now  well  established,  that  where  a  wife  tacitly 
permits,  as  well  as  where  she  expressly  authorises,  her  husband  to  re- 
ceive the  income  of  her  separate  property,  especially  if  the  husband 
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continues  to  receive  it  for  a  great  number  of  years,  and  it  is  applied  for 
the  benefit  of  the  family,  she  cannot  claim  any  reimbursement  out  of 
his  estate  :  Christmas  v.  Christmas,  Sel.  Ch.  Ca.  20  ;  Powell  v.  Hankey, 
2  P.  Wms.  82 ;  Pawlet  v.  Delavall,  2  Yes.  663  ;  Squire  v.  Dean,  4  Bro. 
C.  C.  326  ;  Milnes  v.  Busk,  2  Ves.  jun.  488  ;  Smith  v.  Camelford,  2  Ves. 
jun.  698,  116  ;  Beresford  v.  Archbishop  of  Armagh,  13  Sim.  643  ;  Bart- 
lett  v.  Oillard,  3  Russ.  149 ;  Carter  v.  Anderson,  3  "Sim.  3T0 ;  Arthur 
v.  Arthur,  11  Ir.  Bq.  Rep.  511 ;  Bowley  v.  Unwin,  2  K.  &  J.  138  ;  Cor- 
ballis  v.  Grainger,  4  Ir.  Ch.  Rep.  113  ;  Hughes  v.  Wells,  9  Hare,  749  ; 
Payne  v.  Little,  26  Beav.  1  ;  and  see  Caton  v.  Bideout,  1  Mac.  &  Gr. 
529,  where  Lord  Cottenham,  C,  held  that  the  fact  that  the  husband, 
who,  with  his  wife's  concurrence,  received  the  income  of  her  separate 
estate,  was  one  of  the  trustees,  was  immaterial,  as  it  appeared  upon  the 
evidence  that  payment  was  made  to  the  husband  as  husband,  and  not 
a&  trustee.  "  Having,"  said  his  Lordship,  "  come  to  this  conclusion 
upon  the  evidence,  the  result  is  that  the  rule,  that  separate  money  of 
the  wife  paid  to  the  husband  with  her  concurrence,  or  by  her  direct  au- 
thority, must  be  applied  to  the  present  case."  In  commenting  upon 
the  inconvenience  of  not  following  the  rule,  he  added  :  "  If  I  were  to 
hold  the  contrary,  I  do  not  know  to  what  extent  such  a  decision  would 
go.  In  ninety-nine  cases  out  of  a  hundred,  separate  property,  which  is 
introduced  as  a  protection  to  the  wife,  does  not  take  effect;  all  things 
going  right,  and  no  distinction  being  made,  the  question  of  separate 
property  does  not  arise :  the  property  is  used  as  a  common  fund  for  the 
benefit  of  the  family,  and,  in  that  way,  naturally  falls  under  the  control 
and  management  of  the  husband.  If,  however,  it  be  once  assumed  that 
the  wife  by  herself,  or  by  those  who  represent  her,  may  call  upon  the 
estate  of  the  husband,  or  the  husband  himself,  to  repay  the  money,  so 
far  as  they  can  trace  it,  it  is  impossible  to  tell  what  confusion  might 
not  be  introduced  into  a  family ;  for  the  wife  might  say  that  certain 
stock  had  been  bought  with  her  property,  even  where  there  was  posi- 
tive proof  of  an  appointment  by  her  in  favour  of  her  husband.  The 
practice  between  the  husband  and  wife  is  proper  evidence  to  show  ac- 
quiescence and  concurrence." 

The  rule  that  the  arrears  of  the  wife's  separate  estate  cannot  be  re- 
covered as  against  the  husband  being  founded  on  the  presumption  that 
it  has  been  applied  to  the  maintenance  of  the  wife  or  to  the 
*general  purposes  of  the  family,  with  the  assent  of  the  wife,  r^fjoTI 
does  not,  it  seems,  apply  where  there  is  a  receiver  over  the 
property  liable  to  pay  it,  nor  has  it  any  application  against  a  purchaser 
for  valuable  consideration:  Foss  v.  Foss,  15  Ir.  Ch.  Rep.  215. 

In  some  cases,  however,  the  husband  has  been  obliged  to  account  for 
one  year's  receipts  ;  see  cases  cited  in  note  to  Ex  parte  Elder,  2  Madd. 
286  ;  and  Howard  v.  Digby,  2  C.  &  F.  643  ;  8  Bligh.  N.  S.  224,  and  the 
comments  upon  it,  Sugd.  Prop.  162,  Arthur  v.  Arthur,  11  Ir.  Eq.  Rep. 
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513;  Lee  v.  Grundy,  1  Jur.  N.  S.  953  ;  In  re  Kirwan,  1  Ir.  R.  Eq. 
553  ;  and  see  cases  cited  in  note  to  Payne  v.  Little,  26  Beav.  1. 

Where  the  wife  has  neither  expressly  nor  by  tacit  acquiescence  au- 
thorized her  husband  to  receive  the  income,  she  will  be  entitled  to 
reimbursement  out  of  his  estate  (Parker  v.  Brooke,  9  Ves.  583)  ;  but 
where  the  consent  of  the  wife  to  her  husband  receiving  the  income  of 
her  separate  estate  could  not  be  presumed,  on  account  of  her  lunacy,  an 
allowance  was  made  to  the  husband  of  a  proper  sum,  for  what  he  had 
expended  in  her  support:  Attorney-General  v.  Parnther,  3  Bro.  C.  C. 
441. 

The  wife  may  by  her  acts,  without  any  express  gift,  show  that  it  was 
her  intention  that  he  should  have  the  control  of  her  separate  property 
without  liability  to  account :   Gardner  v.  Gardner,  1  Griff.  126. 

But  when  the  husband  has  received,  with  the  consent  of  his  wife,  the 
capital  or  savings  of  her  separate  property,  and  it  is  shown  that  he 
received  them  for  her  use,  he  is  liable  to  an  account.  Thus,  in  Darkin 
v.  Darkin,  17  Beav.  578,  two  promissory  notes  and  a  gas  share  were 
left  to  a  feme  sole  for  her  separate  use.  She  married,  but  they  were 
not  settled,  and  they  were  subsequently  transferred  into  the  name  of 
the  husband.  Since,  however,  it  appeared  from  a  book  of  account  kept 
by  the  husband,  that  he  had  received  the  dividends  and  interest  for  the 
use  of  the  wife,  it  was  held  by  Sir  John  Romilly,  M.  R.,  that  after  the 
husband's  death  they  belonged  to  his  wife  as  her  separate  estate.  "  The 
two  promissory  notes  and  the  gas  share,"  said  his  Honor,  "  were  her 
separate  property.  They  were  transferred  to  the  husband  with  the 
assent  of  the  wife  ;  and  if  he  had  continued  to  receive  the  dividends, 
then,  according  to  Caton  v.  Rideout,  it  might  be  inferred  that  the  wife 
knew  the  manner  in  which  they  were  to  be  applied,  and  had  agreed  that 
the  husband  should  receive  them  for  his  own  use  and  benefit.  But  this 
objection  is  met  by  the  production  of  the  book  account  in  the  hand- 
writing of  the  husband,  who  acknowledges  that  the  dividends  and 
interest    were   received   for   the   benefit   of    his  wife;   and,   in    1841, 

*the  wife  signs  the  book  as  having  received  the  dividends  her- 
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L  J  self.  In  this  state  of  the  case  it  appears  to  me  that  I  must  con- 
sider the  book  evidence.  And  although  the  dividends  were  received  by 
the  husband  with  the  sanction  of  his  wife,  yet  that  they  were  received 
for  her.  There  is  evidence  of  a  trust  in  writing,  and  it  is  therefore  unnec- 
essary to  resort  to  the  principle  laid  down  in  Rich  v.  Cockell,  (9  Ves. 
369),  that  the  burthen  of  proof  in  such  a  case  lies  on  the  husband." 

And  the  savings  of  the  wife  not  given  by  her  to  the  husband  may  be 
followed  if  invested  in  his  name  in  real  estate.  Thus,  in  Darkin  v. 
Darkin,  17  Beav.  578,  the  savings  of  a  wife's  separate  estate  were 
invested  in  the  joint  names  of  the  husband  and  wife.  Afterwards  the 
fund  was  applied  in  the  purchase  of  real  estate,  which  was  conveyed  to 
her  husband  absolutely  to  uses  to  bar  dower.    After  the  death  of  the 
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husband,  it  being  established  by  the  evidence  that  the  husband  was  to 
enjoy  the  property  for  life,  and  that  it  should  afterwards  belong  to  the 
survivor,  it  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  devisee  of 
the  estate  was  a  trustee  for  the  wife.  See  Bowe  v.  Bowe,  2  De  Gr.  & 
Sm.  294  ;  Barrack  v.  M'Culloch,  3  K.  &  J.  110  ;  Scales  v.  Baker,  28 
Beav.  91 ;  and  see  and  consider  Hughes  v.  Wells,  9  Hare,  749. 

When  a  married  woman  advances  a  sum  of  money  to  her  husband 
out  of  her  separate  estate  by  way  of  loan,  she  can  prove  as  a  creditor 
against  his  estate  in  an  administration  suit:  Woodward  v.  Woodward, 
11  W.  R.  (L.  C.)  100?. 

Where  the  evidence  of  a  married  woman,  a  plaintiff  in  a  suit,  seek- 
ing to  make  her  husband  account  for  part  of  her  separate  estate  received 
by  him  as  tendered  in  support  of  her  case  against  her  husband,  it  was  held 
by  Sir  J.  Parker,  V.  C,  that  the  14th  &  15th  Vict.  c.  94,  did  not  take 
away  the  incapacity  to  give  evidence  between  the  husband  and  wife, 
and  the  evidence  was  rejected.  For  the  same  reason,  the  evidence  of 
the  husband,  a  defendant,  against  his  wife,  was  rejected :  Alcock  v. 
Alcock,  5  De  G.  &  Sm.  761.  Such  evidence  is  however  now  admissible 
under  16  &  17  Vict.  c.  83. 

As  to  the  relief  afforded  against  a  married  woman  having  separate 
estate  in  respect  of  her  contracts,  &c.\ — The  Court  can  make  no  per- 
sonal decree  against  a  married  woman,  but  can  affect  her  separate 
estate  only :  Francis  v.  Wigzell,  1  Madd.  264. 

The  extent  of  the  relief  afforded  by  equity  against  the  separate  estate 
of  a  feme  covert  cannot  be  more  correctly  laid  down  than  by  Lord 
Thurlow,  in  Hulme  v.  Tenant.  "  Determined  cases,"  observes  his  Lord- 
ship, "  seem  to  go  thus  far,  that  the  general  engagement  *of  the 
wife  shall  operate  upon  her  personal  property,  shall  apply  to  -  "J 
the  rents  and  profits  of  her  real  estate,  and  that  her  trustees  shall  be 
obliged  to  apply  personal  estate,  and  rents  and  profits  when  they  arise, 
to  the  satisfaction  of  such  general  engagement ;  but  this  Court  has  not 
used'any  direct  process  against  the  separate  estate  of  the  wife  ;  and  the 
manner  of  coming  at  the  separate  property  of  the  wife  has  been  by 
decree,  to  bind  the  trustees  as  to  personal  estate  in  their  hands,  or 
rents  and  profits,  according  to  the  exigency  of  justice,  or  of  the  en- 
gagement of  the  wife,  to  be  carried  into  execution I 

know  of  no  case  where  the  general  engagement  of  the  wife  has  been 
carried  to  the  extent  of  decreeing  that  the  trustees  of  her  real  estate 
shall  make  conveyance  of  that  real  estate,  and  by  sale,  mortgage,  or 
otherwise,  raise  the  money  to  satisfy  that  general  engagement  on  the 
part  of  the  wife.  See,  also,  Standford  v.  Marshall,  2  Atk.  68  ;  Mur- 
ray v.  Barlee,  4  Sim.  82 ;  S.  C,  3  My.  &  K.  209 ;  Field  v.  Sowle,  4 
Russ.  112  ;  Nantes  v.  Corrock,  9  Ves.  189  ;  Bullpin  v.  Clarke,  17  Ves. 
365  ;  Jones  v.  Harris,  9  Ves.  492,  493,  498  ;  Stuart  v.  Lord  Kirkwall, 
3  Madd.  387 ;  Aylett  v.  Ashton,  1  My.  &  Cr.  105,  112 ;  Francis  v.  Wig- 
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zell,  1  Madd.  258.  In  Nantes  v.  Corrock,  9  Ves.  189,  Lord  Eldon 
refused  to  hold  stock  of  a  feme  covert  bound,  upon  the  ground,  that 
stock  was  not  liable  to  execution.  See,  however,  now,  1  &  2  Vict.  c. 
110,  s.  11,  which  renders  stock  liable  to  execution. 

Where  there  is  a  clause  against  anticipation,  attached  to  a  trust  for 
the  separate  use  of  a  married  woman,  if  she  incurs  a  debt,  as,  for  in- 
stance, by  giving  a  promissor}'  note,  the  creditor  will  not  have  a  right 
to  be  paid,  save  out  of  the  arrears  of  interest  actually  due  on  the  sepa- 
rate estate,  when  the  debt  was  contracted :  Fitzgibbon  v.  Blake,  3  Ir. 
Ch.  Rep.  328,  330. 

At  common  law,  the  husband,  during  coverture,  is  liable  to  be  sued 
jointly  with  the  wife  in  respect  of  debts  contracted  by  the  wife  dum 
sola,  because  at  common  law  he  takes  all  her  property  {Adair  v.  Shaw, 
1  S.  &  L.  263)  ;  and  it  has  been  held  where  the  husband  and  wife  were 
taken  in  execution,  if  there  was  no  collusion  between  the  husband  and 
the  plaintiff,  the  wife  ought  to  be  detained  if  she  had  separate  estate ; 
but  if  she  had  no  separate  estate,  she  would  ordinarily  be  discharged  : 
Sparkes  v.  Bell,  8  B.  &  C.  1 ;  Newton  v.  Roe,  7  Man.  &  Gr.  329  ;  Evans 
v.  Chester,  2  M.  &  W.  847  ;  Evans  v.  Morgan,  2  Cr.  &  Jr.  453  ;  Larkin 
v.  Marshall,  4  Exch.  806  ;  Edwards  v.  Martyn,  IT  Q.  B.  693, 100  ;  Ivens 
v.  Butler,  3  Jur.  N.  S.  394  ;  26  L.  J.  N.  S.  (Q.  B.)  145. 

But  if  no  action  was  brought  during  the  coverture,  and  the  wife  sur- 
r*5inl  vive(^  sne  remained  just  as  liable  for  the  debt  as  she  was  *be- 
fore  marriage  (Ghubb  v.  Stretch,  9  L.  R.  Eq.  559;  per  Sir  R. 
Malins,  V.  C).  But  if  an  action  were  brought  and  judgment  recovered 
against  the  husband  and  wife  during  her  coverture,  and  the  husband  be- 
came bankrupt  and  obtained  his  discharge,  the  liability  of  the  husband 
and  the  wife  for  the  wife's  debt  was  gone  at  law :  Lockwood  v.  Salter, 
5  B.  &  Ad.  303 ;  Miles  v.  Williams,  1  P.  Wms.  249,  257,  but  the  wife's 
separate  estate  will  remain  liable  in  equity -to  satisfy  her  debts.  See 
Biscoe  v.  Kennedy,  1  Bro.  0.  C.  17  n.  ante  p.  483  n. ;  Chubb  v.  Stretch, 
9  L.  R.  Eq.  560,  where  Sir  R.  Malins,  V.  C,  puts  the  matter  in  a  very 
clear  light.  "  There  is  no  question,"  said  his  Honor,  "  that  debts  in- 
curred by  a  married  woman  may  be  enforced  against  her  separate  estate. 
It  is  also  perfectly  clear  that  if  a  man  by  a  marriage  settlement  reserves 
a  life  interest  for  himself  in  the  settled  property,  that  life  interest  is 
liable  to  his  creditors.  Why  should  not  the  same  rule  apply  to  a 
woman  ?  I  think  that  upon  every  principle  of  justice,  if  a  woman  re- 
serves a  separate  interest  it  should  remain  liable  to  her  creditors." 
Now,however,  by  the  Married  Woman's  Propert}'  Act,  1871,  a  husband 
married  after  the  Act  came  into  operation  (9th  August,  1870)  is  not 
liable  for  the  debts  of  his  wife  contracted  before  marriage,  and  the  wife 
is  liable  to  be  sued  for,  and  any  property  belonging  to  her  for  her  sepa- 
rate use  is  liable  to  satisfy  such  debts,  as  if  she  had  continued  unmar- 
ried (sect.  12),  and  see  post,  p.  536. 
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A  bill  filed  against  a  feme  covert,  in  order  to  affect  her  separate 
estate,  will  not  be  defeated  by  the  subsequent  death  of  her  husband, 
although  the  separate  use  then  ceases  {Field  v.  Sowle,  4  Russ.  112 ; 
Nail  v.  Punter,  4  Sim.  555)  ;  and  it  may  be  filed  after  his  death :  Heat- 
ley  v.  Thomas,  15  Ves.  596  ;  Kenge  v.  Delavall,  1  Vern.  326 ;  Johnson 
v.  Gallagher,  3  De  G.  F.  &  Jo.  513,  30  L.  J.  N.  S.  (Ch.)  298. 

After  the  death  of  a  feme  covert,  having  separate  property,  creditors 
may  file  a  bill  for  payment  of  their  debts  (Owens  v.  Dickenson,  1  Cr. 
&  Ph.  48  ;  Gregory  v.  Lockyer,  6  Madd.  90)  ;  and  her  specialty  debts, 
as  debts  by  bond,  will  not  have  priority  over  her  simple  contract  debts, 
but  must  both  be  paid  pari  passu :  Anon.,  18  Ves.  258  ;  Owens  v.  Dick- 
enson, 1  Cr.  &  Ph.  53  ;  but  see  Shattock  v.  Shattock,  2  L.  R.  Eq.  182, 
35  Beav.  489  ;  in  other  respects,  if  she  has  left  a  will,  her  estate  will  be 
administered  according  to  the  ordinary  rules  in  creditors'  suits :  Owens 
v.  Dickenson,  1  Cr.  &  Ph.  56  ;  Norton  v.  Turvill,  2  P.  Wms.  144. 

The  separate  estate  of  a  married  woman  is  liable  for  a  breach  of  trust 
by  her ;  but  an  administrator,  ad  litem,  will  not  sufficiently  represent 
her  estate  in  order  that  the  Court  may  determine  *the  extent  r*gi  i -i 
of  her  liability:   Shipton  v.  Rawlins,  4  De  G.  &  Sm.  ill ;  and 
see  Davies  v.  Hodgson,  25  Beav.  11  "7.     See  ante,  p.  493. 

In  Mara  v.  Manning,  2  J.  &  L.  34,  a  fund  was  settled  on  a  husband 
until  his  insolvency,  and  then  to  the  separate  use  of  the  wife:  the  trus- 
tee at  the  solicitation  of  the  wife  committed  a  breach  of  trust  by  lend- 
ing part  of  the  fund  to  the  husband,  who  became  insolvent.  The  wife 
claimed  the  whole  fund.  Sir  E.  Sugden  decided  that  the  contingent  in- 
terest of  the  wife  for  her  separate  use  was  not  bound  to  make  good  to 
the  trustees  the  money  advanced  by  them  at  her  request,  but  his  Lord- 
ship reserved  the  question  whether  her  life  interest,  after  the  decease 
of  her  husband,  was  so  bound  ;  and  in  Bestall  v.  Bunbury,  13  Ir.  Ch. 
Rep.  318,  following  Mara  v.  Manning,  it  was  held,  that  a  married  wo- 
man cannot  dispose  of  an  interest  in  realty  given  to  her  for  her  sepa- 
rate use  on  a  contingency — viz.,  the  insolvency  of  her  husband — until 
the  event  has  happened  upon  which  her  estate  arises.  See  also  Keays 
v.  Lane,  3  I.  R.  E.  1. 

Although  ordinarily  the  husband  is  liable  to  the  funeral  expenses  of 
the  wife,  even  if  she  have  separate  estate  (Bertie  v.  Lord  Chesterfield,  9 
Mod.  31),  she  may  by  a  charge  in  her  will  relieve  her  husband  out  of 
the  separate  estate,  and,  in  effect,  make  a  present  to  him  of  what  her 
funeral  expenses  would  have  cost  him :  Willeter  v.  Dobie,  2  K.  &  J. 
647,  649 ;  see  Gregory  v.  Lockyer,  6  Madd.  90 ;  Jenkins  v.  Tucker,  1 
H.  Black.  90. 

Separate  estate  undisposed  of  by  married  woman.] — The  undisposed 

of  personal  estate  of  a  feme  covert  not  required  to  meet  her  debts  and 

engagements  unless  settled  (Re  RosenthalV s  Settlement,  6  W.  R.  (V.  C. 

W.)  139),  will  belong  to  her  husband  jure  mariti,  if  in  possession.     See 

vol.  I 45 
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Molony  v.  Kennedy,  10  Sim.  254,  where  L.  Shadwell,  V.  C,  held  that 
cash  and  bank  notes  arising  from  property  settled  to  the  separate  use 
of  a  married  woman  belonged  to  her  husband  in  his  marital  right.  See 
also,  Johnstone  v.  Lumb,  15  Sim.  308  ;  Tugman  v.  Hopkins,  4  Man.  & 
Gr.  389  ;  Drury  v.  Scott,  4  Y.  &  C.  264  ;  Bird  v.  Peagram,  13  C.  B. 
639  ;  and  choses  in  action,  as  monies  in  the  funds,  settled  to  the  sepa- 
rate use  of  a  married  woman,  will  belong  to  the  husband  on  taking  out 
administration :  Proudley  v.  Fielder,  2  My.  &  K.  51 ;  Musters  v.  Wright, 
2  De.  G.  &  Sm.  m. 

The  undisposed  of  real  estate  of  a  married  woman  settled  to  her  sepa- 
rate use  of  which  she  is  seised  in  fee  descends  to  her  heir,  subject  how- 
ever to  the  right  of  her  husband  as  tenant  by  the  curtesy :  Roberts  v. 
Dixwell,  1  Atk.  601  ;  and  see  Pitt  v.  Jackson,  2  Bro.  C.  C.  51 ;  Morgan 
v.  Morgan,  5  Madd.  408  ;  Follett  v.  Tyrer,  14  Sim.  125 ;  Harris  v. 
Mott,  14  *Beav.  169  ;  Appleton  v.  Rowley,  %  L.  R.  Eq.  139,  over- 
ly J  ruling  on  this  point,  Hearle  v.  Greenbank,  3  Atk.  115.  Moore 
v.  Webster,  3  L.  R.  Eq."261,  seems  to  have  been  wrongly  decided  by  Sir 
J.  Stuart,  V.  C,  against  the  husband's  right  to  curtesy  as  the  wife,  was 
seised  of  the  whole  equitable  fee.  See  the  remarks  of  Sir  R.  Malins,  V. 
C,  in  Appleton  v.  Rowley,  8  L.  R.  Eq.  143. 

Savings  and  arrears  of  separate  estate.] — It  may  here  be  noticed 
that  a  married  woman  has  the  same  power  over  the  savings  arising  from 
her  separate  property  as  over  property  settled  to  her  separate  use 
(Gore  v.  Knight,  2  Vern.  535 ;  Gold  v.  Rutland,  1  Eq.  Ca.  Ab.  346,  pi. 
18  ;  Fettiplace  v.  Gorges,  1  Ves.  Jun.  46  ;  3  Bro.  C.  C.  8 ;  Cecil  v. 
Juxon,  1  Atk.  218  ;  Muggeridge  v.  Stanton,  1  De  G.  P.  &  J  101).  And 
the  savings  arising  from  her  separate  property  will  be  liable  for  her  con- 
tracts in  the  same  manner  as  property  settled  to  her  separate  use.  Thus 
in  Butler  v.  Cumpston,  1  L.  R.  Eq.  16,  one  of  two  trustees  of  a  mar- 
riage settlement,  under  which  the  wife  took  a  separate  estate  for  life, 
without  power  of  anticipation,  having  shares  in  a  bank  vested  in  him 
upon  the  trusts  of  the  settlement,  obtained  an  allotment  of  new  shares 
at  the  request  of  the  wife,  and  upon  the  faith  of  her  representations 
that  the  purchase  money  should  be  paid  out  of  certain  savings  of  her 
separate  estate.  It  was  held  by  Sir  R.  Malins,  V.  C,  that  the  savings 
of  the  wife's  separate  estate  were  liable  to  indemnify  the  trustee 
against  all  calls  and  liabilities  incurred  on  her  behalf  in  respect  of  the 
shares. 

The  savings  arising  from  property  in  the  hands  of  trustees,  settled  to 
the  separate  use  of  a  married  woman  without  power  of  anticipation, 
will  not,  it  seems,  be  liable  to  the  restraint  against  anticipation,  if  she 
simply  transferred  such  savings  to  the  trustees  without  showing  any 
intention  that  such  savings  were  to  be  held  upon  the  same  trusts  as  the 
funds  from  which  they  were  derived :  Butler  v.  Cumpston,  1  L.  R. 
Eq.  16. 
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A  wife  will  have  the  benefit  of  any  outlay  by  her  husband  upon  real 
estate,  settled  to  her  separate  use  :  if  for  instance,  he  builds  houses  upon 
it  with  his  own  money,  the  houses  so  built  will  become  the  wife's,  and 
her  interest  in  them  will  be  to  her  separate  use  :  Barrack  v.  W  Culloch, 
3K.&J.  110,  124. 

It  has  been  held  that  where  a  husband  living  separate  from  his  wife 
remits  money  to  her  for  her  support  and  maintenance,  it  will  be  consid- 
ered as  her  separate  estate,  and  the  husband  cannot  in  equity  file  a  bill 
against  his  wife,  to  recover  the  savings :  Brooke  v.  Brooke,  25  Beav. 
342  ;  but  see  Messenger  v.  Clarke,  5  Exch.  388. 

*  Arrears  of  separate  estate  in  the  hands  of  trustees,  due  at 
the  time  of  a  second  marriage,  will  be  considered  as  retaining  ■-  -" 
their  original  character  (Ashton  v.  M'Bougall,  5  Beav.  56)  ;  but  not, 
it  seems,  where  the  trustees  have  discharged  themselves  of  the  trust  by 
paying  them  to  the  lady,  or  her  order,  or  by  her  direction,  during  her 
widowhood,  for  then  such  arrears  cease  to  be  separate  property ;  and, 
upon  a  second  marriage,  her  husband  will  become  entitled  thereto  : 
Spicer  v.  Dawson,  5  W.  R.  431,  M.  R. 

Aid  afforded  by  Equity  to  protect  and  recover  the  separate  property 
of  a  married  woman.'] — Where  property  is  settled  to  the  separate  use 
of  a  married  woman,  she  will  be  protected  in  the  enjoyment  of  it  by 
Courts  of  equity  ;  and  her  husband,  or  his  creditors,  will,  if  necessary, 
be  restrained  by  injunction  from  interfering  with  it.  Thus,  in  Green 
v.  Green,  5  Hare,  400  (n.),  a  wife,  upon  a  bill  filed  by  her  against  her 
husband,  obtained  an  injunction,  restraining  him  from  taking  proceed- 
ings to  recover  or  receive  the  rents  and  profits  of  the  trust  property 
(leaseholds),  or  otherwise  intermeddling  or  interfering  with  the  trust 
estates,  furniture,  and  effects,  and  from  continuing  in  possession  of  a 
certain  house  (in  which  the  husband  and  wife  had  resided).  Upon  a 
motion  by  the  husband  to  dissolve  the  injunction,  it  was  argued  on  his 
behalf,  that  the  injunction  restraining  him  from  continuing  in  posses- 
sion of  the  house  in  which  the  wife  resided,  and  from  interfering  with 
the  furniture,  operated  as  a  divorce  a  mensa  et  thoro,  Sir  L.  Shadwell, 
Y.  C,  however,  refused  the  motion,  with  costs,  observing,  that  "  if  the 
injunction  had  the  effect  attributed  to  it, — a  question  which  he  could 
not  determine, — the  husband  would  not  be  without  his  remedy  in  the 
Ecclesiastical 'Court." 

So,  likewise,  in  Newlands  v.  Paynler,  4  My.  &  Cr.  408,  a  married 
woman  being  entitled  under  a  will  to  leaseholds  and  furniture  to  her 
separate  use  without  the  intervention  of  a  trustee,  they  were  seized  in 
execution  by  a  judgment  creditor  of  her  husband,  Lord  Cottenham, 
however,  restrained  the  sale  of  them  by  the  sheriff,  and  there  being  a 
dispute  as  to  whether  the  whole  of  the  property  passed  by  will,  and  as 
to  whether  part  of  the  property  had  not  been  purchased  by  the  wife 
out  of  the  savings  of  her  separate  estate  (in  which  case  it  would  be 
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equally  entitled  to  protection),  his  Lordship  directed  inquiries  to  ascer- 
tain the  facts. 

So  where  a  married  ■woman  to  whom  a  sum  of  money  was  payable 
for  her  separate  use,  received  a  cheque  from  the  Accountant-General, 
and  handed  it  over  to  her  solicitor,  who  accompanied  her ;  the  solicitor 
was,  on  motion,  ordered  by  Sir  John  Romilly,  M.  R.,  to  pay  the  bal- 
ance to  his  client ;  *and  it  was  held  that  the  onus  being  upon 
L  5  J  the  solicitor  to  show  cause  for  not  paying  it  at  once,  he  could 
not  set  up  a  voluntary  agreement  to  pay  a  debt  due  to  him  from  her 
husband  out  of  it.  "  An  arrangement,"  said  his  Honor,  "  of  this  sort 
would  not  be  of  the  slightest  avail.  It  is  an  agreement  with  a  married 
woman  who  was  entitled  to  receive  a  sum  of  money  for  her  separate 
use,  without  any  professional  advice  except  her  personal  solicitor,  and 
without  any  consideration  whatever,  to  pay  debts  due  from  her  hus- 
band, in  respect  of  which  she  was  under  no  species  of  liability  ;  and  it 
is  clear  to  me,  that  the  arrangement  cannot  afford  a  sufficient  reason 
why  her  solicitor  should  not  pay  over  a  sum  ordered  to  be  paid  to  her 
separate  use,  and  which  he,  accompanying  her  to  the  Accountant-Gen- 
eral's office,  received  as  her  solicitor  for  that  purpose.  His  duty,  when 
he  received  the  money,  was  to  pay  it  to  her,  and  not  to  carry  it  over  in 
his  own  books  to  the  account  of  her  husband :  Mawhood  v.  Milbanke, 
15  Beav.  36. 

But  where  a  husband  exercises  his  legal  right  by  assigning  to  a  per- 
chaser  for  value  without  notice,  his  wife's  separate  property,  she  has  no 
remedy  against  the  purchaser.  Thus  in  Dawson  v.  Prince,  2  De  G.  & 
Jo.  41,  a  bill  of  exchange  payable  to  the  order  of  C.  D.,  a  married 
woman,  was  remitted  to  her  in  respect  of  her  separate  estate.  Her 
busband  got  possession  of  it  without  her  knowledge,  forged  her  name 
on  the  back,  then  indorsed  his  own  name,  and  gave  the  bill  to  P.  to  get 
it  discounted,  stating  that  she  had  indorsed  it.  P.  got  it  discounted, 
and  in  order  so  to  do  was  obliged  himself  to  indorse  it.  He  then  paid 
the  proceeds  to  the  husband.  The  acceptor,  in  consequence  of  a  notice 
from  C.  D.,  refused  to  pay  the  holder,  who  thereupon  had  recourse  to 
P.  P.  paid  the  holder.  A  suit  having  been  instituted  by  C.  D.  to  estab- 
lish her  title  to  the  bill,  and  to  restrain  P.  from  suing  the  acceptor  at 
law :  it  was  held,  by  the  Lords  Justices  of  the  Court  of  Appeal,  re- 
versing the  decision  of  Sir  John  Romilly,  M.  R.  (5  W.  <R.  813),  that 
P.  was  to  be  treated  as  a  purchaser  of  the  bill  for  value,  and  also  that 
assuming  P.  to  have  notice  that  the  bill  was  drawn  in  respect  of  C.'s 
separate  estate,  yet  as  there  was  nothing  to  excite  suspicion  of  the  for- 
gery, he  was  justified  in  relying  on  the  husband's  statement  that  the 
bill  had  been  indorsed  by  her,  and  was  not  bound  to  inquire  further  as 
to  the  genuineness  of  her  signature,  and  that  there  was  therefore  no 
equity  to  restrain  him  from  the  assertion  of  the  legal  right  which  he 
acquired  by  the  husband's  indorsement. 
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It  seems  that  a  married  woman  cannot  sue  alone  in  equity  for  an  in 
junction  to  restrain  a  mere  personal  nuisance,  although  she  alleges  that 
the  value  of  property  *to  which  she  is  entitled  to  her  separate  r +,,.-, 
use  is  thereby  depreciated  in  value ;  for  if  the  nuisance  were  L  J 
merely  personal,  then  it  is  doubtful  whether  the  wife  alone,  or  by  her 
nest  friend,  could  sue  without  the  husband,  and  injury  to  her  property 
is  not  of  itself  a  nuisance  :    White  v.  Cohen,  1  Drew.  312. 

When  the  wife  assigns  her  separate  property  to  secure  the  debt  of  her 
husband,  she  is  entitled  as  between  herself  and  her  husband,  and  his 
assignee,  under  the  Insolvent  Debtors  Act,  to  have  his  property  com- 
prised in  the  same  security  first  applied  in  payment  of  the  debt : 
Aguilar  v.  Aguilar,  5  Madd.  414. 

A  Court  of  law  will,  it  seems,  now  recognise  transactions  between 
husband  and  wife  relative  to  the  separate  estate  of  the  latter,  and  in  a 
recent  case  it  was  held  by  the  Court  of  Queen's  Bench,  that  a  husband 
and  wife  could  jointly  maintain  an  action  against  a  party  who  had  re- 
ceived a  sum  of  money  at  the  request  of  the  husband  and  wife,  for  the 
purpose  of  appropriating  it  to  the  separate  use  of  the  wife  ;  Jones  v. 
Cuthbertson,  7  L.  R.  Q.  B.  218  ;  and  see  Fleet  v.  Perrins,  3  L.  R.  Q.  B. 
536  ;  4  Q.  R.  L.  B.  500. 

And  at  common  law  it  has  been  held,  upon  equitable  pleas,  that  a 
husband,  although  having  the  legal  estate,  will  not  be  able  to  maintain 
an  action  for  trespass,  wrongful  conversion,  or  assault  in  respect  of 
acts  done  with  regard  to  land  by  the  equitable  lessee,  of  his  wife,  who 
was  entitled  to  it  for  her  separate  use :  Allen  v.  Walker,  5  L.  R.  Exch. 
187. 

What  words  will  create  a  separate  use.] — No  particular  form  of  words 
is  necessary  in  order  to  vest  property  in  a  married  woman  to  her  separ- 
ate use ;  but  the  intention  to  give  her  such  an  interest  in  opposition  to 
the  legal  rights  of  her  husband,  must  be  clear  and  unequivocal :  Stanton 
v.  Hall,  2  Russ.  &  My.  180.  It  has  been  held  that  the  marital  rights 
of  the  husband  will  be  defeated  if  there  is  a  gift  or  settlement  of  prop- 
erty to  his  wife  or  her  trustees,  for  her  "  sole  and  separate  use  :  "  Parker 
v.  Brooke,  9  Ves.  583 ;  Archer  v.  Rorke,  7  I.  Eq.  Rep.  478  :  and  see 
Hulme  v.  Tenant  ;  or  "  for  her  own  use  and  at  her  own  disposal :  "  Prit- 
chard  v.  Ames,  1  T.  &  R.  222 ;  "  for  her  own  use,  independent  of  her 
husband :  "  Wagstaffe  v.  Smith,  9  Ves.  520  ;  "  for  her  own  use  and 
benefit,  independent  of  any  other  person :  "  Margetts  v.  Barringer,  7 
Sim.  482;  Glover  v.  Hall,  16  Sim.  568;  "for  her  livelihood:  "  Bar- 
ley v.  Barley,  3  Atk.  399.  And  see  Gape  v.  Gape,  2  Y.  &  C.  Ex.  Ca. 
543  ;  but  see  Lee  v.  Prieaux,  3  Bro.  C.  C.  383  ;  Wardle  v.  Glaxton,  9 
Sim.  324 ;  or,  "  that  she  should  receive  and  enjoy  the  issue  and  profits  ;  " 
Tyrell  v.  Hope,  2  Atk.  558.  So  *where,  as  in  Hulme  v.  Tenant, 
there  is  a  direction  that  "  the  interests  and  profits  be  paid  to  <-  -I 
her,  and  the  principal  to  her,  or  to  her  order  by  note  in  writing  under 
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her  hand ;  "  or,  "  her  receipt  to  be  a  sufficient  discharge :  "  Lee  v. 
Prieaux,  3  Bro.  C.  C.  381;  Stanton  v.  Sail,  2  Russ.  &  My.  180;  or, 
"  to  be  delivered  to  her  on  demand  :  "  Dixon  v.  Olmius,  2  Cox,  414  ;  or 
the  husband  "  is  to  have  no  control :  "  Edwards  v.  Jones,  14  W.  It.  M. 
R.  815. 

In  the  recent  case,  however,  of  Gilbert  v.  Lewis,  1  De  Gr.  Jo.  &  Sm. 
38,  it  was, held  by  Lord  Westbury,  C,  affirming  on  another  point  the 
decision  of  Sir  W.  P.  Wood,  V.  C.  (2  J.  &  H.  452),  that  a  devise  to  a 
widow  "  for  her  sole  use  and  benefit  "  without  the  intervention  of  trus- 
tees did  not  give  to  her  a  separate  estate. 

It  appears  to  have  been  formerly  supposed  that  the  words  "  sole  use" 
had  acquired  a  technical  signification  similar  to  the  words  "  separate 
use,"  or  "  sole  and  separate  use,"  and  were  of  themselves  sufficient 
to  exclude  the  manifest  right  to  confer  upon  a  woman  an  estate 
to  her  separate  use  (Cox  v.  Lyne,  You.  Bxch.  Ca.  562;  Lyndsell  v. 
Thacker,  12  Sim.  178)  ;  and  it  may  now  be  considered  to  be  established 
by  the  case  of  Gilbert  v.  Lewis,  1  De  G.  Jo.  &  Sm.  38,  followed  by 
Lewis  v.  Matthews,  2  L.  R.  Eq.  1'7'T,  and  by  the  decision  of  the  House 
of  Lords  in  Massy  v.  Bowen,  4  L.  R.  Ho.  Lo.  288,  affirming  the  de- 
cision of  the  Court  of  Appeal  in  Ireland,  reported  1  I.  R.  Eq.  110, 
nom.  Massy  v.  Hayes,  that  the  word  "  sole "  in  a  will  has  not  a 
fixed  technical  meaning  like  the  word  "  separate,"  and  will  not  of 
itself  exclude  the  marital  right.    See  also  Green  v.  Marsden,  1  Drew.  646. 

But,  as  is  well  observed  in  a  recent  decision  in  Ireland,  the  primary 
and  grammatical  meaning  of  the  word  "  sole  "  does  signify  exclusion  : 
and  the  real  question  to  be  solved  is,  exclusion  of  whom  ?  When  the 
woman  is  unmarried,  and  the  instrument  does  not  in  terms,  or  from  the 
circumstances,  point  this  expression  to  a  future  coverture,  the  exclu- 
sion is  now  settled  to  be  of  others  in  general,  and,  therefore,  not  to  ap- 
ply with  the  required  particularity  to  an  after-taken  husband.  But  if 
the  woman  is  married,  the  exclusion  most  natural  to  occur  to  the  mind 
of  the  donor,  aware  of  her  coverture,  is  that  of  the  husband ;  and  he 
can  be  excluded  only  by  holding  the  property  to  be  to  the  separate  use  of 
the  wife.  Per  Barlow,  V.  C,  in  Hartford  v.  Power,  2  I.  R.  Eq.  212. 
Thus  a  settlement  for  the  "  sole  use,  benefit,  and  disposition  of  a  lady 
about  to  marry  (Ex  parte  Ray,  1  Madd.  199,  207  ;  and  see  Arthur  v. 
I-*,-,,.-]  Arthur,  11  Ir.  Eq.  Rep.  511)  ;  and  a  bequest  in  a  *will  by  the 
words  "  solely  and  entirely  for  her  own  use  and  benefit  for  life," 
to  a  married  woman  (Inglefield  v.  Goghlan,  2  Coll.  Ch.  C.  247  ;  and  see 
Green  v.  Britten,  1  De  G.  Jo.  &  S.  649),  gave  to  them  separate  estates. 

And  a  bequest  to  an  unmarried  woman  "  for  her  own  sole  use  and 
benefit  "  absolutely,  has  been  held  to  give  her  a  separate  estate,  because 
the  testator,  in  another  clause  in  his  will,  showed  he  contemplated 
there  a  future  marriage  of  the  lady,  though  in  the  bequest  itself  there 
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was  no  reference  of  any  kind  to  that  event.   See  also  Ex  parte  Killick, 
3  M.  D.  &  De  G.  480. 

And  the  interposition  of  trustees  may  give  to  such  words  as  "  sole 
benefit  "the  same  technical  meaning  as  the  words  "  separate :  "  Adam- 
son  v.  Armitage,  19  Ves.  416 ;  Gilbert  v.  Lewis,  1  De  G.  Jo.  &  S.  38. 

And  words  apparently  confining  the  operation  of  the  separate  use 
clause  to  members  of  a  class  married  at  the  death  of  the  testator,  may, 
by  the  context,  be  extended  so  as  to  include  those  married  subsequently. 
Thus,  where  a  testatrix  directed  "  that  the  legacies  and  shares  of  such 
of  my  nieces  as  are  married  shall  be  to  their  separate  use,  free  from  the 
debts  and  control  of  any  husband;  and,  that  my  trustees  shall  have 
power  to  give  effect  to  this  my  intent,"  it  was  held  by  Sir  L.  Shad  well,  V. 
C,  that  the  testatrix  had  used  the  words  in  a  future  sense,  and  that  she 
intended  those  of  her  nieces  who  married  after  her  death,  as  well  as 
those  who  were  married  at  that  time,  should  take  to  their  separate  use  : 
In  re  Bayliss's  Trusts,  IT  Sim.  IT 8. 

Where  a  testator,  after  giving  his  residuary  property  to  two  nieces, 
added,  "  I  confine  my  said  legacies  hereinbefore  mentioned,  to  be  given 
to  my  nieces  and  their  children,  without  comprehending  their  husbands, 
unless  they,  my  said  nieces  or  either  of  them,  should  die  without  issue  ;  " 
Sir  John  Romilly,  M.  R.,  was  of  opinion  that  the  only  way  to  give  ef- 
fect to  these  words  was  to  give  the  residue  between  the  nieces  equally 
for  their  separate  use  for  life,  and  after  their  deaths  to  their  children, 
and  if  they  had  no  children,  then  it  would  belong  to  the  nieces  abso- 
lutely :  Dawson  v.  Bourne,  16  Beav.  29. 

Where  a  testatrix  devised  a  freehold  estate  to  trustees  for  the  use 
and  benefit  of  her  daughter,  who  was  to  receive  the  rents  and  profits 
from  the  tenants  herself,  while  she  lived,  whether  married  or  single,  and 
she  also  directed  that  no  sale  or  mortgage  should  be  made  of  the  estate 
or  the  rents  arising  from  it  during  the  life  of  her  daughter,  it  was  held 
by  the  Lords  Justices  of  the  Court  of  Appeal,  reversing  the  decision 
of  Sir  John  Romilly,  M.  R.,  that  the  devise  amounted  to  a  gift  to  the 
separate  use  of  the  daughter  without  *power  of  anticipation:  r^isl 
Goulder  v.  Camm,  1  De  G.  F.  &  Jo.  146.  L         J 

An  indefinite  bequest  of  the  interest  of  a  fund  to  a  woman  to  her 
separate  use,  will  give  to  her  the  capital  also  to  her  separate  use.  Thus, 
where  a  testator  gave  the  interest  of  a  capital  sum  of  1000L  to  his  wife 
for  her  sole  use  and  benefit,  and  free  from  the  debts  and  control  of  any 
husband  she  might  marry,  and  directed  that  her  receipt  alone  should 
be  a  sufficient  discharge  to  his  executor,  it  was  held  by  Lord  Oranworth, 
V.  C,  that  the  gift  of  the  interest  of  1000L  passed  the  capital  to  the 
widow,  and  that  she  was  entitled  to  it  to  her  separate  use :  Humphrey 
v.  Humphrey,  1  Sim.  N.  S.  586. 

So  a  bequest  of  a  sum  of  money  to  a  married  woman  for  her  own  use, 
nevertheless  during  her  life,  the  executors  were  to  invest  the  sum  and 
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to  pay  the  dividends  during  her  life  to  her  separate  use,  independent  of 
any  husband,  was  held  to  give  her  an  absolute  and  not  merely  a  life  in- 
terest :   Gurney  v.  Goggs,  25  Beav.  334. 

In  a  recent  case  a  testator  gave  all  his  real  and  personal  estate  to 
trustees  in  trust  for  his  wife  for  life,  and  after  her  decease  for  his  daugh- 
ter absolutely ;  and  he  directed  that  the  principal  moneys,  rents,  issues, 
profits,  interest  dividends,  and  proceeds  which  his  wife  and  daughter, 
or  either  of  them,  should  be  entitled  to  under  his  will,  should  be  paid 
into  their  own  proper  hands  as  the  same  became  due,  and  not  by  way 
of  anticipation ;  and  should  be  for  the  separate  use  and  benefit  of  his 
wife  and  daughter ;  and  for  which  moneys,  rents,  issues,  profits,  inter- 
est dividends,  or  proceeds,  the  receipt  alone  of  his  wife  and  daughter, 
whether  covert  or  sole,  should  be  an  effectual  discharge  to  his  trustees. 
It  was  held  by  Sir  R.  Kindersley,  V.  C,  that  the  corpus  of  the  real  es- 
tate was  not  given  to  the  separate  use  of  the  testator's  daughter :  Trout- 
beck  v.  Boughey,  2  L.  R.  Eq.  534. 

As  to  the  exclusion  of  the  marital  right  by  a  French  settlement,  see 
Este  v.  Smyth,  18  Beav.  112. 

But  it  has  been  held  that  no  separate  use  has  been  created  where 
there  is  a  mere  direction  "  to  pay  to  a  married  woman  and  her  assigns  :  " 
Dakins  v.  Berisford,  1  Ch.  Ca.  194;  Lumb  v.  Milnes,  5  Yes.  511;  or 
there  is  a  gift  "  to  her  use :  "  Jacobs  v.  Amyatt,  1  Madd.  376,  n. ;  "  to 
her  own  use  and  benefit :  "  Johnes  v.  Lockhart,  cited  3  Bro.  0.  C.  383, 
n. ;  Wills  v.  Sayers,  4  Madd.  409  ;  Roberts  v.  Spicer,  5  Madd.  491 ;  Ken- 
sington v.  Dollond,  2  My.  &  K.  184 ;  Beales  v.  Spencer,  2  T.  &  C.  0. 
C.  651 ;  to  her  "  absolute  use  :  "  Ex  parte  Abbott,  1  Deac.  338  ;  unless 
the  context  requires  the  words  "  absolute  use "  to  be  construed  as 
"  separate  use  :  "  Shewell  v.  Dwarris,  Johns.  172  ;  or  when  a  payment 
is  directed  to  be  made  "  into  her  proper  hands,  to  and  for  her  own 
r*<iicn  use  an<^  benefit:"  Tyler  v.  *Lake,  4  Sim.  144;  S.  C,  2  Russ. 
&  My.  183;  into  her  proper  hands,  "to  her  own  proper  use 
and  benefit :  "  Blacklow  v.  Laivs,  2  Hare,  49 ;  but  see  Hartley  v. 
Hurle,  5  Ves.  545  ;  or  when  property  is  "  to  be  under  her  sole  control :  " 
Massey  v.  Parker,  2  My.  &  K.  It 4  ;  or  where  there  is  a  devise  without 
the  intervention  of  trustees,  "  for  her  sole  use  and  benefit :  "  Gilbert  v. 
Lewis,  1  De  Gr.  Jo.  &  Sm.  38;  Lewis  v.  Matthews,  2  L.  R.  Eq.  117; 
Massey  v.  Bowen,  4  L.  R.  Ho.  Lo.  288;  S.  C,  1  I.  R.  Eq.  110,  nom. 
Massey  v.  Hayes  ;  or  a  direction  to  transfer  "  to  own  use  and  benefit :  " 
Darcy  v.  Groft,  9  Ir.  Oh.  Rep.  19,  31.  So,  a  bequest  to  a  woman  and 
her  assigns  for  her  life,  "  for  her  and  their  own  absolute  use  and  bene- 
fit,'' does  not  confer  upon  her  a  separate  estate :  Rycroft  v.  Christie, 
3  Beav.  238. 

So,  a  bequest  by  will  to  the  testator's  wife  for  life  of  the  income  of 
property,  "  to  be  expended  by  her  as  she  might  think  fit  and  proper 
and  agreeable  to  her  free  will  and  pleasure,"  has  been  held  not  to  give 
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her  a  separate  use  in  the  same  :  Be  Graham's  Trusts,  20  W.  R.  (V.  C. 
M.)  289. 

And  where  a  testator  gave  1000L  to  his  sister  for  her,  or  for  her  chil- 
dren's sole  use  and  benefit  forever,  and  directed  his  executors  to  pay 
the  same  to  her  as  soon  as  possible,  it  was  held  that  the  sister  did  not 
take  the  1000L  to  her  separate  use:   Ghipchase  v.  Simpson,  16  Sim.  485. 

As  to  whether  presents  made  by  a  husband  to  his  wife  before  and 
after  marriage  will  be  her  separate  property,  see  Grant  v.  Grant,  34 
Beav.  623,  W.  R.  (M.  R.)  1057. 

Where  a  husband  and  wife  agree  to  live  separate,  and  not  to  inter- 
fere with  any  property  which  each  may  subsequently  acquire,  the  wife's 
subsequently  acquired  property  will  be  considered  as  her  separate  es- 
tate :  Haddon  v.  Fladgate,  1  Sw.  &  Tr.  48. 

"Where  a  decree  erroneously  states  that  a  married  woman  is  entitled 
to  her  separate  use,  the  Court  not  having  decided  what  her  interest 
was,  it  is  not  binding  as  a  declaration  of  right,  and  must  be  disre- 
garded: Moore  v.  Walter,  11  W.  R.  (V.  0.  K.)  U3. 

As  to  restraint  upon  alienation.] — When  once  it  was  established  that 
the  separate  property  of  a  married  woman  must  be  so  far  enjoyed  by 
her  as  a  feme  sole,  as  to  bring  with  it  all  the  incidents  of  property,  and 
that  she  might  therefore  dispose  of  it  as  a  feme  sole,  it  was  found  that, 
to  secure  her  the  desired  protection  against  the  influence  and  control  of 
her  husband,  which,  if  exercised,  would  in  all  probability  be  destructive 
of  her  estate,  it  was  necessary  to  insert  in  settlements  and  wills  a  clause 
restraining  the  wife  from  anticipating  or  alienating  her  separate  prop- 
erty. This  clause  was  first  inserted  in  Miss  Watson's  *settle-  r^Kon-i 
ment,  by  the  advice  of  Lord  Thurlow,  who  was  a  trustee  (Py- 
bus  v.  Smith,  3  Bro.  C.  0.  347  ;  Parkes  v.  White,  11  Yes.  221  ;  Jack- 
son v.  Hobhouse,  2  Mer.  487  ;  and  see  the  remarks  of  Lord  Cottenham 
in  Rennie  v.  Bitchie,  12  C.  &  F.  234)  ;  and  it  is  valid,  when  annexed 
to  a  gift  to"  a  married  woman  for  her  separate  use,  whether  the  subject 
of  the  gift  be  real  or  personal  estate,  or  whether  it  be  in  fee  or  for  life 
only :  Baggett  v.  Meuw,  1  Coll.  138  ;  1  Ph.  627  ;  Be  Sykes1  Trusts,  2  J. 
&  H.  415. 

Although  interest  for  many  purposes  is  treated  as  accruing  due  de 
die  in  diem,  a  married  woman  upon  whom  the  fund  out  of  which  it  pro- 
ceeds is  settled  to  her  separate  use  without  power  of  anticipation,  can- 
not effectually  assign  an  apportioned  part  of  the  interest  up  to  the  date 
of  the  assignment,  but  can  only  deal  with  the  interest  after  it  has  be- 
come payable  :  In  re  Brettle,  2  De  Q.  Jo.  &  Sm.  79  ;  Jollands  v.  Bur- 
dett,  10  Jur.  N.  S.  349. 

Although  ordinarily  the  income  of  property,  settled  to  the  separate 
use  of  a  married  woman,  is  liable  to  make  good  a  loss  occasioned  by 
her  own  breach  of  trust  in  making  away  with  other  property  under  the 
trust,  if  there  be  a  clause  against  anticipation,  future  income  during 
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coverture  will  not  be  so  liable :   Olive  v.  Carew,  1  J.  &  H.  199  ;  Pem- 
berton  v.  M'Oill,  1  Drew.  &  Sm.  266,  ante,  p.  493. 

The  clause  against  anticipation,  when  annexed  to  a  gift  to  an  Eng- 
lishwoman whose  husband  is  domiciled  abroad,  is  valid  and  it  cannot  be 
dispensed  with,  even  although  by  the  law  of  the  country  where  the 
husband  is  domiciled  it  is  inoperative,  because  a  change  of  domicile 
does  not  prevent  an  English  citizen  from  taking  property  according  to 
the  form  allowed  by  the  law  of  England  :  Peillon  v.  Brooking,  25 
Beav.  218. 

Although  there  is  a  clause  restraining  alienation,  the  income  is  liable 
to  costs  properly  incurred  by  the  trustees,  at  any  rate  when  they  have 
authority  under  the  instrument  whereby  they  are  appointed  to  reim- 
burse themselves:  see  D'Oechsner  v.  Scott,  24  Beav.  239;  there  prop- 
erty was  settled  to  the  separate  and  inalienable  use  of  a  married  woman 
for  life,  and  the  trustees  were  authorised,  out  of  the  moneys  which 
should  come  to  their  hands,  to  reimburse  to  themselves  all  expenses  to 
be  incurred  in  or  about  the  execution  of  the  trusts  or  any  matter  rela- 
ting to  the  settlement.  A  bill  filed  by  her  next  friend,  complaining  of 
a  breach  of  trust  and  to  remove  the  trustees,  was  dismissed  with  costs, 
but  by  consent  new  trustees  were  to  be  appointed,  and  a  receiver  to 
get  in  the  income.  Before  new  trustees  had  been  appointed  and  the 
costs  paid  by  the  next  friend,  he  became  insolvent.  It  was  held 
r^roi-i  *by  Sir  John  Romilly,  M.  R.,  that  the  income  in  the  hands  of 
the  receiver  was  applicable  to  the  payment  of  the  trustees' 
costs.  » 

And  the  costs  of  a  married  woman,  incurred  by  her  in  the  defence  to 
a  suit  by  her  husband,  to  set  aside  a  post-nuptial  settlement,  whereby 
funds  were  assigned  to  trustees  to  secure  an  annuity  to  her  separate  use, 
without  power  of  anticipation,  were  under  the  provisions  of  sect.  28  of 
23  &  24  Vict.  c.  127,  charged  on  the  annuity:  In  re  Keane,  12  L.  R. 
Eq.  115. 

By  a  marriage  settlement  the  income  of  a  trust  fund  was  to  be  paid  dur- 
ing the  joint  lives  of  husband  and  wife,  as  they  should  appoint,  "  but  not 
so  as  to  deprive  themselves  of  the  benefit  thereof  by  charge  or  otherwise  in 
the  way  of  anticipation."  Before  a  divorce  a  mensd  et  thoro,  they  ap- 
pointed the  income  between  themselves  in  equal  moieties.  It  was  held 
by  Sir  John  Romilly,  M.  R.,  that  the  appointment  was  valid,  as  they 
would  not  deprive  themselves  of  the  benefit  of  the  fund  by  dividing  the 
income  between  them  :  In  re  Linzee's  Settlement,  23  Beav.  241. 

As  the  separate  use,  and  the  restraint  upon  alienation,  which  is  a 
modification  of  it,  are  creatures  of  equity  called  into  existence  merely 
for  the  purpose  of  securing  to  the  wife  the  enjoyment  of  her  own  prop- 
erty free  from  marital  rights  and  influence,  they  cease  to  exist  when 
they  are  unnecessary  for  that  purpose ;  thus,  property  jiiven  to  the 
separate  use  of  a  woman,  although  subject  to  restraint  upon  anticipa- 
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tion,  may  be  aliened  by  her  at  any  time  when  she  is  discovert :    Tullett 
v.  Armstrong,  1  Beav.  1 ;  4  My.  &  Cr.  317. 

It  was,  indeed,  at  one  time,  supposed,  that  the  separate  use,  with  the 
restraint  upon  anticipation,  was  only  effectual  during  a  coverture  in  ex- 
istence at  the  time  of  the  gift,  and  did  not  extend  to  a  subsequent  cover- 
ture :  Newton  v.  Beid,  4  Sim.  141;  Brown  v.  Pocock,  5  Sim.  663; 
Woodmeeston  v.  Walker,  2  Russ.  &  My.  20T  ;  but  it  is  now  clearly  set- 
tled by  the  leading  case  of  Tullett  v.  Armstrong,  1  Beav.  1,  that  al- 
though the  separate  estate,  whether  modified  by  restraint  or  not,  is  sus- 
pended while  a  woman  is  discovert,  it  is  capable  of  arising  upon  the 
happening  of  any  marriage.  In  that  case,  a  testator  gave  property 
to  trustees,  in  trust  for  his  wife  for  life,  with  remainder  to  M.  A.  T., 
then  a  feme  sole,  for  life,  in  such  manner  that  it  should  not  be  antici- 
pated, and  that  no  husband  should  acquire  any  control  over  it.  M.  A. 
T.  was  unmarried  at  the  death  of  the  testator,  but  she  married  in  the 
lifetime  of  the  widow.  It  was  held,  by  Lord  Langdale,  M.  R.,  whose 
learned  and  elaborate  judgment  has  settled  the  law  upon  a  satisfactory 
basis,  that  both  the  ^separate  use  clause,  and  the  restriction 
against  alienation,  became  effectual  on  her  marriage ;  and  his  <-  ■* 
Lordship  laid  down  the  following  rules  as  deduced  from  the  aiithori- 
ties : — 

"  That  property  given  to  a  woman  for  her  separate  use,  independent 
of  any  husband,  may,  under  the  authority  of  this  Court,  be  enjoyed  by 
her  during  her  coverture  as  her  separate  estate,  although  the  property 
originally,  or  at  any  subsequent  period  or  periods  of  time,  became 
vested  in  her  when  discovert. 

"  That,  in  respect  of  such  separate  estates,  she  is,  by  the  Court,  con- 
sidered as  a  feme  sole,  although  covert.  Her  faculties  as  such,  and  the 
nature  and  extent  of  them,  are  to  be  collected  from  the  terms  in  which 
the  gift  is  made  to  her,  and  will  be  supported  by, this  Court  for  her 
protection. 

"  The  words  '  independent  of  a  husband,'  whether  expressed  or  im- 
plied in  the  term  of  the  gift,  mean  no  more  than  that  this  Court  will 
not  permit  the  marital  power  of  the  husband  to  be  used,  in  contraven- 
tion of  the  enjoyment  of  the  property,  according  to  the  terms  of  the 
gift. 

"  If  the  gift  be  made  for  her  sole  and  separate  use,  without  more,  she 
has,  during  the  coverture,  an  alienable  estate  independent  of  her  hus- 
band. 

"  If  the  gift  be  made  to  her  sole  and  separate  use,  without  power  to 
alienate,  she  has,  during  coverture,  the  present  enjoyment  of  an  unalien- 
able estate  independent  of  her  husband. 

"  In  either  of  these  cases  she  has,  when  discovert,  a  power  of  aliena- 
tion ;  the  restraint  is  annexed  to  the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only  during  coverture ;   whilst   the 
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woman  is  discovert,  the  separate  estate,  whether  modified  by  restraint 
or  not,  is  suspended,  and  has  no  operation,  though  it  is  capable  of  aris- 
ing upon  the  happening  of  a  marriage. 

"  The  restriction  cannot  be  considered  distinctly  from  the  separate 
estate,  of  which  it  is  only  a  modification.  To  say  that  the  restriction 
exists,  is  saying  no  more  than  that  the  separate  estate  is  so  modified. 
The  donor,  in  giving  the  woman,  when  married,  some  of  the  faculties  of 
a  feme  sole,  has  withheld  the  power  of  alienation,  under  the  terms  of  the 
gift ;  and,  by  the  aid  of  this  Court,  the  woman  is  a  feme  sole,  as  to  the 
present  enjoyment  of  the  property,  but  no  further ;  measuring  her 
faculty  by  the  terms  of  the  gift,  she  is  not  a  feme  sole  as  to  the  disposi- 
tion of  her  property  in  anticipation  of  her  intended  provision.  If  there 
be  no  separate  estate,  there  can  be  no  such  restriction  as  that  which  is 
now  under  consideration.  The  separate  estate  may,  and  often  does 
exist,  without  the  restriction,  but  the  restriction  has  no  independent 
existence ;  when  found,  it  is  as  a  ^modification  of  the  sepa- 
L         J  rate  estate,  and  inseparable  from  it." 

The  decision  of  Lord  Langdale  was  affirmed  by  Lord  Cottenham, 
who  observed,  that  after  the  most  anxious  consideration,  he  had  come 
to  the  conclusion,  that  the  jurisdiction  which  the  Court  had  assumed 
in  similar  cases,  justified  it  in  extending  it  to  the  protection  of  the  sepa- 
rate estate,  with  its  qualification  and  restrictions  attached  to  it,  through- 
out a  subsequent  coverture,  and  resting  such  jurisdiction  upon  the 
broadest  foundation,  and  that  the  interests  of  society  require  that  this 
should  be  done.  When  the  Court  first  established  the  separate  estate, 
it  violated  the  laws  of  property  as  between  husband  and  wife ;  but  it 
was  thought  beneficial,  and  it  prevailed.  It  being  once  settled  that  a 
wife  might  enjoy  a  separate  estate  as  a  feme  sole,  the  laws  of  property 
attached  to  this  new  estate ;  and  it  was  found,  as  part  of  such  law,  that 
the  power  of  alienation  belonged  to  the  wife,  and  was  destructive  of  the 
security  intended  for  it.  Equity  again  interfered,  and,  by  another 
violation  of  the  laws  of  property,  supported  the  validity  of  the  prohi- 
bition against  alienation :  4  My.  &  Cr.  405.  See  also  In  re  Gaffee,  1 
Mac.  &  O.  541 ;  Scarborough  v.  Borman,  4  My.  &  Cr.  3*18;  Hawkes  v. 
Hubback,  11  L.  R.  Eq.  5. 

Inasmuch  as  a  woman  has,  when  discovert,  full  power  over  property 
settled  to  her  separate  use,  though  coupled  with  a  restraint  against 
alienation,  the  question  sometimes  arises  whether  the  lady  has  not  by 
her  acts  acquired  the  property  unrestricted  and  unfettered  by  any  trust 
or  restraint,  so  that  neither  attach  upon  her  marriage  as  they  would  do 
in  the  absence  of  such  acts. 

As  for  instance,  when  stock  has  been  given  to  trustees  for  the  sepa- 
Tate  use  of  a  woman,  and  she  afterwards,  when  discover,  has  called  upon 
the  trustees  to  sell  the  stock,  and  received  from  them  the  proceeds  of 
the  sale,  the  trust  for  her  separate  use  is  clearly  at  an  end.     Per  Wood, 
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V.  C,  in  Wright  v.  Wright,  2  J.  &  H.  655.  As  to  the  power  of  a  woman 
when  discovert  to  call  for  a  transfer  of  property  settled  to  her  separate 
use,  see  Buttanshaw  v.  Martin,  Johns.  89. 

The  question  is  more  difficult  when  property  has  been  left  to  the 
separate  use  of  a  woman  without  the  intervention  of  trustees.  The 
authorities,  however,  appear  to  decide  that  when  a  woman,  having  prop- 
erty so  given  to  her,  allows  it  to  remain  in  statu  quo,  in  the  same  form 
of  investment  in  which  it  was  given  to  her,  then  on  her  subsequent  mar- 
riage her  husband  must  be  considered  as  adopting  the  property  in  the 
state  in  which  it  was  left,  and  subject  to  the  trusts  which  while  in  that 
state  had  been  impressed  upon  it ;  and  the  husband,  moreover,  will  be 
*converted  into  a  trustee  for  the  wife:  Newlands  v.  Paynter,  4 
My.  &  Cr.  408.  L  524] 

But  if  the  woman,  being  sui  juris  and  discovert,  deals  with  the  prop- 
erty so  left  to  her,  by  converting  it  into  property  of  a  different  kind, 
the  trust  will  be  at  an  end.  See  Wright  v.  Wright,  2  J.  &  H.  647  ;  there 
stock  in  the  public  funds  was  bequeathed  to  a  woman  for  her  separate 
u.-.e,  without  power  of  anticipation,  but  without  the  intervention  of  any 
trustee,  and  she  afterwards  being  discovert  and  sui  juris  sold  the  stock, 
and  spent  a  portion  of  the  proceeds,  and  invested  the  rest  in  shares  of 
a  joint  stock  bank  and  Canada  bonds.  It  was  held  by  Sir  W.  Page 
Wood,  V.  C,  that  by  so  doing  she  determined  the  trust  for  her  separate 
use.  "  Had  the  lady,"  said  his  Honor,  "  allowed  the  property  to  re- 
main in  statu  quo,  had  she  left  it  until  her  marriage  in  the  form  of 
investment  in  which  it  was  bequeathed  to  her  by  her  parents,  then, 
according  to  Newlands  v.  Paynter,  the  husband  must  have  been  con- 
sidered as  adopting  the  property  in  the  state  in  which  they  left  it,  and 
subject  to  the  trusts  which  while  in  that  state  they  had  impressed  upon 
it.  But  she  did  not  leave  it  in  that  form ;  having  the  sole  ownership 
of  the  property,  and,  being  single  and  sui  juris,  she  sold  it  and  received 
the  purchase-money.  "When  the  property  was  in  her  hands  as  money, 
it  was  absolutely  hers,  as  if  it  had  never  been  fettered  by  any  trust 
whatever.  By  selling  the  property,  she  disposed  of  it  finally  and  en- 
tirely. ...  A  contrary  decision  would  lead  to  the  absurd  conse- 
quence that  a  person  about  to  marry  a  lady  with  a  handsomely  furnished 
house,  would  be  bound  to  inquire  into  the  history  of  every  article  of 
furniture,  "and  of  the  money  with  which  every  table  and  chair  was  pur- 
chased ;  and  if  it  should  turn  out  that  any  article  of  furniture  had  been 
purchased  with  money  produced,  however  remotely,  by  the  sale  of  prop- 
erty originally  impressed  with  a  trust  for  the  lady's  separate  use,  he 
must  in  the  event  of  his  marrying  her  be  considered  in  this  Court  as 
adopting  it  in  that  state,  and  bound  in  equity  not  to  disturb  it.  Cases 
are  conceivable  in  which  it  would  be  quite  as  possible  to  trace  the  pro- 
ceeds arising  from  the  sale  of  property  originally  impressed  with  a 
trust  of  this  description  into  tables  and  chairs,  as  it  is  in  the  case  before 
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me  to  trace  the  proceeds  of  the  stock  into  shares  or  bonds ;  but  the 
mere  circumstance  of  its  being  possible  to  trace  the  proceeds  of  the 
sale,  cannot  enable  this  Court,  in  a  case  like  the  present,  where  once 
the  cestui  que  trust,  being  discovert  and  sui  juris,  has  converted  the 
property  from  its  original  form,  and  has  dealt  with  it  as  absolute  owner, 
to  treat  the  property  into  which  the  proceeds  of  the  sale  can  be  so 

traced  as  still  *subject  to  a  trust  for  her  separate  use." 
L  J  A  trust  for  the  separate  use  of  a  woman  may  be  confined  to  a 
particular  coverture  (Moore  v.  Morris,  4  Drew.  33).  Secus  where  the 
words  show  that  the  separate  use  is  intended  to  last  during  the  whole 
life  of  the  wife.  See  Gaffee's  Settlement,  1  Mac.  &  G.  541  ;  Hawkes  v. 
Hubback,  11  L.  R.  Eq.  5,  overruling  Knight  v.  Knight,  6  Sim.  121; 
Benson  v.  Benson,  6  Sim.  126  ;  Bradley  v.  Hughes,  8  Sim.  149. 

Restraint  on  alienation  cannot  be  dispensed  with  by  the  Court.'] — 
Where  there  is  attached  to  the  separate  use  of  a  married  woman  a  clause 
against  anticipation,  the  Court  has  no  power  to  release  it  from  that  re- 
straint, even  in  cases  where  it  would  manifestly  be  for  her  benefit  to  do 
so.  Thus  where  a  testator  gave  a  married  woman  a  legacy  upon  con- 
dition that  she  conveyed  within  twelve  months,  her  separate  estate, 
which  was  subject  to  a  restraint  against  anticipation  to  certain  persons, 
it  was  held  by  Sir  John  Romilly,  M.  R.,  that  effect  could  not  be  given 
to  the  bequest,  though  highly  beneficial  to  the  married  woman.  "  It  is 
said,"  observed  his  Honor,  "  that  these  cases  of  separate  use  and  re- 
straint are  mere  creatures  of  equity,  and  that  therefore  a  Court  of 
Equity  may  deal  with  them  as  it  thinks  right.  It  is,  no  doubt,  true 
that  they  have  arisen  from  the  doctrines  laid  down  by  the  judges  who 
have  presided  in  courts  of  equity  ;  but  so  have  all  trusts,  and  it  does 
not  therefore  follow  that  this  Court  can  dispense  with  or  mould  this 
fetter  as  and  when  it  thinks  fit.  I  entirely  concur  in  the  argument,  that 
if  the  Court  could,  on  the  present  occasion,  dispense  with  it,  because  it 
is  for  the  interest  of  the  married  woman,  it  might  and  would  in  like 
manner  be  dispensed  with,  if  a  person  offered  to  give  her  three  times 
the  value  of  the  property  to  settle  it  on  the  same  trusts,  provided  she 
conveyed  her  separate  and  unalienable  interest  in  the  property.  But  I 
am  of  opinion  that  she  could  not  so  convey  it:  the  first  testator  has 
thought  fit  to  impose  certain  fetters  on  his  property,  which  are  sanc- 
tioned by  the  law  of  England,  and  which  it  permits  a  testator  to  impose  : 
those  fetters  remain  and  make  the  property  in  the  hands  of  the  devisee 
or  legatee  absolutely  inalienable  for  any  consideration  whatever:" 
Robinson  v.  Wheelright,  21  Beav.  214,  affirmed  on  appeal,  6  De  G.  Mac. 
&  G.  535.     See  also  Peillon  v.  Brooking,  25  Beav.  218. 

Where  there  is  an  absolute  gift  to  a  married  woman  but  with  a  re- 
straint upon  anticipation,  the  fund  cannot  during  the  coverture  be 
parted  with  by  the  Court:  Gaskell's  Trusts,  11  Jur.  N.  S.  (V.  C.  W.), 
?80. 
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So  where  a  married  woman  was  *enlitled  to  the  income  of  r^^ai 
property  held  in  trust  for  her  separate  use,  with  a  restraint 
upon  anticipation,  joined  her  husband  in  a  power  of  attorney  to  receive 
and  sue  for  any  moneys  due  to  them,  it  was  held  by  Sir  R  Malins,  V. 
C,  that  the  trustee  was  not  justified  in  paying  the  attorney  the  wife's 
separate  income :  Eenrick  v.  Wood,  9  L.  R.  Eq.  333. 

If  an  estate  settled  to  the  separate  use  of  a  married  woman  without 
power  of  anticipation,  is  subject  to  prior  equities,  such,  for  instance,  as 
raising  the  costs  of  a  suit,  the  Court  may  be  able  to  direct  a  sale  of  the 
estate :  Fleming  v.  Armstrong ,  34  Beav.  109. 

It  seems  that  the  clause  restraining  a  married  woman  from  anticipa- 
tion does  not  exempt  her  from  the  ordinary  consequences  of  lapse  of 
time  and  acquiescence :  Derbishire  v.  Home,  3  De  G.  Mac.  &  G.  80. 
See  Davies  v.  Hodgson,  25  Beav.  186  ;  and  that  she  can  bind  herself  by 
a  compromise  with  her  trustees  as  to  the  amount  of  the  sum  settled  to 
her  separate  use:    Wilton  v.  Hill,  25  L.  J.  (Ch.)  156. 

What  words  will  restrain  alienation.] — As  in  the  case  of  the  separate 
use,  no  particular  form  of  words  is  necessary  to  restrain  alienation,  but 
the  intention  must  be  clear.  Thus,  where  there  was  a  direction  to  pay 
dividends  to  such  persons  and  in  such  manner  and  form  as  the  wife 
should,  from  time  to  time  during  her  life,  notwithstanding  her  cover- 
ture, by  any  note  or  writing  under  her  hand  appoint,  and  in  default  of 
appointment,  into  her  proper  hands  for  her  separate  use,  and,  after  her 
death,  to  her  husband :  upon  a  bill  being  filed  by  the  husband  and  wife, 
it  was  held  there  was  no  restraint  upon  alienation  by  the  wife,  and  a 
transfer  of  the  fund  was,  with  the  consent  of  the  wife,  made  to  the  hus- 
band :  Clarke  v.  Pistor,  cited  3  Bro.  C.  C.  568  ;  Pybus  v.  Smith,  1  Ves. 
jun.  189;  S.  C,  3  Bro.  C.  C.  340:  Witts  v.  Dawkins,  12  Yes.  501  ; 
Brown  v.  Like,  14  Ves.  302  ;  Sturgis  v.  Corp,  13  Ves.  190.  These  de- 
cisions were  followed  in  Cooke  v.  Husbands,  11  Md.  492,  503  ;  but  in 
Perkins  v.  Hay s,  3  Gray,  405,  the  Court  deduced  restraint  on  alienation 
from  words  nearly  equivalent  to  those  employed  in  Clarke  v.  Pistor, 
and  which  differed  from  them  chiefly  in  providing  that  the  fund  should 
be  appropriated  to  the  maintenance  and  education  of  the  children.  In 
the  case  of  Hovey  v.  Blakeman,  9  Ves.  524,  where  there  was  a  trust  to 
pay  rents,  dividends,  and  profits,  "  into  the  respective  proper  hands  of 
the  testator's  two  sisters,  so  long  as  they  should  live,  the  same  to  be  to 
their  separate  use,"  Sir  William  Grant,  M.  R.,  thought,  as  it  was  ex- 
pressed, that  an  absolute  property  was  not  intended  to  be  given  to 
them,  so  as  to  give  a  power  of  disposition ;  that  it  was  a  personal  be- 
quest to  them,  to  be  paid  into  their  respective  proper  hands,  without  a 
power  of  disposition ;  and  he  dismissed  a  petition  of  an  annuitant 
under  a  grant  from  one  of  them,  leaving  her  to  file  a  bill,  but  intimating 
an  opinion  against  it.    The  authority  of  Hovey  v.  Blakeman,  is  at  least 
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r*fS2Tl  doubtful,  if  it.  is  not  to  be  considered  as  overruled;  for,  where 
expressions  giving  the  wife  a  right  to  receive  property  "  with 
her  own  hands,"  or,  "  with  her  own  hands  from  time  to  time,"  or,  where 
equivalent  expressions  are  made  use  of,  they  are,  to  use  the  words  of 
Lord  Eldon,  "  only  an  unfolding  of  all  that  is  implied  in  a  gift  to  the 
separate  use."  See  Parhes  v.  White,  11  Ves.  222;  Acton  v.  White,  1 
S.  &  S.  429 ;  Bose  v.  Sharrod,  11  W.  R.  (V.  C.  K.)  356. 

So  where  a  testator,  having  bequeathed  the  sum  of  stock  in  trust  for 
the  separate  use  of  his  wife  for  her  life,  directed  that  it  "  should  remain 
during  her  life,  and  be,  under  the  orders  of  the  trustees,  made  a  duly 
administered  provision  for  her,  and  the  interest  of  it  to  be  given  to  her,  on 
her  personal  appearance  and  receipt,"  by  the  banker  the  trustee  might 
appoint ;  it  was  held  by  Lord  Cranworth,  V.  C,  that  the  wife  was  not 
prohibited  from  alienating  her  interest  in  the  stock :  Boss's  Trust,  1 
Sim.  N.  S.  196.  See  also  Wag staff v.  Smith,  9  Ves.  520,  524.  See  and 
consider  Scott  v.  Davis,  4  My.  &  Cr.  81,  89. 

Although  a  bequest  of  stock  for  a  married  woman,  for  her  separate 
use,  for  life,  and  after  her  decease,  for  her  appointees,  directs  that,  "  in 
case  any  appointment  should  be  made  by  deed,  the  same  should  not 
come  into  operation  until  after  her  death,"  the  married  woman  is  not 
thereby  restrained  from  anticipation,  nor  prevented  from  appointing 
the  fund  by  an  irrevocable  deed:  Alexander  v.  Young,  6  Hare,  393. 

In  a  recent  case  (In  re  Young's  Settlement,  18  Beav.  199),  a  testator 
after  bequeathing  one-third  of  his  residue  to  his  daughter  absolutely, 
to  be  vested  at  twenty-one,  but  not  to  be  paj^able  until  twenty-five, 
declared  tthat  the  beneficial  interest  thereby  intended  for  his  daughter 
should  be  for  her  separate  use,  independent  of  any  husband  she  might 
marry,  "  but  should  devolve  and  be  settled  by  deed  in  writing,  upon  her 
in  such  manner  as  if  she  were  a  feme  sole  and  unmarried,  and  her 
interest  in  the  said  interest,  dividends,  and  produce,  should  only  be 
paid,  as  the  same  should  respectively  become  and  accrue  due,  and 
should  not  be  anticipated  by  any  deed  or  instrument  whatsoever  :  and 
that  in  the  meantime,  and  until  his  daughter  should  be  married,  she 
should  only  be  entitled  to  receive  and  take  her  dividends,  interest,  and 
produce,  and  retain  the  power  to  give  and  bequeath  the  capital  or  prin- 
cipal fund  by  her  last  will  and  testament,  and  which  power  he  thereby 
conferred  upon  her."  The  daughter  being  unmarried,  it  was  held  by 
Sir  John  Romilly,  M.  R.,  that  she  took  absolutely,  and  was  entitled  to 
payment  of  the  fund  out  of  Court,  on  attaining  twenty-one. 

But  where  there  was  a  declaration  *that  the  receipt  of  the 
[*528]  wife,  or  any  person  to  whom  she  should  appoint  the  income  of 
property,  after  the  same  should  become  due,  should  be  a  valid  discharge, 
it  was  held  that  she  was  restrained  from  alienation :  Field  v.  Evans,  15 
Sim.  315  :  but  see  the  comments  on  this  case  in  Baker  v.  Bradley,  2 
Sm.  &  G.  531,  561 ;  Doolan  v.  Blake,  3  Ir.  Ch.  Rep.  340.     So,  where 
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property  is  given  to  the  separate  use  of  a  married  woman  "  not  to  be 
sold  or  mortgaged,"  she  will  take,  with  a  restraint  upon  alienation : 
Steedman  v.  Poole,  6  Hare,  193.  Where,  as  in  Miss  Watson's  Case, 
there  is  a  gift  or  settlement  of  property  to  the  separate  use  of  a  mar- 
ried woman,  and  it  is  expressed  to  be  without  power  of  anticipation,  it 
is  clear  that  alienation  by  her  is  restrained.  See  Parkes  v.  White,  11 
Ves.  221 ;  Soclcett  v.  Wray,  4  Bro.  C.  C.  483  ;  Jackson  v.  Hobhouse,  2 
Mer.  487. 

Where, according  to  a  form  at  onetime  not  unusual  amongst  convey 
ancers,  the  income  of  a  fund  was  payable  to  such  persons  as  a  married- 
woman  should  by  writing,  but  not  by  way  of  anticipation,  appoint,  and 
in  default  of  appointment  there  was  a  gift  of  it  to  her  separate  use,  it 
was  held  by  Sir  L.  Shadwell,  V.  C,  that  since  the  clause  restraining 
anticipation  was  not  expressly  extended  to  the  gift  as  well  as  to  the 
power,  she  might  execute  a  valid  assignment  of  the  income  (Brown  v. 
Bamford,  11  Sim.  127  ;  12  Sim.  616  ;  and  see  Barrymore  v.  Ellis,  8 
Sim.  1)  ;  and  in  another  case  his  Honor  held,  that  unless  the  clause 
restraining  anticipation  was  expressly  extended  to  the  power,  she  might 
execute  a  valid  appointment:  Medley  v.  Morton,  14  Sim.  222.  How- 
ever, in  Brown  v.  Bamford,  1  P.  H.  620,  Lord  Lyndhurst,  although  at 
first  he  expressed  an  opinion  in  accordance  with  that  of  the  Vice  Chan- 
cellor, ultimately,  upon  a  re-argument,  overruled  it ;  saying  that  the 
restriction  against  alienation  extended  to  the  whole  gift:  that  such  was 
the  true  construction  of  the  bequest,  and  that  it  corresponded  with, 
what  appeared  to  have  been  the  manifest  intention  of  the  testator.  See 
also,  Harnett  v.  Macdougall,  8  Beav.  187  ;  Moore  v.  Moore,  1  Coll.  54; 
and  in  Baggett  v.  Meux,  1  Coll.  138,  a  testator  devised  real  estate  to  his 
daughter,  a  married  woman,  in  fee,  but  with  a  declaration  that  she 
should  not  sell,  charge,  mortgage,  or  encumber  it,  followed  by  another 
declaration,  that  she  should  take  it  for  her  own  sole  and  separate  use 
and  benefit  and  disposal,  and  have  the  sole  management  thereof,  inde- 
pendent of  her  husband,  and  free  from  his  control  or  intermeddling. 
It  was  held  by  Sir  J.  L.  K.  Bruce,  V.  C,  that  the  restraining  clause 
was  not  void,  inasmuch  as  it  must  be  taken  in  connection,  as  well  with 
the  succeeding  as  the  preceding  words  ;  and  therefore,  that  a  security, 
by  *way  of  equitable  mortgage,  executed  by  the  husband  and 
wife  to  a  party  who  had  notice  of  the  wife's  title  under  the  L  -■ 
will,  was  void  as  against  the  wife.  'Ihis  decision,  which  was  affirmed,  1 
Ph.  627,  must  be  considered  as  overruling  Medley,  v.  Horton,  14  Sim. 
222.     See  also  Gouldner  v.  Gamm,  1  De  G.  P.  &  Jo.  146. 

It  is  not  at  all  necessary  that  negative  words  should  be  introduced  in 
the  receipt  clause,  to  complete  the  restraint  upon  alienation,  for  the 
clause  must  be  construed  to  relate  to  the  income,  subject  to  such  re- 
straints as  are  imposed  by  the  former  part  of  the  settlement.  See  Har- 
rop  v.  Howard,  3  Hare,  624 ;  Brown  v.  Bamford,  1  Ph.  626. 
VOL.  i. — 46 
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Where  a  person  having  power  to  appoint  among  a  class  or  the  chil- 
dren of  a  marriage,  makes  an  appointment  to  the  separate  use  of  a  mar- 
ried daughter,  with  a  clause  against  anticipation,  the  Court,  in  order  to 
prevent  the  execution  of  the  power  from  being  invalid  as  a  breach  of 
the  rule  against  perpetuities,  will  reject  the  clause  in  restraint  of  antici- 
pation :  Fry  v.  Capper,  Kay,  163  ;  In  re  Teague's  Settlement,  20  L.  R. 
Eq.  564  ;  and  see  Leading  Cases  on  Real  Prop.,  p.  341,  2nd  ed.  And 
if  a  similar  appointment  be  made  to  an  unmarried  daughter,  who  after- 
wards married,  the  marriage  will  not  operate  as  an  adoption  of  the 
trusts  of  the  fund  so  as  to  establish  the  validity  of  the  clause  restrain- 
ing anticipation  :  In  re  Teague's  Settlement,  10  L.  R.  Eq.  564. 

And  where  a  bequest  was  made  to  persons  in  esse  for  life,  with  re- 
mainder to  their  unborn  children,  with  a  general  direction  that  female 
children  should  take  for  their  "  separate  and  unalienable  use,"  it  was 
held  by  Lord  Romilly,  M.  R.,  that  such  restriction  was  too  remote  and 
void:  Armitage  v.  Coaies,  35  Beav.  1.  The  language,  however,  of  the 
direction  may  be  such  as  by  implication  to  confine  the  restriction  to 
tenants  for  life  :  in  which  case  it  would  be  valid.    lb. 

Where  a  woman  of  full  age  enters  into  an  agreement  on  marriage  for 
the  settlement  of  her  property  to  her  separate  use,  it  does  not  seem 
that  the  settlement  itself  should  contain  a  clause  against  anticipation 
(Symonds  v.  Wilkes,  13  W.  .R.  (L.  J.)  1026,  reversing  the  decision  of 
Sir  J.  Romily,  M.  R.,  12  W.  R.  541)  ;  at  all  events  the  Court  cannot  act 
as  if  such  clause  were  inserted  in  the  settlement,  in  the  absence  of  a 
decree  for  the  rectification  of  the  settlement  by  ordering  its  insertion. 
lb. 

Statutory  extension  of  the  Equitable  Doctrine  of  Separate  Use,  by 
20  &  21  Vict.  c.  85.] — It  may  here  be  noticed,  that  under  the  Act  to 
amend  the  law  relating  to  divorce  and  matrimonial  causes  in  England 
r*Fism  (^  ^  ^  Vict.  c.  85),  it  is  *enacted  that — "A  wife  deserted  by 
her  husband  may  at  any  time  after  such  desertion,  if  resident 
within  the  metropolitan  district,  apply  to  a  police  magistrate,  or,  if 
resident  in  the  country  to  justices  in  petty  sessions,  or  in  either  case  to 
the  court  (for  divorce  and  matrimonial  causes)  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  own  lawful  industry, 
and  property  which  she  may  become  possessed  of,  after  such  desertion, 
against  her  husband  or  his  creditors,  or  any  person  claiming  under 
him  ;  and  such  magistrate  or  justices,  or  court,  if  satisfied  of  the  fact 
of  such  desertion,  and  that  the  same  was  without  reasonable  cause,  and 
that  the  wife  is  maintaining  herself  by  her  own  industry  or  property, 
may  make  and  give  to  the  wife  an  order  protecting  her  earnings  and 
property  acquired  since  the  commencement  of  such  desertion,  from  her 
husband  and  all  creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she  were  a  feme 
sole.     Provided  always,  that  every  such  order,  if  made  by  a  police 
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magistrate  or  justices  at  petty  sessions,  shall  within  ten  days  after  the 
making  thereof,  be  entered  with  the  registrar  of  the  County  Court 
within  whose  jurisdiction  the  wife  is  resident ;  and  that  it  shall  be  law- 
ful for  the  husband,  and  any  creditor  or  other  person  claiming  under 
him,  to  apply  to  the  Court,  or  to  the  magistrate  or  justices  by  whom 
such  order  was  made,  for  the  discharge  thereof:  provided  also,  that  if 
the  husband  or  any  creditor  of,  or  person  claiming  under  the  husband 
shall  seize  or  continue  to  bold  any  property  of  the  wife  after  notice  of 
any  such  order,  he  shall  be  liable  at  the  suit  of  the  wife  (which  she  is 
hereby  empowered  to  bring),  to  restore  the  specific  property,  and  also 
for  a  sum  equal  to  double  the  value  of  the  property  so  seized  or  held 
after  such  notice  as  aforesaid :  if  any  such  order  of  protection  be 
made,  the  wife  shall  during  the  continuance  thereof  be  and  be  deemed 
to  have  been,  during  such  desertion  of  her,  in  the  like  position  in  all 
respects,  with  regard  to  property  and  contracts,  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a  decree  of  judi- 
cial separation.  (Sect.  21.)  An  order  of  protection  obtained  by  a 
married  woman  who  has  been  deserted  by  her  husband  does  not  pro- 
tect property  acquired  by  immoral  practices,  as  by  her  living  in  adul- 
tery, and  keeping  a  brothel :  Mason  v.  Mitchell,  3  H.  &  C.  528. 

Moreover,  ''  In  every  case  of  a  judicial  separation  the  wife  shall . 
from  the  date  of  the  sentence,  £*hd  whilst  the  separation  shall  continue, 
be  considered  as  a.  feme  sole  with  respect  to  property  of  every  descrip- 
tion which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her  ; 
and  such  property  may  *be  disposed  of  by  her  in  all  respects  r*cqi-i 
as  a  feme  sole,  and  on  her  decease,  the  same  shall  in  case-  she 
shall  die  intestate,  go  as  the  same  would  have  gone  if  her  husband  had 
been  then  dead  ;  provided,  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  all  such  property  as  she  may  be  entitled  to  when  such 
cohabitation  shall  take  place,  shall  be  held  to  her  separate  use,  subject 
however  to  any  agreement  in  writing  made  between  herself  and  her 
husband  while  separate."     (Sect.  25.) 

"In  every  case  of  a  judicial  separation,  the  wife  shall  whilst  so 
separated,  be  considered  as  a  feme  sole  for  the  purposes  of  contraot, 
and  wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil  pro- 
ceeding ;  and  her  husband  shall  not  be  liable  in  respect  of  any  engage- 
ment or  contract  she  may  have  entered  into,  or  for  any  wrongful  act  or 
omission  by  her,  or  for  any  costs  she  may  incur  as  plaintiff  or  defend- 
ant;  provided,  that  where  upon  any  such  judicial  separation  alimony 
has  been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall 
not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  necessaries  sup- 
plied for  her  use."     (Sect.  26.) 

This  act  has  been  amended  by  21  &  22  Vict.  c.  108,  which  gives 
jurisdiction  to  the  judge  ordinary  to  grant  protecting  orders  (sect.  6), 
and  extends  the  provisions  of  both  Acts  to  property  of  which  the  wife 
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obtaining  such  order  has  or  shall  become  entitled  as  executrix,  admin- 
istratrix or  trustee.  (Sect.  1.)  The  protecting  order,  which  must 
state  the  time  at  which  the  desertion  commenced  (sect.  9),  is  to  be 
deemed  valid  until  reversed  (sect.  8),  and  persons  or  corporations 
making  payments  under  orders  afterwards  reversed  are  to  be  protected 
and  indemnified.     (Sect.  10.) 

Where  a  wife  has  obtained  a  protecting  order,  which,  it  seems,  is 
drawn  up  in  general  terms  (Mullineux  v.  Mullineux,  6  W.  R.  (J.  0.) 
356,)  she  may  obtain  payment  to  herself  of  money  in  Court  (In  re 
Eingsley's  Trust,  26  Beav.  84  ;  In  re  Rainsdon's  Trusts,  4  Drew.  446), 
or  in  the  hands  of  trustees  (Cooke  Fuller,  26  Beav.  99),  although  it  is 
given  to  her  separate  use,  without  power  of  anticipation.  ( lb.) 

And  when  she  is  executrix  and  residuary  legatee,  or  even,  it  seems, 
when  executrix  alone,  she  may,  after  obtaining  a  protecting  order, 
transfer  stock  standing  in  the  name  of  her  testator  in  the  books  of  the 
Bank  of  England,  and  receive  dividends  as  if  she  was  a  feme  sole : 
Bathe  v.  The  Bank  of  England,  4  K.  &  J.  564. 

On  the  discharge  of  the  protecting  order,  the  property  of  the  married 
woman  becomes  subject  to  the  rights  of  her  husband  (per  Turner,  L. 
J.,  in  Budge  v.  Weedon,  4  De  G.  &  Jo.  223). 

Hence,  if  a  suit  has  been  instituted  with  reference  to  such  property, 
which,  by  reason  of  the  *protecting  order,  has  become  the 
L  J  separate  property  of  the  wife  without  the  husband  being  made 
a  party,  on  the  discharge  of  the  protecting  order  the  plaintiff  should 
bring  the  husband  before  the  Court  by  supplemental  order,  under  15  & 
16  Vict,  a-86,  s.  52  (Budge  v.  Weedon,  4  De  G.  &  Jo.  216),  but  sem- 
ble  that  it  would  not  be  right  to  do  so  if  the  wife  were  party  to  the  suit 
in  the  character  of  executrix :  Budge  v.  Weedon,  4  De  G.  &  Jo.  223. 

As  to  what  constitutes  desertion  on  the  part  of  the  husband,  see  Ex 
parte  Aldridge,  1  Sw.  &  Tr.  88.  See  28  Vict.  c.  43,  being  an  Act  to 
provide  for  the  security  of  property  of  married  women  separated  from 
their  husbands  in  Ireland. 

Statutory  extension  of  the  Equitable  Doctrine  of  separate  Use,  by  the 
Married  Woman's  Property  Act,  1810,  33  &  34  Vict.  c.  93.] — In  giving 
this  statute,  it  will  be  most  convenient  to  notice. 

First,  those  clauses  by  which  certain  property  may  be  acquired 
by  a  married  woman  to  her  separate  use.  Secondly,  those  by  which, 
subject  to  certain  provisions,  protecting  the  interests  of  the  husband 
and  his  creditors,  investments  in  Savings  Banks,  the  public  stocks  and 
funds,  incorporated  and  joint-stock  companies;  friendly,  benefit,  build- 
ing, or  loan  societies ;  or  the  insurance  of  her  own  or  her  husband's 
life,  may  be  made  or  affected  for  her  separate  use.  Thirdly,  the  clauses 
giving  remedies  in  equity  and  at  law  to  the  husband  and  wife ;  and, 
Fourthly,  those  relating  to  the  respective  liabilities  of  the  husband  and 
wife. 
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1.  Under  33  &  34  "Vict.  c.  93,  what  property  may  be  acquired  by  a 
married  woman  to  her  separate  use.] — The  wages  and  earnings  of  any 
married  woman  acquired  or  gained  by  her  after  the  passing  of  this  Act 
(9th  August,  1870),  in  any  employment,  occupation,  or  trade  in  which 
she  is  engaged,  or  which  she  carries  on  separately  from  her  husband, 
and  also  any  money  or  property  so  acquired  by  her  through  the  exer- 
cise of  any  literary,  artistic,  or  scientific  skill,  and  all  investments  of 
such  wages,  earnings,  money,  or  property,  shall  be  deemed  and  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent  of  any 
husband  to  whom  she  may  be  married,  and  her  receipts  alone  shall  be 
a  good  discharge  for  such  wages,  earnings,  money,  and  property. 
(Sect.  1.) 

Where  any  woman  married  after  the  passing  of  this  Act,  shall  during 
her  marriage  become  entitled  to  any  personal  property  as  next  of  kin, 
or  one  of  the  next  of  kin  of  an  intestate,  or  to  any  sum  of  money  not 
exceeding  200Z.  under  any  deed  or  will,  such  property  shall,  subject  and 
without  prejudice  *to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  the  woman  for  her  separate  use,  and  her  re-  L  -* 
ceipts  alone  shall  be  a  good  discharge  for  the  same.     (Sect.  7.) 

Where  any  freehold,  copyhold,  or  customaryhold  property  shall  de- 
scend upon  any  woman  married  after  the  passing  of  this  Act,  as  heiress 
or  co-heiress  of  an  intestate,  the  rents  and  profits  of  such  property 
shall,  subject  and  without  prejudice  to  the  trusts  of  any  settlement 
affecting  the  same,  belong  to  such  woman  for  her  separate  use,  and  her 
receipts  alone  shall  be  a  good  discharge  for  the  same.     (Sect.  8.) 

2.  Sow  certain  investments  may  be  made  and  policies  effected  for 
the  separate  use  of  a  married  woman. 

Government  annuities  and  deposits  in  Savings  Banks.] — Notwith- 
standing any  provision  to  the  contrary,  in  the  Act  of  10  Geo.  4,  c.  24, 
enabling  the  Commissioners  for  the  Reduction  of  the  National  Debt 
to  grant  life  annuities  and  annuities  for  terms  of  years ;  or  in  the  Acts 
relating  to  Savings  Banks  and  Post  Office  Savings  Banks,  any  deposit 
hereafter  made,  and  any  annuity  granted  by  the  said  Commissioners 
under  any  of  the  said  Acts,  in  the  name  of  a  married  woman,  or  in  the 
name  of  a  woman  who  may  marry  after  such  deposit  or  grant,  shall  be 
deemed  to  be  the  separate  property  of  such  woman,  and  the  same  shall 
be  accounted  for  and  paid  to  her  as  if  she  were  an  unmarried  woman  : 
Provided,  that  if  any  such  deposit  is  made  by,  or  such  annuity  granted 
to,  a  married  woman  by  means  of  moneys  of  her  husband  without  his 
consent,  the  Court  may,  upon  an  application  under  section  9  of  this 
Act,  order  such  deposit  or  annuity,  or  any  part  thereof,  to  be  paid  to 
the  husband.     (Sect.  2.) 

Public  Stocks  and  Funds.] — Any  married  woman,  or  any  woman 
about  to  be  married,  may  apply  to  the  Governor  and  Company  of  the 
Bank  of  England,  or  to  the  Governor  and  Company  of  the  Bank  of 
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Ireland,  by  a  form  to  be  provided  by  the  governor  of  each  of  the  said 
banks  and  company  for  that  purpose,  that  any  sum  forming  part  of  the 
public  stocks  and  funds,  and  not  being  less  than  twenty  pounds,  to  which 
the  woman  so  applying  is  entitled,  or  which  she  is  about  to  acquire,  may 
be  transferred  to,  or  made  to  stand  in,  the  books  of  the  governor  and 
company  to  whom  such  application  is  made  in  the  name  or  intended 
name  of  the  woman,  as  a  married  woman  entitled  to  her  separate  use ; 
and  on  such  sum  being  entered  in  the  books  of  the  said  governor  and 
company  accordingly,  the  same  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  shall  be  transferred  and  the  dividends 
PicrcMi  paid  as  if  she  were  an  unmarried  *woman:  Provided,  that  if 
any  such  investment  in  the  funds  is  made  by  a  married  woman 
by  means  of  moneys  of  her  husband  without  his  consent,  the  Court 
may,  upon  an  application  under  sect.  9  of  this  Act,  order  such  invest- 
ment and  the  dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband.     (Sect.  3.) 

Incorporated  or  Joint-Stock  Company.] — Any  married  woman  or 
woman  about  to  be  married,  may  apply  in  writing  to  the  directors  or  / 
managers  of  any  incorporated  or  joint-stock  company  that  any  fully 
paid  up  shares,  or  any  debenture,  or  debenture  stock,  or  any  stock  of 
such  company,  to  the  holding  of  which  no  liability  is  attached,  and  to 
which  the  woman  so  applying  is  entitled,  may  be  registered  in  the  books 
of  the  said  Company  in  the  name  or  intended  name  of  the  woman  as  a 
married  woman  entitled  to  her  separate  use,  and  it  shall  be  the  duty  of 
such  directors  or  managers  to  register  such  shares  or  stock  accord- 
ingly, and  the  same  upon  being  so  registered  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be  transferred  and  the  divi- 
dends and  profits  paid  as  if  she  were  an  unmarried  woman :  Provided, 
that  if  any  such  investment  as  last-mentioned  is  made  by  a  married 
woman,  by  means  of  moneys  of  her  husband,  without  his  consent,  the 
Court  may,  upon  an  application  under  sect.  9  of  this  Act,  order  such 
investment,  and  the  dividends  and  profits  thereon,  or  any  part  thereof, 
to  be  transferred  and  paid  to  the  husband.     (Sect.  4.) 

Industrial,  Provident,  Friendly,  Benefit,  Building,  Loan  Societies.] — 
Any  married  woman,  or  woman  about  to  be  married,  may  apply  in 
writing  to  the  Committee  of  Management  of  any  Industrial  and  Provi- 
dent Society,  or  to  the  trustees  of  any  Friendly  Society,  Benefit  Build- 
ing Society,  or  Loan  Society,  duly  registered,  certified  or  enrolled 
under  the  Acts  relating  to  such  Societies  respectively,  that  any  share, 
benefit,  debenture,  right,  or  claim  whatsoever  in,  to  or  upon  the  funds 
of  such  society,  to  the  holding  of  which  share,  benefit,  or  debenture  no 
liability  is  attached,  and  to  which  the  woman  so  applying  is  entitled, 
may  be  entered  in  the  books  of  the  Society  in  the  name  or  intended 
name  of  the  woman  as  a  married  woman  entitled  to  her  separate  use, 
and  it  shall  be  the  duty  of  such  committee  or  trustees  to  cause  the  same 
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to  be  so  entered,  and  thereupon  such  share,  benefit,  debenture,  right 
or  claim  shall  be  deemed  to  be  the  separate  property  of  such  woman, 
and  shall  be  transferable  and  payable,  with  all  dividends  and  profits 
thereon,  as  if  she  were  an  unmarried  woman  :  Provided,  that  *if  „,„,., 
any  such  share,  benefit,  debenture,  right  or  claim,  has  been  ob- 
tained by  a  married  woman  by  means  of  moneys  of  her  husband  with- 
out his  consent,  the  Court  may,  upon  an  application  under  section  9  of 
this  Act,  order  the  same,  and  the  dividends  and  profits  thereon,  or  any 
part  thereof,  to  be  transferred  and  paid  to  the  husband.     (Sect.  5.) 

Fraud  on  creditors  of  the  husband.] — Nothing  hereinbefore  con- 
tained in  reference  to  moneys  deposited  in,  or  annuities  granted  by 
Savings  Banks,  or  moneys  invested  in  the  funds,  or  in  shares  or  stock 
of  any  company,  shall  as  against  creditors  of  the  husband,  give  validity 
to  any  deposit  or  investment  of  moneys  of  the  husband  made  in  fraud 
of  such  creditors,  and  any  moneys  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  Act  had  not  passed.     (Sect.  6.) 

Policies  of  Assurance.] — A  married  woman  may  effect  a  policy  of 
assurance  upon  her  own  life,  or  the  life  of  her  husband  for  her  separate 
use,  and  the  same  and  all  benefit  thereof,  if  expressed  on  the  face  of  it 
to  be  so  effected,  shall  enure  accordingly,  and  the  contract  in  such 
policy  shall  be  as  valid  as  if  made  with  an  unmarried  woman. 

A  policy  of  insurance  effected  by  any  married  man  on  his  own  life, 
and  expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his  wife,  or  of 
his  wife  and  children,  or  any  of  them,  shall  enure  and  be  deemed  a  trust 
for  the  benefit  of  his  wife  for  her  separate  use,  and  of  his  children  or 
any  of  them,  according  to  the  interest  so  expressed,  and  shall  not,  so 
long  as  any  object  of  the  trust  remains,  be  subject  to  the  control  of  the 
husband  or  to  his  creditors,  or  form  part  of  his  estate.  When  the  sum 
secured  by  the  policy  becomes  payable,  or  at  any  time  previously,  a 
trustee  thereof  may  be  appointed  by  the  Court  of  Chancery  in  England 
or  Ireland,  according  as  the  policy  of  insurance  was  effected  in  England 
or  in  Ireland,  or  in  England  by  the  judge  of  the  County  Court  of  the 
district,  or  in  Ireland  by  the  chairman  of  the  Civil  Bill  Court  of  the 
division  of  the  county  in  which  the  insurance  office  is  situated,  and  the 
receipt  of  such  trustee  shall  be  a  good  discharge  to  the  office.  If  it 
shall  be  proved  that  the  policy  was  effected  and  premiums  paid  by  the 
husband  with  intent  to  defraud  his  creditors,  they  shall  be  entitled  to 
receive  out  of  the  sum  secured,  an  amount  equal  to  the  premiums  so 
paid.     (Sect.  10.) 

3.  Remedies  of  the  husband  and  wife  in  equity  and  at  law. 

Questions  of  ownership  between  husband  and  wife.] — In  any  question 
between  husband  and  wife  as  to  property  declared  by  *this  Act 
to  be  the  separate  property  of  the  wife,  either  party  may  apply  L       "J 
by  summons  or  motion  in  a  summary  way,  either  to  the  Court  of  Chan- 
cery in  England  or  Ireland,  according  as  such  property  is  in  England 
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or  Ireland,  or  in  England  (irrespective  of  the  value  of  the  property)  [to] 
the  judge  of  the  County  Court  of  the  district  in  which  either  party 
resides,  and  thereupon  the  judge  may  make  such  order,  direct  such  in- 
quiry, and  award  such  costs  as  he  shall  think  fit,  provided  that  any 
order  made  by  such  judge  shall  be  subject  to  appeal  in  the  same  manner 
as  the  order  of  the  same  judge  made  in  a  pending  suit  or  on' an  equit- 
able plaint  would  have  been,  and  the  judge  may,  if  either  party  so 
require,  hear  the  application  in  his  private  room.     (Sect.  9.) 

Action  by  a  married  woman.] — A  married  woman  may  maintain  an 
action  in  her  own  name  for  the  recovery  of  any  wages,  earnings,  money 
and  property  by  this  Act  declared,  to  be  her  separate  property,  or  of 
any  property  belonging  to  her  before  marriage,  and  which  her  husband 
shall,  by  writing  under  his  hand,  have  agreed  with  her  shall  belbng  to 
her  after  marriage  as  her  separate  property,  and  she  shall  have,  in  her 
own  name,  the  same  remedies,  both  civil  and  criminal,  against  all  per- 
sons whomsoever,  for  the  protection  and  security  of  such  wages,  earn- 
ings, money,  and  property,  and  of  any  chattels  or  other  property  pur- 
chased or  obtained  by  means  thereof  for  her  own  use,  as  if  such  wages, 
earnings,  money,  chattels,  and  property  belonged  to  her  as  an  unmarried 
woman  ;  and  in  any  indictment  or  other  proceeding  it  shall  be  sufficient 
to  allege  such  wages,  earnings,  money,  chattels  and  property  to  be  her 
property.     (Sect.  11.) 

4.  Respective  liabilities  of  husband  and  wife.] — A  husband  shall  not, 
by  reason  of  any  marriage  which  shall  take  place  after  this  Act  has 
come  into  operation,  be  liable  for  the  debts  of  his  wife  contracted  be- 
fore marriage,  but  the  wife  shall  be  liable  to  be  sued  for,  and  any  prop- 
erty belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy  such 
debts,  as  if  she  had  continued  unmarried.     (Sect.  12.) 

This  last  section  extends  to  property  settled  to  the  separate  use  of  a 
married  woman,  without  power  of  anticipation.  Where,  therefore,  after 
the  passing  of  that  Act,  and  on  the  same  day  on  which  a  marriage  took 
place,  but  subsequently  thereto,  judgment  was  entered  up  against  the 
wife  for  a  debt  incurred  previously  to  the  marriage,  and  the  judgment 
creditors  subsequently  obtained  a  charging-order  on  the  wife's  interest 
in  a  fund  in  Court,  to  the  income  of  whicli  the  wife  was  entitled  for  her 
separate  use,  without  power  of  anticipation,  it  *was  held  that 
L  '  J  the  charging-order  constituted  a  valid  incumbrance  on  the  fund  : 
Sanger  v.  Sanger,  11  L.  R.  Eq.  410. 

Where  in  England  the  husband  of  any  woman  having  separate  prop- 
erty becomes  chargeable  to  any  union  or  parish,  the  justices  having 
jurisdiction  in  such  union  or  parish  may,  in  Petty  Sessions  assembled, 
upon  application  of  the  guardians  of  the  poor,  issue  a  summons  against 
the  wife,  and  make  and  enforce  such  order  against  her,  for  the  mainte- 
nance of  her  husband,  as  by  seot.  33  of  "  The  Poor  Law  Amendment 
Act,  1868,"  they  may  now  make  and  enforoe  against  a  husband  for  the 
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maintenance  of  his  wife,  who  becomes  chargeable  to  any  union  or 
parish.  Where  in  Ireland  relief  is  given  under  the  provisions  of  the 
Acts  relating  to  the  relief  of  the  destitute  poor  to  the  husband  of  any 
woman  having  separate  property,  the  cost  price  of  such  relief  is  hereby 
declared  to  be  a  loan  from  the  guardians  of  the  union  in  which  the  same 
shall  be  given,  and  shall  be  recoverable  from  such  woman  as  if  she  were 
a  feme  sole  by  such  and  the  same  actions  and  proceedings  as  money 
lent.     (Sect.  13.) 

A  married  woman,  having  separate  property,  shall  be  subject  to  all 
such  liability  for  the  maintenance  of  her  children  as  a  widow  is  now  by 
law  subject  to  for  the  maintenance  of  her  children,  provided  always 
that  nothing  in  this  Act  shall  relieve  her  husband  from  any  liability  at 
present  imposed  upon  him  by  law  to  maintain  her  children.     (Sect.  14.) 

Of  Pin-money. ~\ — It  was  said  in  the  leading  case  of  Howard  v.  Digby, 
8  Bligh,  N.  R.  259,  that  no  definition  of  pin-money  was  to  be  found  in  the 
books  upon  which  reliance  could  be  placed  ;  that  the  line  which  divided 
it  from  the  separate  property  of  the  wife  could  not  be  traced  with  any 
distinctness,  or  in  a  way  on  which  dependence  could  be  placed. 

Pin-money,  however,  may  be  described  with  sufficient  accuracy  to  be 
ah  allowance  settled  upon  the  wife  before  marriage  for  the  wife's  ex- 
penditure on  her  person ;  it  is  to  meet  her  personal  expenses,  and  to 
deck  her  person  suitably  to  her  husband's  dignity,  that  is  to  say,  suit- 
ably to  the  rank  and  station  of  his  wife.  lb.  p.  268.  Gifts  or  gratui- 
tous payments  may  from  time  to  time  be  made  by  the  husband  for  the 
same  purposes,  2  Bright,  H.  &  W.  288. 

This  being  the  object  of  pin-money,  it  is  evidently  different  from 
money  settled  to  the  wife's  separate  use,  where  the  marital  right  is 
totally  excluded  ;  nor  is  it  like  an  absolute  gift  from  the  hushand  to 
the  wife.  It  is  necessary  to  bear  this  in  mind  when  questions  arise  re- 
lating to   arrears  of  pin-money. 

Upon  this  subject  it  may  be  considered  to  be  law,  that  where 
*the  wife  permits  her  pin-money  to  run  in  arrear,  she  cannot, 
on  the  death  of  her  husband,  claim  arrears  for  more  than  one  L  -■ 
year  prior  to  his  death ;  for  the  very  object  of  the  allowance  of  pin- 
money  being  to  enable  the  wife  to  deck  her  person  suitably  to  her  hus- 
band's rank  without  having  recourse  to  him  continually  for  small  sums 
of  money,  excludes  the  supposition  that  she  may  accumulate  her  pin- 
money,  while  her  husband  pays  her  bills. 

Where,  however,  a  wife  from  time  to  time  demanded  the  arrears  of 
her  pin-money  from  her  husband,  and  he  promised  that  she  should  have 
it  at  last,  it  was  held  by  Lord  Hardwicke,  C,  that  she  was  entitled  to 
all  the  arrears  due  at  her  husband's  death:  Ridout  v.  Lewis,  1  Atk.  269. 

Where  a  husband  has  paid  for  all  the  wife's  apparel,  and  provided 
for  all  her  private  expenses,  she  cannot,  it  seems,  at  any  rate  where 
there  is  no  evidence  that  she  ever  demanded  her  pin-money,  claim  for 
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any  arrears  at  the  death  of  her  husband  :  Powell  v.  Hankey,  2  P.  Wms. 
84 ;  Thomas  v.  Bennet,  2  P.  Wms.  341  ;  Fowler  v.  Fowler,  3  P.  Wms. 
355.  And  even  where  the  wife  has  been  lunatic,  if  the  husband  has 
maintained  her  in  a  manner  befitting  her  rank  and  station,  providing 
all  those  things  for  her  for  which  her  pin-money  was  set  apart,  neither 
she  nor  a  fortiori  her  personal  representatives  can  claim  any  arrears  of 
pin-money:  Howard  v.  Digby,  8  Bligh,  N.  R.  224. 

The  personal  representatives  of  the  wife  cannot  go  back  for  a  year,  or 
even  any  part  of  a  year,  for  the  arrears  of  pin-money,  for  the  allowance 
of  pin-money  has  relation  only  to  the  personal  dress  and  expenses  of  the 
wife  :  Howard  v.  Digby,  3  Bligh,  N.  R.  245. 

Paraphernalia.] — The  paraphernalia  of  the  wife  include  such  ap- 
parel and  ornaments  of  the  wife  as  are  suitable  to  her  condition  in  life, 
such  as  pearls,  rings,  watches  and  other  jewellery  given  to  the  wife  to 
be  worn  as  ornaments  of  her  person  only :  Graham  v.  Londonderry,  3 
Atk.  394. 

Old  family  jewels,  however,  of  the  husband,  though  worn  by  the  wife, 
do  not  constitute  part  of  her  paraphernalia,  unless  she  has  acquired 
them  by  gift  or  bequest :  Jervoise  v.  Jervoise,  17  Beav.  566. 

The  wife  has  no  power  to  dispose  of  her  paraphernalia  during  her 
husband's  life  (1  Bright,  H.  &  W.  287). 

The  husband,  however,  may  by  act  inter  vivos  during  the  life  of  his 
wife,  dispose  of  her  paraphernalia  either  by  sale  or  gift :  1  P.  Wms. 
"730  ;  Wilcox  v.  Gore,  11  Vin.  Ab.  180,  PI.  19;  Northey  v.  Northey,  2 
Atk.  78;  Seymore  v.  Tresilian,  3  Atk.  358,  359,  and  see  Hastings  v. 
Douglass,  Cro.  Car.  344. 

He  cannot,  however,  dispose  of  them  by  will  (lb.),  but  if  he  does 
*so  and  confers  other  benefits  upon  the  wife  by  his  will,  she  will 
L         J  be  put  to  her  election  between  her  paraphernalia  and  the  bene- 
fits she  may  take  under  the  will :   Ghurchhill  v.  Small,  2  Kenyon,  Rep. 
part  2,  p.  6. 

The  paraphernalia  of  the  wife,  such  as  jewels  purchased  by  the  hus- 
band and  given  to  her  after  the  marriage,  are  liable  to  the  debts  of  the 
husband  :  Campion  v.  Cotton,  17  Ves.  273,  and  see  2  Ves.  7  ;  Ridout  v. 
The  Earl  of  Plymouth,  2  Atk.  104. 

In  the  administration  of  assets,  however,  the  widow's  claim  to  her 
paraphernalia  is  preferred  to  general  legacies :  Tipping  v.  Tipping,  1 
P.  Wms.  730 ;  Snelson  v.  Corbet,  3  Atk.  309.  Hence  she  is  entitled  to 
have  assets  marshalled  in  all  those  cases  in  which  a  general  legatee 
would  have  that  right,  viz.,  that  as  against  the  heir:  Tipping  v.  Tip- 
ping, 1  P.  Wms.  729,  said  by  Lord  Hardwicke  to  be  "  a  leading  case 
followed  by  the  Court  ever  since :  "  3  Atk.  395.  See  note  to  Aldrieh  v. 
Cooper,  2  Lead.  Cas.  Eq.  post. 

Where,  however,  a  husband  only  pledges  the  wife's  paraphernalia, 
and  dies  leaving  a  sufficient  estate  to  redeem  the  pledge  and  pay  all  his 
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debts,  she  is  entitled  to  have  it  redeemed  out  of  his  personal  estate  even 
to  the  prejudice  of  legatees  ;  Graham  v.  Londonderry,  3  Atk.  393. 

The  widow  may  bar  her  right  to  paraphernalia  by  settlement  (  Chol- 
mely  v.  Gholmely,  2  Vern.  83),  and  if  her  husband  bequeaths  to  her  her 
paraphernalia  for  life,  and  she  dies  without  claiming  them,  as  parapher- 
nalia, she  will,  it  seems,  be  presumed  to  have  elected  to  take  them  un- 
der the  will,  and  her  executor  or  administrator  will  not  be  entitled  to 
them :  Clarges  v.  Albemarle,  2  Vern.  247. 

It  must  be  borne  in  mind  that  where  articles  such  as  ordinarily  con- 
stitute paraphernalia  are  given  to  the  wife,  either  before  or  after  mar- 
riage, by  a  relative  or  friend,  they  will  be  considered  as  given  to  her 
separate  use,  in  which  case,  as  we  have  before  seen,  she  may  dispose  of 
them  as  a  feme  sole,  and  they  will  not  be  liable  to  the  debts  or  disposi- 
tion of  her  husband.  Thus,  in  the  leading  case  of  Graham  v.  London- 
derry, 3  Atk.  393,  the  question  in  the  cause  between  Mr  Graham  and 
Lord  Londonderry  was,  whether  Lady  Londonderry,  then  the  wife  of 
the  plaintiff,  but  originally  the  wife  of  the  then  late  Lord  Londonderry, 
was  entitled  in  her  own  right,  or  as  paraphernalia,  to  particular  jewels 
thereafter  mentioned. 

First,  as  to  diamonds  given  to  her  by  Governor  Pitt,  her  husband's 
father,  and  which  were  a  present  to  her  on  the  marriage  with  his  son, 
Lord-Chancellor  Hardwicke  said,  "  This  Court  of  latter  years  has  con- 
sidered such  a  present  as  a  gift  to  the  separate  use  *of  the  wife,  „,,»-, 
and  I  am  of  opinion  she  is  entitled  in  her  own  right." 

The  next  question  was  as  to  four  diamonds  set  about  the  picture 
of  the  late  regent  of  France.  Lord  Londonderry  returned  from  France, 
and  delivered  this  picture  to  Lady  Londonderry,  and  said  at  the  same 
time  it  was  a  present  sent  to  her  by  the  regent  of  France. 

With  respect  to  this  his  Lordship  said  :  If  this  be  a  present  from  the 
regent  of  France,  it  falls  under  the  same  rule,  for  being  a  present  from 
a  stranger  during  the  coverture,  it  must  be  construed  as  a  gift  to  her 
separate  use,  though  I  do  not  think  it  so  clear  a  case  as  the  others." 
See  also  Lucas  v.  Lucas,  1  Atk.  270  ;  Brinckman  v.  Brinckman,  3  Atk. 
394,  cited.     Sed  vide  Jervoise  v.  Jervoi&e,  11  Beav.  566. 

Gifts  also  from  the  husband  to  the  wife  may  be  made  to  her  separate 
use,  where  they  are  made  to  her  absolutely  and  not  merely  to  be  worn 
as  ornaments  to  her  person  only.  See  Graham  v.  Londonderry,  3  Atk. 
393,  where  Lord  Hardwicke  says,  "I  have  indeed  admitted  a  husband 
may  make  such  gifts,  but  where  he  expressly  gives  anything  to  a  wife 
to  be  worn  as  ornaments  of  her  person  only,  they  are  to  be  considered 
as  mere  paraphernalia,  and  it  would  be  of  bad  consequence  to  consider 
them  as  otherwise ;  for  if  they  were  looked  upon  as  a  gift  to  her  sepa- 
rate use,  she  might  dispose  of  them  absolutely,  which  would  be  contrary 
to  his  intention."  See  Grant  v.  Grant,  34  Beav.  623  ;  13  W.  R.  (M.  R.) 
1057. 
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No  particular  technical  form  of 
words  is  necessary  to  create  a  trust 
for  the  separate  use  of  a  married 
"woman.  It  is  enough  that  there 
be  a  clear  and  unequivocal  intent 
to  exclude  the  rights  of  the  hus- 
band. If  it  be  plain  from  the  lan- 
guage of  the  instrument,  or  from 
all  the  circumstances  disclosed  in 
it,  that  the  intention  was  to  create 
a  separate  interest  in  the  wife,  this 
intention  will  be  sustained  and 
carried  out ;  Stuart  v.  Kissam,  2 
Barbour,  494,  496  ;  West  v.  West's 
Ex'rs,  3  Randolph,  373  ;  Lewis  v. 
Adams,  6  Leigh,  320,  331,  335  ; 
Perry  v.  Boileau,  10  Sergeant  & 
Rawle,  208  ;  Ballard  and  Wife  v. 
Taylor  et  al.,  4  Dessanssure,  550  ; 
Davis  et  ux.  v.  Cain's  Ex'r,  1  Ire- 
dell's Equity,  305,  301 ;  Heathman 
v.  Hall,  3  Id.  414,  420;  Hamilton 
v.  Bishop  &  Fly,  8  Yerger,  33,  40  ; 
Beaufort,  Adm'r,  v.  Collier,  6 
Humphreys,  481,  490 ;  Somers  v. 
Craig,  9  Id.  461 ;  Nixon  v.  Rose, 
12  Grattan,  425,  428;  Fears  v. 
Brooks,  12  Georgia,  195 ;  Cuth- 
bert  v.  Wolfe,  19  Alabama,  313 ; 
Jenkins  v.  M'Conico,  26  Id.  213, 
238  ;  Williams  v.  Avery,  38  Id. 
115  ;  no  particular  or  even  express 
words,  being  necessary  to  effectu- 
ate the  intention,  if  manifest  j 
Fears  v.  Brooks ;  Clark  v.  Ma- 
guire,  16  Missouri,  362 ;  Boal  v. 
Morqner,  46  Id.  40  ;  Whitten  v. 
Jenkins,  34  Georgia,  291  ;  Taylor 
v.  Stone,  11  Smedes  &  Marshall, 
655 ;  Clark  v.  Maguire,  16  Mis- 
souri, 311.  But  the  intention  to 
settle  the  property  to  the  separate 
use  of  the  wife  must  be  unequivo- 
cal and  unambiguous  ;  Jenkins  v. 
McConico,  26  Alabama,  213,  238  ; 


Carroll  v.  Lee,  3  Gill  &  J.  504 ; 
Turton  v.  Turton,  6  Maryland, 
315  ;  Brandt  v.  Mickle,  28  Id.  4"36, 
449.  The  intent  must  be  evident, 
not  merely  to  vest  an  interest  in 
the  wife,  but  to  vest  the  entire 
interest  in  her,  to  the  exclusion  of 
the  husband ;  Hutts  v.  Colwell,  1 
Casey,  288.  To  sustain  the  claim 
of  the  wife,  it  is  not  enough  that 
such  a  construction  is  possible  or 
probable,  or  that  one  view  is  as 
consistent  with  the  instrument  as 
the  other :  the  husband  cannot  be 
excluded  by  implication  or  con- 
jecture. The  instrument  must 
either  manifest  a  design  to  exclude 
him,  or  must  contain  provisions 
inconsistent  with  the  assertion  of 
his  marital  rights  in  respect  to  the 
property  :  see  Rudisell  v.  Watson, 
2  Devereux,  Equity,  430,  432; 
Ashcroft  v.  Little,  4  Iredell's 
Equity,  236,  238  ;  Hunt  &  Tucker 
V.  Booth,  Edwards  &  Hunt,  1  Free- 
man, 215,  218 ;  Williams  v.  Clai- 
borne et  al.,  1  Smedes  &  Marshall, 
488,  495  ;  Carroll  v.  Lee,  3  Gill  & 
Johnson,  505,  508  ;  Rome  v.  Rives, 
15  Arkansas,  330  ;  Nightingale  v. 
Hidden,  1  Rhode  Island,  115 ; 
Evans  and  Wife  v.  Knorr,  4 
Rawle,  66,  13  ;  Evans  v.  Gillespie, 
1  Swan.  128  ;  Cook  v.  Kennerly  & 
Smith,  12  Alabama,  42,  46,  and 
cases  there  cited  ;  Moss  v.  M '  Call, 
Id.  630,  635  ;  Pollard  et  al.  v.  Mer- 
rill &  Eximor,  15  Id.  110,  113; 
Mitchell  v.  Gates,  23  Id.  438; 
Welch's  Heirs  v.  Welch's  Adm'r, 
14  Id.  16 ;  Hale  et  al.  v.  Stone,  Id. 
803,  where  the  subject  is  much  dis- 
cussed. A  mere  bequest  to  a  feme 
covert,  will  not  be  to  her  separate 
use ;  Fitch  v.  Eyer,  2  Connecticut, 
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143,  146  ;  Shirley  v.  Shirley,  9 
Paige,  364  ;  nor  will  the  interven- 
tion of  a  trustee  be  of  itself  suffi- 
cient to  create  a  separate  use ; 
property  given  by  deed  or  will,  to 
a  trustee  in  trust  for  a  married 
woman,  vests  in  the  husband; 
Evans  and  Wife  v.  Knorr ;  May- 
perry  v.  Neely  et  als.,  5  Hum- 
phreys, 331,  339  ;  Hunt  &  Tucker 
v.  Booth,  Edwards  &  Hunt,  1  Free- 
man, 215,  218  ;  Welch's  Heirs  v. 
Welch's  Adm'r,  14  Alabama,  7  7  ; 
Pollard  et  al.  v.  Merrill  &  Exi- 
mor,  15  Id.  170,  174 ;  White  v. 
White,  16  G-rattan,  264  ;  Genshaler 
v.  Hauman,  2  Bush,  329 ;  but  a 
conveyance  by  a  husband  to  a 
trustee  for  the  use  of  the  wife,  will 
necessarily  be  for  her  separate  use, 
otherwise  the  transaction  would 
be  futile ;  Steel  v.  Steel,  1  Iredell's 
Equity,  452,  455  ;  and  the  same  is 
true,  of  a  gift  or  grant  by  the  hus- 
band directly  to  the  wife  for  her 
use  ;  Whitten  and  others  v.  Whit- 
ten,  3  Cushing,  194,  199 ;  Powell 
v.  Powell,  9  Humphreys,  477,  486  ; 
Wells  v.  Treadwell,  28  Mississippi, 
717.  This  principle  was  overlooked 
in  Bowen  v.  Sibree,  1  Bush,  112, 
but  would  seem  to  be  indisputable. 
[Such  grants  are,  however,  void 
in  law ;  Dibble  v.  Dibble,  1  Day.  51, 
and  will,  it  has  been  said,  be  upheld 
by  chancery  no  further  than  is 
requisite  to  afford  a  just  and  ade- 
quate provision  for  the  wife,  due 
regard  being  had  to  the  fortune  of 
the  husband;  Benedict  v.  Mont- 
gomery, 7  W.  &  S.  238,  242; 
Stickney  v.  Borman,  2  Barr,  67  ; 
Shepard  v.  Shepard,  7  Johnson's 
Chancery,  57  ;  Wells  v.  Treadwell. 
Subject  to  this  limitation,  a  deed 


or  gift  from  a  husband  to  his  wife 
operates  as  a  declaration  of  trust, 
which  will  be  sustained  in  equity 
as  between  the  parties,  and  cannot 
be  set  aside  by  creditors,  unless 
the  circumstances  are  such  as  to 
render  it  a  fraud  on  them  ;  Dennis 
v.  Williams,  26  Conn.  226  ;  Riley 
v.  Riley,  15  Id.  154.J 

The  following  expressions  have 
been  held  not  to  create  a  separate 
use  in  a  married  woman :  a  de- 
vise and  bequest  of  lands  and 
chattels  to  the  testator's  married 
daughter,  "  all  to  be  for  her  and 
her  heirs'  proper  use ;"  Rudisell  v. 
Watson,  2  Devereux,  Equity,  430, 
432  ;  a  conveyance  of  chattels  to 
a  married  woman,  "  but  the  said 
gift  to  extend  to  no  other  person ;" 
Ashcroft  v.  Little,  4  Iredell's 
Equity,  236,  238  ;  a  provision  that 
the  property  shall  not  be  subject 
to  the  husband's  debts  ;  Gillespie 
y.  Burleson,  2  Alabama,  551;  Lewis 
V.  Elrod,  38  Id.  17 ;  a  devise  of 
lands  "  in  trust  for  the  use,  benefit 
and  behoof  of"  the  testator's 
daughter  for  life ;  Torbert  v. 
Twining  et  al.,  1  Yeates,  432 ;  a 
conveyance  of  slaves  to  a  trustee, 
in  trust  to  permit  the  feme  covert 
"  to  have  the  use  and  benefit  of  the 
labor  and  services  of  the  said 
slaves,  and  all  the  proceeds  thereof 
during  her  life,  and  at  her  death  " 
to  her  children ;  Hale  et  al.  v. 
Stone,  14  Alabama,  803  ;  see  also 
Evans  and  Wife  v.  Knorr,  4 
Rawle,  66,  and  Clevenstine's  Ap- 
peal, 3  Harris,  495.  On  the  other 
hand  a  bequest  to  a  married  woman 
"  for  her  own  use ;"  Jamison  v. 
Brady  and  Wife,  6  Sergeant  & 
Rawle,  466 ;   Turton  y.  Turton,  6 
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Maryland,  375 ;  or  "  for  her  own 
proper  use  ;"  Snyder  v.  Snyder,  10 
Barr,  423  ;  or   "  her  own  and  sole 
use  ;"  Jarvis  v.  Prentice,  19  Con- 
necticut, 273,  282  ;  and  a  devise  to 
a  feme  covert  "  to  be  for  her  and 
her  family's  use,  during  her  natural 
life  ;"  Seek  v.  Clippenger,  5  Barr, 
385 ;  the  interest   of  a  sum  to  a 
married  woman  "to  be  paid  to  her 
in  equal  half  yearly  payments  dur- 
ing  her  natural   life,"   and  after- 
wards  to  her   children;    Tyson's 
Appeal,  10  Id.  221 ;  a  conveyance 
of   chattels,  "  for  the   entire  use, 
benefit,  profit  and  advantage  of" 
the   feme   covert ;    Heathman   v. 
Hall,  3  Iredell's  Equity,  414,  421 ; 
for  "  her  sole  and  only  use  "  and 
benefit ;   Ooodrene  v.   Goodrene,  8 
Iredell's  Equity,  313  ;   Guthbert  v. 
Wolfe,  19  Alabama,  373  ;  a  bequest 
to  a  married  woman  "  entirely  for 
her  and  for  her  children ;"   Thur- 
low  v.  Merrill,  23  Alabama,  705  ; 
or  for  her  "  exclusive  use  ;"    Wil- 
liams v.  Avery,  3  Id.  145  ;  a  gift 
of  chattels,  "  to  the  use  and  benefit 
of  said   E.   and  children,  and  to 
remain  in  possession  of  said  E.  for 
the  use  and  support  of  said  chil- 
dren forever  ;"  Hamilton  v.  Bishop 
&  Fly,  8  Yeager,  33,  40  ;  a  bequest 
to  a  married  woman  "  to  be  at  her 
own  disposal  in  true  faith  to  her 
and  her  heirs  forever ;  Bridges  v. 
Wood,  4  Dana,  610  ;  a  deed  of  gift 
to   a  trustee,    "  in   trust   for  the 
proper  use  and  benefit  of  the  said 
(feme  covert)  and  her  heirs  for- 
ever;''  Warren  v.  Haley  et  al.,  1 
Smedes    &   Marshall's   Chancery, 
647,  651;  a  conveyance  of  slaves 
to  a  married  woman,  "  to  her  and 
her  heirs ;  to  have  and  to  hold  the 


same,  to  and  for  her  use,  benefit 
and  right,  and  of  the  heirs  afore- 
said   without    let,    hindrance    or 
molestation,  whatever;"    Newman 
v.  James  &  Newman,  12  Alabama, 
29  ;  or  to  her  "  and  her  heirs  after 
her,  free  from  the  claim  or  claims 
of  any  person  or  manner  of  per- 
sons whatever,  absolutely  as  their 
own   property  right,   as   fully   as 
though  they  had  purchased  them;" 
Brown  v.  Johnson,  17  Id.  232;  or 
"  exclusively  to  her  and  the  heirs 
of  her  body  forever ;"    Gould  v. 
Hill,  18  Alabama,  84  ;  a  declara- 
tion of  trust  that  the  party  held 
the  property  "  for  the  sole  use  and 
benefit  of,  and  in  trust  for  Mrs.  S., 
and  that  he  would  account  for  and 
pay  over  to  her  individually,  all 
moneys   that    might  be    received 
thereon  ;  Stuart  v.  Kissam,  2  Bar- 
bour, 494,  496  ;  and  a  covenant  in 
a  deed  of  gift  of  slaves   from  a 
father  to  a  married  daughter,  "  to 
make  a  clear  and  undoubted  right, 
free  from  the  claim  or  claims  of 
any  person  or  persons  whatsoever ;" 
Jenkins  v.  M'  Gonico,  26  Alabama, 
213 ;  have  been   held  to  create  a 
separate    use.     The    principle    of 
construction  is   one  in  which   all 
the  courts  agree,  but  in  the  appli- 
cation, the  cases  can  hardly  be  re- 
conciled ;  Rudisel  v.   Watson,  and 
Warren   v.   Haley   et   al.,   are  in 
direct   conflict ;   and   Ashcroft   v. 
Little   could   scarcely  stand  with 
Newman  v.  James  and  Newman. 
See  Mackie  v.  Burroughs,  14  Ohio, 
N.  S.  519,  521. 

The  intervention  of  a  trustee  is 
not  necessary  to  the  validity  of  a 
trust  to  the  separate  use  of  a  mar- 
ried woman.     If  real  or  personal 
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property  be  given  to  her  separate 
use,  her  interest  will  be  protected 
by  converting  the  husband  into  a 
trustee ;  Boykin  and  Wife  v. 
Giples  and  Wife,  2  Hill's  Chan- 
cery, 200,  203  ;  Baskins  v.  Giles, 
Rice's  Equity,  316,  324  ;  Clark  v. 
Makenna,  Cheves'  Equity,  163, 
166  ;  Long's  Adm'r  v.  White's 
Adm'rs  and  Heirs,  5  J.J.Marshall, 
226,  221  ;  Trenton  Banking  Go.  v. 
Woodruff  et  al.,  1  Green's  Chan- 
cery, 118,  126  ;  Steel  v.  Steel,  1 
Iredell's  Equity,  452,  455  ;  Free- 
man v.  Freeman  and  Challis,  9 
Missouri,  112  ;  Hamilton^.  Bishop, 

8  Terger,  33,  41 ;  Jamison  v. 
Brady  and  Wife,  6  Sergeant  and 
Rawle,  466  ;  Heck  v.  Glippenger,  5 
Barr,  385,  381  ;  Shirley  v.  Shirley, 

9  Paige,  364 ;  Fears  v.  Brooks,  12 
Georgia,  195. 

The  principle  adopted  by  some 
of  the  courts  of  this  country,  in 
regard  to  the  power  of  a  feme 
covert  over  her  separate  estate,  is 
in  many  respects,  opposite  to  that 
which  prevails  in  England.  For, 
while  the  English  cases  hold  that 
she  is,  in  respect  to  her  separate 
estate,  to  be  regarded  as  a  feme 
sole,  with  all  the  powers  which  be- 
long to  that  character,  and  that 
her  note  or  bond,  or  other  obliga- 
tion will  bind  her  estate,  the  rule 
adopted  in  many  of  the  American 
courts,  is,  that  a  married  woman 
has  no  power  in  relation  to  her 
separate  estate,  but  such  as  has 
been  expressly  given  to  her,  and 
that  her  note  or  bond  will  not 
charge  her  separate  estate,  except 
where  a  provision  for  that  purpose 
is  contained  in  the  instrument  cre- 
ating the  separate  estate.     As  the 


point  is  one  of  some  nicety,  it  will 
be  necessary  to  review  the  de- 
cisions in  the  several  States  sepa- 
rately. The  lead  in  departing 
from  the  English  doctrine  was 
taken  by  the  Court  of  Appeals  of 
South  Carolina. 

In  Ewing  v.  Smith,  3  Dessaus- 
sure,  411,  (1811,)  in  that  State, 
Chancellor  Dessaussure,  upon  a  la- 
borious review  of  the  English 
cases,  considered  the  principle  to 
be,  that  a  feme  covert  having  a 
separate  estate,  is  to  be  held  a 
feme  sole  to  the  extent  of  such 
property,  unless  expressly  re- 
stricted ;  and  he  decided  that  the 
wife's  separate  estate  was  liable  in 
equity  upon  a  bond  given  by  the 
husband  and  wife ;  but  this  was 
reversed  in  the  Court  of  Appeals, 
by  a  majority  of  the  Chancellors, 
and  the  rule  declared  that  a  feme 
covert  has  no  power  with  regard  to 
her  separate  estate,  but  what  has 
been  expressly  given  to  her  by  the 
instrument  of  settlement,  and  that 
any  power  so  given  must  be  strictly 
pursued.  And  this  has  ever  since 
been  the  established  principle  in 
that  State.  A  little  doubt,  indeed, 
was  expressed  in  Trustees  of  Fra- 
zier  v.  Center  &  Hall,  1  M'Cord's 
Chancery,  210,  215,  (1826,)  but  in 
Magwood  and  Patterson  v.  John- 
ston and  others,  1  Hill's  Chancery, 
228,230,  (1833,)  and  in  Robinson  v. 
Ex'rs  of  Dart,  Dudley's  Equity, 
128,  131,  (1838,)  it  was  declared 
by  Harper,  Ch.,  that  since  the  de- 
cision in  Ewing  v.  Smith,  which 
had  ever  since  been  followed,  there 
could  be  no  doubt  in  that  State, 
that  a  feme  covert  has  no  power  to 
dispose    of,    or    in    any    manner 


736 


SEPARATE  USE  FOR  FEME  COVERT. 


charge,  her  separate  estate,  even 
with  the  consent  of  her  husband 
and  trustee  ;  and  in  Clark  v.  Ma- 
kenna,  Cheves'  Equity,  163,  (1840,) 
this  was  admitted  to  be  the  rule, 
where  the  instrument  does  not  ex- 
pressly make  her  estate  subject  to 
her  debts.  And  the  same  point 
has  again  been  authoritatively  and 
finally  settled  in  the  Court  of  Ap- 
peals, in  Reid  v.  Lamar,  1  Strob- 
hart's  Equity,  27,  37,  (1845,)  where 
it  was  decided  that  an  estate  settled 
to  the  separate  use  of  a  feme 
covert,  to  be  at  her  "  full  and  free 
disposal,"  was  yet  not  chargeable 
upon  a  note  given  by  her  and  her 
husband.  Johnson,  Ch.,  indeed, 
has  decided  that  it  was  chargeable ; 
but  this  was  reversed  by  the  con- 
currence of  the  three  other  Chan- 
cellors in  the  Court  of  Appeals, 
and  the  rule  of  Ewing  v.  Smith, 
re-affirmed  with  increased  confi- 
dence. "  If  anything  can  be  con- 
sidered as  settled,"  said  Harper, 
Ch.,  in  delivering  the  opinion  in 
the  Court  of  Appeals,  "  it  is  the 
settled  law  of  this  State,  that 
where  property  is  given  or  settled 
to  the  separate  use  of  a  married 
woman,  she  has  no  power  to  charge, 
incumber,  or  dispose  of  it,  unless 
in  so  far  as  power  to  do  so  has 
been  conferred  on  her  by  the  in- 
strument creating  her  estate ; 
which  power  must  be  strictly  pur- 
sued : — in  contradiction  to  many 
English  cases  in  which  it  has  been 
held  that  she  is  a  feme  sole,  with 
respect  to  her  separate  property, 
and  may  charge  and  dispose  of  it 
as  she  pleases,  unless  in  so  far  as 
she  is  expressly  restricted  by  the 
instrument.      This  has  been  the 


settled  law  since  the  decision  in 
Ewing  v.  Smith,  followed  by  a 
great  number  of  cases  decided  in 
conformity  to  it,  for  a  period  of 
more  than  thirty  years,  and  with- 
out any  decision  impugning  or 
conflicting  with  it — though  some 
dicta  of  judges  were  found,  seem- 
ing to  imply  that  they  thought  the 
subject  might  still  be  open  to  con- 
sideration. .  .  With  respect  to 
the  decision  in  question,  (in  Ewing 
v.  Smith,)  even  those  who  dissent 
from  it  on  the  score  of  authority, 
acknowledge  the  wholesomeness 
of  its  operation,  and  its  tendency 
to  promote  the  objects  which  the 
Court  of  Equity  had  in  view,  in 
recognizing  a  separate  property  in 
femes  covert,  and  in  protecting 
them  against  the  influence  or  prac- 
tices of  their  husbands ;  which 
might  be  exercised  without  the 
possibility  of  detection  ;  and  also 
to  guard  them  against  their  own 
generous  or  devoted  impulses.  The 
judges  who  dissented  from  the 
opinion  of  the  majority  in  Ewing 
v.  Smith,  afterwards  acceded  to 
it,  and  I  am  yet  to  learn  that  any 
inconvenience  has  followed  to  mar- 
ried women  or  their  children — the 
objects  of  the  court's  protection.' 
.  .  .  Though  it  has  sometimes 
been  said  in  relation  to  our  doc- 
trine, that  a  married  woman  is 
only  a  feme  sole  sub  modo,  or  to 
the  extent  that  the  settlement 
makes  her  so  ;  yet  these  expres- 
sions are  inaccurate.  She  can,  in 
no  manner  of  respect,  be  considered 
a.  feme  sole.  A  feme  sole  disposes 
of,  or  charges,  her  property  by  her 
own  act,  and  according  to  her  own 
w  ill,  by  her  inherent  power  as  owner. 
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A.  feme  covert  exercises  a  delegated 
authority,  and  cannot  exceed  it. 
She  is  enabled  to  execute  a  power, 
as,  in   some   instances,  any  third 

person — feme    covert   or   other 

even  those  having  no  interest  in 
the  property,  might  be  enabled  to 
execute  it,  and  bind  her  by  their 
act."     See,  also,  Bochell  v.  Tomp- 
kins, lb.  114,  121.    While,  how- 
ever, the  principle  is  thus  firmly 
settled  in  South  Carolina,  that  the 
power  of  a  married  woman  over 
her  separate  estate  is  derived  from 
the  instrument  creating  the  estate, 
and  that  she  has  no  other  capacity 
to  contract  but  as  authorized  or 
empowered  by  the  settlement;  it 
has  been  held,  that  if  the  deed  of 
settlement  expressly  declare  that 
the  estate  shall  be  liable  for  her 
own  debts  and  contracts,  it  will  be 
chargeable  in  equity  for  debts  con- 
tracted  by  her  expressly  on  her 
separate  account ;    Clark  v.   Ma- 
kenna,  Cheeves'  Equity,  163.    But 
this  is  supposed  to  illustrate  and 
enforce  the  general  principle,  and 
not  to  disturb  it.     "  The  case  of 
Clark  v.  Makenna,"  said  Harper, 
Ch.,  in  Reid  v.  Lamar,  "  rested  on 
no  authority  of  the  wife  to  bind 
h'er  property  as  a  feme  sole,  but 
upon  the  terms  of  the  instrument, 
by  which  the  property  was  made 
liable  to  her  '  debts  and  contracts.' 
This  resulted  from  the  power  of 
the  grantor  over  the  property."  It 
is  held,  however,  in  South  Caro- 
lina, to  be  a  general  rule  in  regard 
to  trust  estates,  and  applicable  to 
a  wife's  separate  trust,  that  a  trust 
estate  is  liable  in  equity  for  debts 
incurred  for  its  use  and  on  its  ac- 
count, that   is,   for  purposes   for 
vol.  i 47 


which  it  was  intended  that  the  trust 
estate  should  be  appropriated  ;  see 
Cater  v.  Eveleigh,  4  Dessaussure, 
19;  James  v.  May  rant,  Id.  591; 
Montgomery  v.  Eveleigh  and  others, 
1   M'Cord's   Chancery,   261,  269. 
But  this  liability  is  very  strictly 
limited.     It  rests,  solely,  upon  the 
equity  that  he  who  has  advanced 
money,  or  given  credit,  to  effect 
the  objects  of  the  trust,  and  has, 
therefore,  accomplished,  at  his  own 
expense,  what  the  cestui  que  trust 
might  and  ought  to  have  done  out 
of  the  profits  of  the  trust  estate, 
has  a  right  to  be  substituted  in 
the  place  of  the  cestui  que  trust, 
or  to   be  re-imbursed  out  of  the 
trust  estate.    Money  will  not  be 
considered   as    expended   for  the 
benefit  of  a  trust  estate,  within  the 
scope  of  this  equity,  except  where 
it  has  added  value  to  the  estate,  or 
defrayed  charges  to  which  the  trust 
estate  would  be  liable.     And  the, 
court  will  inquire  into  the  necessity 
and  propriety  of  the  charge,  and 
will  not  allow  the  wife  to  charge 
her  estate  by  her  own  mere  act  or 
will,  but  will  require  evidence  that 
the    necessity  existed,  and    that 
credit  was  given  specifically  to  the 
wife  and  her  estate  ;  Magwood  and 
Patterson  v.  Johnston  and  others, 
1  Hill's  Chancery,  228,  232,  234, 
236  ;  see,  also,  Clark  v.  Makenna, 
Cheeves'  Equity,  163  ;  JReidY.  La- 
mar,! Strobhart's  Equity,  27,  40  ; 
Bochell  v.  Tompkins,  Id.  Ii4, 121  ; 
Adams  v.  Mackey,  6  Richardson's 
Eq.  75. 

A  similar  view  prevails  in  Ohio, 
where  a  married  woman  may 
charge  the  rents,  issues  and  profits 
of  her   separate   estate  with   the 
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costs  of  repairs  and  improvements 
which  are  for  the  benefit  of  the 
estate,  although  it  seems  that  she 
has  no  general  power  of  charge  or 
alienation ;  Mackie  v.  Buroughs, 
14  Ohio,  N.  S.  519. 

In   New  York,  the   subject  has 
undergone  very  able  and  profound 
discussion  :  and  as,  in  South  Caro- 
lina, the  decision  of  the  Chancel- 
lor, in  the  first  of  the  cases,  sup- 
porting the  English  rule,  "was  re- 
versed by  the  Court  of  Appeals, 
and   that   rule   abolished ;    so,   in 
New   York,   the   decision   of   the 
Chancellor,  condemning  and  alter- 
ing the  English  rule,  was  reversed 
in  the  Court  of  Errors,  and  that 
rule  set  up  as  the  principle  to  be 
adopted.     In  the  case  of  the  Meth- 
odist Episcopal  Ghurchv.  Jacques, 
3  Johnson's  Chancery,  78,  (1811,) 
the   English   authorities  were   re- 
viewed by  Chancellor  Kent,  with 
an  acute  and  searching  criticism, 
and  were  shown  to  be  too  uncer- 
tain and  unsatisfactory  to  be  re- 
lied upon  as  affording  a  sure  guid- 
ance.  "  I  apprehend,"  he  observes, 
"  we  may  conclude  that  the  Eng- 
lish decisions  are  so  floating  and 
contradictory,  as  to  leave  us  the 
liberty  of  adopting  the  true  prin- 
ciple of  these  settlements.  Instead 
of  holdipg  that  the  wife  is  a  feme 
sole,  to  all  intents  and  purposes, 
as   to   her  separate  property,  she 
ought  only  to  be  deemed  a  feme 
sole,  sub  modo,  or  to  the  extent  of 
the   power   clearly   given   by   the 
settlement.     Instead  of  maintain- 
ing that  she  has  an  absolute  power 
of  disposition,  unless  specially  re- 
strained  by   the   instrument,   the 
converse  of  the  proposition  would 


be  more  correct,  that  she  has  no 
power  but  what  is  specially  given, 
and  to  be  exercised   only  in   the 
mode  prescribed,  if  any  such  there 
be.     Her   incapacity   is    general ; 
and  the  exception  is  to  be  taken 
strictly,  and  to  be  shown  in  every 
case,   because  it    is    against    the 
general    policy    and    immemorial 
doctrine  of  law.     These  very  set- 
tlements are  intended   to  protect 
her  weakness  against  her  husband's 
power,  and  her  maintenance  against 
his  dissipation.     It  is  a  protection 
which  this  court  allows  her  to  as- 
sume, or  her  friends  to  give,  and 
it  ought  not  to  be  rendered  illu- 
sory.    The  doctrine  runs  through 
all  the  cases,  that  the  intention  of 
the   settlement  is  to  govern,  and 
that  it  must  be  collected  from  the 
terms  of  the  instrument.     When  it 
says  she  may  appoint  by  will,  it 
does  not  mean  that  she  may  like- 
wise appoint  by  deed  ;  when  it  per- 
mits  her   to   appoint  by  deed,  it 
cannot  mean,  that  giving  a  bond, 
or   a  note,   or   a   parol    promise, 
without  reference  to  the  property, 
or  making  a  parol  gift,  is  such  an 
appointment.     So,   when   it    says 
that   she   is   to   receive   from  her 
trustee  the  income  of  her  property, 
as  it,  from  time  to  time,  may  grow 
due,  it   does   not   mean   that  she 
may,  by   anticipation,  dispose   at 
once  of  all  that  income.     Such  a 
latitude  of  construction  is  not  only 
unauthorized  by  the  terms,  but  it 
defeats  the  policy  of  the  settlement 
by  withdrawing  from  the  wife  the 
protection  it  intended  to  give  her. 
Perhaps,  we  may  say,  that  if  the 
instrument  be  silent  as  to  the  mode 
of  exercising  the  power  of  appoint- 
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ment  or  disposition,  it  is  intended 
to  leave  it  at  large,  to  the  discre- 
tion or  necessities  of  the  wife,  and 
this   is   the   most  that  can  be  in- 
ferred."    On  appeal  to  the  Court 
of  Errors,  these  fine  observations 
were  discredited   by  the  common 
law  judges,  and  the  decree  of  the 
chancellor,  and  the  opinion  upon 
which  it  was   founded,  were  pro- 
nounced to   be  erroneous.     Spen- 
cer, Ch.  J.,  declared  that  the  de- 
cisions fully  established,  "  that  a 
feme  covert,  with  respect  to   her 
separate  estate,  is  to  be  regarded 
in  a  court  of  equity  as  a  feme  sole, 
and  may  dispose  of  her  property 
without    the    consent   or   concur- 
rence of  her  trustee,  unless  she  is 
specially  restrained  bj'  the  instru- 
ment under  which  she  acquires  her 
separate  estate  ;  "  and,  "  that  the 
established  rule  in  equity  is,  that 
when  a  feme  covert,  having  sepa- 
rate property,  enters  into  an  agree- 
ment, and  sufficiently  indicates  her 
intention  to  affect  by  it  her  sepa- 
rate estate,  a  court  of  equity  will 
apply  it  to  the  satisfaction  of  such 
an  engagement."     And  Piatt,  J., 
considered  the  rule  to  be,  "  That  a 
feme  covert  having  a  separate  es- 
tate is  to  be  regarded  as  a  feme 
sole,  as  to  her  right  of  contracting 
for  and  disposing  of  it.     The  jus 
disponendi  is  incident  to  her  sepa- 
rate    property,    and     follows     of 
course,  by  implication.     She  may 
give  it  to  whom   she  pleases,  or 
charge  it  with  the  debts  of  her  hus- 
band, provided  no  undue  influence 
be  exerted  over  her ;  and  her  dis- 
position of  it  will  be  sanctioned 
and  enforced  by  a  court  of  equity, 
without  the  assent  of  her  trustee, 


unless   that   assent    be   expressly 
made  necessary  by  the  instrument 
creating  the  trust.    And  the  speci- 
fication of  anjr  particular  mode  of 
exercising   her   disposing    power, 
does  not  deprive  her  of  any  other 
mode  of  using  that  right,  not  ex- 
pressly, or  by  necessary  construc- 
tion  negatived   in   the   devise    or 
deed  of  settlement :  "   Jacques  v. 
The  Methodist  Episcopal   Ch.,  IT 
Johnson,  548,  518,  519,  585.     The 
principle  thus  established  by  the 
Court  of  Errors,  was  again  recog- 
nized by  the  same  tribunal  in  Dyett 
v.   N.  A.    Goal    Co.,  20  Wendell, 
5*70, 513,  where  Mr.  Justice  Cowen, 
referring  to  their  earlier  decision, 
says,  "  Where  the  wife's  separate 
estate  is  complete^  distinct,  and, 
as   here,  independent  of  her  hus- 
band, she  seems  to  be  regarded  in 
equity,  as  respects  her  power  to 
dispose  of  or  charge  it  with  debts, 
to  all  intents  and  purposes  as  a 
feme  sole,  except  in  so  far  as  she 
may  be   expressly  limited  in  her 
powers   by  the   instrument  under 
which  she  takes  her  interest."  Her 
power  of  disposition,  by  way   of 
alienation,  in  such  cases,  has  sub- 
sequently been  spoken  of,  in  New 
York,  as  general ;  Powell  v.  Mur- 
ray, 2  Edwards,  636,  643  ;  and  said 
to  extend  to  a  disposition  either  by 
deed   or   will;    10   Barbour,  597; 
Wadham  v.    The   Society,  2  Ker- 
nan,  415;    The  Albany  Insurance 
Company  v.  Bay,  4  Comstock,  9 ; 
see,   also,    Cruger    v.    Cruger,  5 
Barbour's  S.  Ct.  227,  268 :  but  in 
regard  to  the  power  of  charging 
the  estate  for  debts,  the  decisions 
in   the   chancery   courts,   in   that 
state,  have   still    held  back  from 
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the  broad  rule  adopted  in  Eng- 
land, and  tended  strongly  to  the 
principle  established  in  the  South 
Carolina  decisions,  which  have 
been  referred  to,  and  obviously 
approved.  The  rule  laid  down  in 
the  court  of  chancery  has  been, 
that  the  wife's  separate  estate  is 
liable  in  equity  for  any  debts  con- 
tracted, by  herself  or  her  agent, 
for  the  benefit  of  that  estate,  or 
for  her  own  benefit  upon  the  credit 
of  her  separate  estate ;  North 
American  Goal  Go.  v.  Dyett,  7 
Paige,  9,  14 ;  S.  C,  affirmed  on 
error,  20  Wendell,  570 ;  Gardner 
v.  Gardner,  7  Paige,  112,  116 
Gumming  &  Pollock  v.  William- 
son and  others,  1  Sandford,  17,  25 
Dicherman  v.  Abrahams,  21  Bar 
bour,  551  ;  Goon  v.  Brook,  lb.  546 
her  disposing  power  being  in  the 
nature  of  a  power  of  appointment, 
and  some  manifestation  being 
necessary  of  her  intention  to  ap- 
point:  The  Albany  Fire  Insu- 
rance Go.  v.  Bay,  4  Comstock,  9. 
And  it  has  been  expressly  deter- 
mined, that  where  creditors  do  not 
claim  under  any  charge  or  ap- 
pointment made  in  pursuance  of 
the  instrument  of  settlement,  they 
must  show,  that  the  debt  was  con- 
tracted, either  for  the  benefit  of 
her  separate  estate,  or  for  her  own 
benefit  upon  the  credit  of  the 
separate  estate  ;  and  that  a  general 
debt  made  by  a  married  woman, 
having  a  separate  estate,  is  not  a 
charge  upon  that  estate  ;  and  such 
estate  is  not  chargeable  upon  any 
implied  undertaking  of  hers ;  Cur- 
tis v.  Engel,  2  Sand.  287,  289. 
And  in  that  case,  it  was  decided, 
that  debts  incurred  for  goods  fur- 


nished to  the  business  concern 
which  had  belonged  to  the  wife, 
were  not  chargeable  upon  the 
trust  estate,  because  it  was  not 
satisfactorily  proved,  that  the 
goods  were  sold  upon  the  credit 
of  her  property,  or  that  those  who 
furnished  them  relied  upon  it,  as 
being  her  separate  property.  See 
Knowles  v.  M'Camly,  10  Paige, 
343,  346.  In  Vanderheyden  v. 
Mallory,  3  Barbour,  Ch.  10;  1 
Comstock,  453,  462,  it  was  said, 
that  a  feme  covert's  general  per- 
sonal engagement  will  not  affect 
her  separate  property ;  but  that, 
unless  specially  restrained  by  the 
instrument  creating  the  separate 
interest,  she  may  sell,  pledge,  or 
encumber  that  separate  property, 
by  any  act  or  contract  that  shows 
an  intention  to  affect  it ;  and  that 
any  debt  contracted  by  a  married 
woman,  for  herself  or  her  husband, 
is  ordinarily  taken  to  be  prima 
facie  evidence  to  charge  the  sepa- 
rate estate.  To  charge  the  sepa- 
rate property  of  a  married  woman 
under  the  rule  as  established  in 
New  York,  the  consideration  must 
enure  to  her  benefit,  or  the  intention 
to  create  the  charge  must  appear  on 
the  face  of  the  contract ;  Yale  v. 
Dederer,  18  New  York,  576  ;  22 
Id.  461 ;  Ledelling  v.  Powers,  39 
Barb.  555  ;  and  hence  the  courts  of 
that  State  will  not  enforce  a  note 
given  by  a  wife  for  the  debt  of  her 
husband,  although  it  is  shown 
orally  that  she  designed  to 
charge  her  separate  estate;  Yale 
v.   Dederer. 

Recently,  however,  the  revised 
statutes  in  relation  to  uses  and 
trusts,  have   received  a  construe- 
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tion  which  limits  the  power  of 
a  married  woman,  in  respect  to 
separate  trusts  of  real  estate, 
more  strictly  than  any  one  had 
before  contended  for.  Under 
those  provisions,  it  has  been  held, 
that  not  only  cannot  a  feme  covert 
dispose  of,  or  charge  her  separate 
estate  by  anticipation  in  any  man- 
ner, but  that,  as  she  cannot  incur 
a  personal  debt,  even  the  surplus 
income  cannot  be  made  liable  for 
any  obligation  contracted  by  her 
after  marriage,  even  for  necessary 
repairs  to  the  trust  estate,  without 
the  authority  of  the  trustee,  and 
the  trustee  cannot  charge  the  es- 
tate, except  so  far  as  he  is  author- 
ized to  do  so  by  the  terms  of  the 
trust :  L'Amoreux  v.  Van  Rens- 
selaer, 1  Barbour's  Chancer}',  34, 
37  ;  Rogers  v.  Ludlow,  3  Sandford, 
104,  108, 109  ;  see  Wadham  v.  The 
Society,  2  Kernan,  415. 

[The  power  of  &  feme  covert  to 
charge  or  dispose  of  her  separate 
property,  is  also  recognized  in 
Connecticut,  Maryland,  Alabama, 
Kentucky,  North  Carolina,  Geor- 
gia, Missouri  and  Florida  ;  Lewis 
v.  Yale,  4  Florida,  418  ;  Nixon  v. 
Rore,  12  Grattan,  425 ;  Ozley  v. 
Ilcelheimer,  26  Alabama,  332 ; 
Jenkins  v.  M'Conico,  lb.  213; 
Ozley  v.  Ilcelheimer,  lb.  332,  336  ; 
Bell  v.  Kellar,  13  B.  Monroe,  381 ; 
Lillard  v.  Turner,  16  Id.  374; 
Burch  v.  Brackenridge,  lb.  482 ; 
Whitesides  v.  Gannan,  23  Missouri, 
457  ;  Segond  v.  Garland, *tb.  547  ; 
Goates  v.  Robinson,  10  Id.  757 ; 
Cooke  v.  Husbands,  11  Maryland, 
492;  Furnace  v.  Pool,  1  Gill  & 
Johnson,  217;  Imlay  v.  Hunting- 
ton, 20  Conn.  149 ;  Harris  v.  Har- 


ris, 7  Iredell's  Equity,  311 ;  Wylly 
v.  Collins,  9  Georgia,  223  ;  Roberts 
v.  West,  15  Georgia,  1 23  ;  although 
there  is  some  difference  of  opinion, 
both  as  to  the  extent  of  the  power 
itself,  and  the  mode  in  which  it 
must  be  exercised.  In  Imlay  v. 
Huntington,  a  conveyance  to  the 
separate  use  of  a  married  woman, 
was  held  to  render  the  property 
conveyed  as  absolutely  subject  to 
her  control  as  if  she  were  sole, 
and  to  invest  her  with  a  general 
power  of  disposition,  even  when  a 
specific  power  is  conferred  by  the 
deed.  A  similar  view  has  been 
taken  in  Alabama,  and  the  control 
of  a  married  woman  over  chattels 
which  have  been  given  to  her  sepa- 
rate use,  said  to  result  from  the 
jus  disponendi,  which  is  one  of 
the  incidents  of  title  or  ownership, 
and  not  to  partake  of  the  nature, 
of  a  power  of  appointment,  or  be 
subject  to  the  rules  by  which  the 
exercise  of  such  powers  is  regu- 
lated. It  may  consequently  be 
exercised  by  deed,  or  in  pais,  by 
way  of  gift,  or  sale,  through  a  note, 
bond,  or  other  instrument  imposing 
a  pecuniary  obligation ;  in  short, 
by  any  means  which  would  ope- 
rate directly  or  indirectly  as  a 
charge  if  she  were  sole  ;  Jenkins 
v.  M'Conico,  26  Alabama,  213; 
Osley  v.  Ikelheimer ;  Whitesides 
v.  Gannan.  And  the  recent  Eng- 
lish cases  were  cited  with  appro- 
bation, which  tend  to  show  that 
when  a  debt  is  in  other  respects 
such  as  to  be  a  charge  on  the  sepa- 
rate property  of  a  married  woman, 
it  will  make  no  matter  whether  the 
engagement  in  which  it  originates, 
is  verbal    or  written,   ante,   692. 
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In  Fears  v.  Brooks,  12  Georgia, 
195,  a,  feme  covert -was  said  to  be 
viewed  as  a  feme  sole  in  equity, 
so  far  as  her  separate  property  is 
in  question,  and  consequently  to 
have  an  absolute  power  of  disposi- 
tion, unless  restrained  or  fettered 
by  the  instrument  in  which  her 
estate  originates.  The  designation 
of  a  particular  mode  in  the  deed 
of  gift  or  settlement,  may  pre- 
clude the  adoption  of  any  other ; 
Wylly  v.  Collins,  9  Georgia,  223  ; 
Weeks  v.  Sego,  lb.  201 ;  but  where 
there  is  no  express  or  implied  re- 
straint, her  separate  estate  is  liable 
for  the  payment  of  any  debt  evi- 
denced by  a  bond,  note,  or  other 
instrument  under  her  hand  or  seal ; 
Dallas  v.  Heard,  32  Georgia,  604. 
Nearly  the  same  ground  was  taken 
in  Cooke  v.  Husbands,  1 1  Mary- 
land, 492,  and  the  grant  of  prop- 
erty to  the  separate  use  of  a  feme 
covert,  said,  prima  facie,  to  confer 
a  power  of  alienation  which  might, 
however,  be  restrained  either  by 
an  express  prohibition,  or  impliedly 
by  designating  a  particular  mode 
in  which  the  power  should  be  ex- 
ercised. In  Kentucky,  a  feme 
covert  may  charge  personal  prop- 
erty, held  for  her  separate  use,  by 
any  oral  or  written  agreement 
which  shows  an  express  or  implied 
intention  so  to  charge  it ;  Lillard 
v.  Turner,  16  B.  Monroe,  3T4 ; 
Burch  v.  Breckenridge,  lb.  482 ; 
Bell  v.  Kellar,  13  Id.  384  ;  and  the 
rule  is  the  same  when  land  is  in 
question,  except  that  the  contract 
must  then  be  in  writing ;  Burch  v. 
Breckenridge.  Such  an  intention 
will  be  implied  from  the  execution 
of  notes,  bonds,  or  other  instru- 


ments of  a  like  nature,  by  a  mar- 
ried woman,  which  having  no  force, 
as  personal  obligations,  can  only 
be  valid  as  a  charge  ;  Bell  v.  Kel- 
lar ;  Burch  v.  Breckenridge;  or 
from  any  circumstance  which 
shows  that  she  meant  the  burden, 
to  fall  on  her  separate  estate,  and 
did  not  contract  solely  on  the 
credit  of  her  husband  ;  Burch  v. 
Breckenridge  ;  but  cannot  be  .in- 
ferred from  the  mere  fact  that  the 
debt  was  incurred,  in  the  absence 
of  proof  that  she  intended  to 
pledge  her  property  for  its  pay- 
ment;  Coleman  v.  Woolley,  16  B. 
Monroe,  320.  And  as  the  charge 
owes  its  origin  to  her  will,  it  will 
not  be  carried  further  than  she  de- 
signs, and  will  be  limited  to  the 
rents,  issues  and  profits,  unless 
it  appears  that  she  meant  to  pledge 
the  principal  or  corpus;  Burch  v. 
Breckenridge. 

The  question  was  very  fu'ly 
examined  in  Burch  v.  Brecken- 
ridge, and  the  following  language 
held  by  Simpson,  J.,  in  delivering 
the  opinion  of  the  court :  "As  a 
general  rule,  a  married  woman 
cannot,  according  to  the  common 
law,  contract  as  a  feme  sole,  nor 
as  such,  sue  or  be  sued.  That 
being  the  legal  rule,  courts  of 
equity  acting  in  conformity  with 
it,  have  held  that  the  wife  cannot 
bind  herself  personally,  nor  bind 
her  separate  estate,  by  her  general 
personal  engagements.  If,  there- 
fore, the»vife  contracts  debts  gener- 
ally, without  doing  any  act  indica- 
ting an  intention  specifically  to 
charge  her  separate  estate  with  the 
payment  of  them,  a  court  of  equity 
will  not  direct  an  application  of 
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such  estate  to  be  made  for  that 
purpose ;  (2  Roper,  side  page, 
235  ;  Coleman  v.  Woolley's  Hx'r^ 
10  B.  Monroe,  320.") 

"  Courts  of  equity,  however,  as 
a  consequence  of  the  doctrine  es- 
tablished by  them,  that  a  married 
woman  may  have  and  enjoy  sepa- 
rate estate,  enable  her  to  deal  with 
it  and  to  alien  or  encumber  it, 
when  she  shows  an  intention  so  to 
dispose  of  it ;  but  that  intention 
must  be  manifest  by  her,  otherwise 
her  separate  estate  will  not  be  held 
liable.  Its  liability  for  her  debts 
does  not  arise  out  of  their  crea- 
tion merely,  but  out  of  an  agree- 
ment by  her,  either  express  or  im- 
plied, that  it  shall  be  liable  for 
their  payment." 

"  It  has  been  held  by  this  court, 
that  the  execution  by  a  feme  covert 
of  a  bond  or  a  promissory  note,  or 
the  endorsement  by  her  of  a  bill 
of  exchange,  should  be  regarded 
as  a  sufficient  indication  of  her  in- 
tention to  charge  her  separate 
property  with  the  payment  of  the 
debt.  In  such  cases,  although  no 
reference  be  made  to  her  separate 
case,  the  execution  of  the  security 
is  deemed  to  be  an  implied  agree- 
ment on  her  part  that  it  shall  be 
liable  for  the  demand  (Jarman, 
&c.  v.  Wilkerson,  7  B.  Monroe, 
293 ;  Bell  &  Terry  v.  Eellar,  13 
Id.  384)." 

"  The  extent  to  which  her  sepa- 
rate property  may  be  subjected  to 
the  demands  of  creditors  claiming 
under  parol  agreements,  has  not 
been  determined  by  this  court. 
So  far  as  the  separate  property 
consists  of  land,  it  cannot  be  made 
liable  by  a  verbal  contract.     The 


wife  cannot  alien  or  dispose  of  her 
real  estate  except  by  a  written 
agreement ;  and  as  a  charge  upon 
it  for  the  payment  of  debts,  ope- 
rates as  a  disposition  of  it  pro 
tantoi  it  can  only  be  created  by  a 
contract  in  Writing  ;  (Clark  v.  MiU 
ler,  2  Atk.  379.)  But  with  re- 
spect to  other  separate  estate, 
consisting  of  personalty  and  slaves, 
where  she  has  verbally  agreed 
that  part  of  it  shall  be  appropria- 
ted to  the  payment  of  a  debt 
which  she  is  about  to  create, 
there  seems  to  be  no  good  reason 
why  this  agreement  should  not  be 
regarded  as  constituting  a  charge 
upon  it.  Where,  however,  a  ver- 
bal agreement  is  made,  without  any 
reference  to  her  separate  estate, 
then  it  will  not  be  bound,  unless 
the  circumstances  are  sufficient  to 
prove  that,  in  fact,  the  understand- 
ing between  her  and  the  person 
with  whom  she  has  contracted  was 
that  it  should  be  liable.  But 
where  there  is  no  express  agree- 
ment, and  one  arises  only  by  im- 
plication, a  court  of  equity  will 
not  allow  such  implied  agreement 
to  extend  to  any  except  that  part 
of  the  estate  which,  it  may  be 
inferred  from  the  circumstances, 
the  w'ife  intended  to  charge  with 
the  payment  of  the  debt." 

"  Now,  applying  these  principles 
to  the  demands  asserted  in  the 
present  suit,  the  right  of  the  credi- 
tors to  any  relief,  is  very  ques- 
tionable. No  express  agreement 
by  the  wife  to  charge  her  separate 
estate  for  the  payment  of  debts, 
was  either  alleged  or  proved.  The 
mere  fact  that  thejr  were  contrac- 
ted by  her,  does  not,  as  we  have 
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seen,  render  her  separate  estate 
liable  for  their  payment.  Were 
they,  then,  contracted  under  such 
circumstances  as  will  justify  the 
presumption  that  the  contracting 
parties  understood  that  they  were 
to  be  a  charge  upon  her  separate 
property  ?  The  wife  did  not,  when 
the  debts  were  created,  live  apart 
from  her  husband,  nor  is  it  shown 
that  he  was  insolvent.  The  only 
circumstance  from  which  it  can  be 
inferred  that  an  understanding 
existed,  both  on  her  part  and  the 
part  of  the  creditors,  that  the 
debts  were  to  some  extent  to  be  a 
charge  upon  her  separate  estate  is, 
that  the  accounts  were  created  in 
the  name  of  the  trustee,  as  may  be 
presumed,  with  her  knowledge  and 
consent,  inasmuch  as  she  executed 
receipts  to  him  for  some  debts 
which  had  been  created  in  the 
same  manner,  and  had  been  paid 
by  him.  The  agreement  of  the 
trustee,  that  her  separate  property 
should  be  liable  for  the  debts, 
cannot  create  any  charge  upon  it. 
Her  own  contract  is  indispensably 
necessary  for  this  purpose ;  and 
such  a  contract  on  her  part  can 
only  be  implied  in  this  case  from 
the  fact  that  she  knew  her  credi- 
tors looked  to  her  separate  prop- 
erty for  the  payment  of  their 
debts,  and  with  this  knowledge, 
continued  to  deal  with  them,  and 
permitted  her  trustee  to  pay  the 
debts  thus  contracted  by  hei',  out 
of  her  estate.  On  this  ground  we 
think  her  separate  estate  should 
be  chargeable  with  the  payment  of 
these  debts." 

"  But  the  question  still  arises  as 
to  how  far  a  court  of  equity  will 


extend  this  implied  agreement  by 
her,  that  her  separate  estate  should 
be  liable  for  the  payment  of  these 
dehts.  They  were  all  created 
merely  for  the  current  expendi- 
tures of  the  family ;  none  of  them 
arose  out  of  a  contract  for  the 
purchase  of  land  or  slaves,  or  for 
any  property  but  such  as  would 
be  consumed  in  the  use.  It  can- 
not be  presumed,  in  the  absence 
of  any  express  agreement  to  that 
effect,  and  without  the  execution 
of  a  security  in  writing,  that  she ' 
intended  to  create  a  charge  on  the 
principal  of  the  estate,  and  sub- 
ject it  to  sale  for  the  payment  of 
store  accounts  and  other  current 
family  expenditures.  The  only 
reasonable  and  legitimate  pre- 
sumption is,  that  she  intended  the 
profits  of  her  estate  to  defray  her 
current  expenses,  and  a  court  of 
equity  should  not  carry  the  impli- 
cation against  her  to  any  greater 
extent.  If  parties  deal  with  a 
married  woman  without  any  ex-  , 
press  contract  in  reference  to  her 
separate  property,  they  have  no 
reason  to  complain  if,  in  furnish- 
ing her  with  articles  for  consump- 
tion merely,  they  are  restricted 
to  the  profits  of  her  estate,  and  are 
not  permitted  to  subject  the  estate 
itself  to  sale  for  the  payment  of 
their  demands." 

In  Hardy  v.  Van  Harlingen, 
1  Ohio,  N.  S.  208,  the  court  de- 
clined to  express  an  opinion  as 
to  what  the  rule  may  be  when 
real  estate  is  in  question,  or 
when  a  gift  is  made  to  the  sepa- 
rate use  of  a  married  woman  by 
her  husband  or  by  any  other  per- 
son ;  but  held  that  the  effect  of  an 
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ante-nuptial  agreement,  in  which 
it  was  stipulated  that  the  wife 
should  retain  the  entire  control  of 
a  fund  which  had  been  bequeathed 
to  her  by  her  father,  in  as  full  and 
perfect  a  manner  as  if  she  were 
sole,  was  to  invest  her  with  an  ab- 
solute power  of  disposition,  under 
which  she  might  bestow  the  whole 
on  her  husband  as  a  gift;  and 
the  same  point  was  decided  in 
Jenkins  v.  M}Gonico,  26  Ala- 
bama, 213.] 

In  Pennsylvania,  the  views  of 
Chancellor  Kent  have  been  fully 
adopted,  and  it  is  firmly  settled 
that  a,  feme  covert  has  no  power  in 
relation  to  her  separate  estate,  but 
such  as  is  expressly  given  to  her 
in  the  deed  of  settlement ;  Lancas- 
ter v.  Dolan,  1  Rawle,  231,  248  ; 
Lyne's  Ex'r  v.  Crouse  et  al.,  1 
Barr,  111 ;  Rogers  v.  Smith,  4  Id. 
93,  98;  Wright  v.  Brown,  8 
Wright,  244  ;  Wells  v.  M'Call,  14 
P.P.  Smith,  201.  "The  modern 
doctrine  of  [English]  courts  of 
equity,"  said  Gibson,  C.  J.,  in 
Thomas  v.  Folwell,  2  Wharton, 
11,  16,  "is  founded  on  what  ap- 
pears to  be  a  misconception  of  the 
leading  purpose  of  a  settlement, 
which  is  obviously  to  disable  the 
husband,  and  not  to  enable  the  wife, 
at  least  further  than  may  be  con- 
sistent with  the  security  of  her 
title,  of  which  the  grantor  ought, 
in  the  particular  case,  to  be  the 
judge.  The  object  is  not  so  much 
to  give  her  the  dominion  of  a 
feme  sole,  which  eveiy  man  of  ex- 
perience knows  would,  in  a  count- 
less number  of  instances,  defeat 
the  principal  intent,  as  to  with- 
draw the  estate  from  the  dominion 


of  the  husband  ;  and  we  might  ex- 
pect it  to  occur  to  those  who  are 
called  to  the  interpretation  of  these 
instruments,  that  the  surest  way 
to  accomplish  "this,  would  be  to  re- 
strain the  power  of  both.  We 
therefore  hold  it  to  be  the  settled 
law  of  Pennsylvania,  that  instead 
of  having  every  power  from  which 
she  is  not  negatively  debarred  in 
the  conveyance,  she  shall  be 
deemed  to  have  none  but  what  is 
positively  given  or  reserved  to 
her."  The  bond  of  a  married 
woman  will  not  bind .  her  estate  ; 
Dorrance  v.  Scott,  3  Wharton, 
309,  316;  and  it  appears,  even, 
that  her  separate  estate  will 
not  be  liable  upon  her  contracts 
for  necessaries,  unless  there  be 
an  express  power  to  charge  it 
given  in  the  settlement,  and  then 
only  where  it  is  manifest  that 
she  intended  to  bind  her  separate 
estate ;  Wallace  v.  Goston,  9 
Watts,  131,  138,  and  Moravian 
Brethren  v.  Greenleaf  and  Wife, 
there  cited.  In  Mackie  v.  Bur- 
roughs, 14  Ohio,  N.  S.  519,  the 
reasoning  of  Gibson,  C.  J.,  in 
Thomas  v.  Folwell,  was  said  to  be 
unanswerable,  although  the  point 
was  not  actually  determined. 

[The  fallacy  of  the  argument 
on  which  this  course  of  decision 
rests,  seems  to  be,  so  far,  at  least,  as 
the  realty  is  in  question,  that  a  mar- 
ried woman  has  always  had  full 
power,  in  Pennsylvania,  to  dispose 
of  land  with  the  assent  and  con- 
currence of  her  husband,  by  a  deed 
duly  acknowledged,  separately  and 
apart  from  him.  In  order,  there- 
fore, to  sustain  Lancaster  v.  Dolan, 
and  Dorrance  v.  Scott,  it  must  be 
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contended,  that  a  deed  to  the 
separate  use  of  a  feme  covert,  dis- 
ables the  wife,  by  taking  away  a 
power  which  she  would  confess- 
edly possess,  if  the  conveyance 
were  made  to  her  generally,  an  effect 
which  can  hardly  be  ascribed  to  a 
gift  which  purports  to  confer  a 
full  and  unrestricted  right  of  prop- 
erty. The  disability  may  operate 
harshly  by  preventing  a  feme 
covert  from  obtaining  the  credit 
without  which  property  may  be  of 
little  use  to  the  owner.  An  un- 
productive estate,  which  cannot  be 
sold  or  mortgaged,  or  even  charged 
with  the  costs  of  repairs  and  im- 
provements, may  have  a  prospec- 
tive value,  but  is  not  available  as  a 
means  of  daily  bread.] 

In  Rhode  Island,  Tennessee,  and 
in  Mississippi,  the  rule  of  the 
South  Carolina  cases  and  of 
Chancellor  Kent,  is  adopted  ;  and 
a,  feme  covert  is,  as  to  her  separate 
estate,  a  feme  sole,  only  in  so  far 
as  the  settlement  h  is  expressly 
conferred  on  her  the  power  of  act- 
ing as  such  ;  she  has  no  power 
over  her  separate  estate,  but  such 
as  has  been  specially  given  to  her 
therein,  which  is  to  be  strictly  con- 
strued, and  in  exercising  the  power 
of  disposition,  she  is  restricted  to 
the  particular  mode  therein  pro- 
vided ;  her  separate  estate  is, 
therefore,  not  liable  upon  a  bond 
or  promissory  note  executed  by 
her  with  her  husband,  where  the 
settlement  has  not  expressly  de- 
clared that  it  shall  be  liable ; 
Ware  v.  Sharp,  1  Swan.  489  ; 
Morgan  v.  Elam,  4  Yerger,  315  ; 
Marshall  v.  Stevens  et  als.,  8  Hum- 
phreys, 159,  173  ;  Litton  v.  Bald- 


win et  als.,  Id.  209;  Kirby  v.  Mil- 
ler, 4  Colilwell,  4  ;  Armstrong  v. 
Stoval,  26  Mississippi,  215  ;  Dotey 
et  al.  v.  Mitchell,  9  Smedes  &  Mar- 
shall, 435,  441 ;  Montgomery  et  al. 
v.  The  Agricultural  Bank,  10  Id. 
561,  516;  Metcalf  v.  Cook,  2 
Rhode  Island,  355  ;  and  a  similar 
rule  seems  to  have  prevailed  in 
Maryland;  Tarr  v.  Williams,  4 
Maryland,  Ch.  68  ;  Williams  v. 
Donaldson,  lb.  414 ;  Miller  v. 
Williamson,  5  Maryland,  219  ;  un- 
til the  recent  case  of  Cooke  v.  Hus- 
bands, 11  Maryland,  492,  ante.  In 
Virginia,  the  same  view  has  been 
expressed  in  one  case  :  "  Upon  the 
best  reflection  which  I  can  give  to 
this  matter,"  said  Tucker,  P.,  "  I 
am  of  opinion  that  a  feme  covert, 
holding  separate  property  in  real 
estate,  by  deed  or  will,  prescribing 
a  peculiar  mode  of  any  disposition, 
cannot  dispose  of  it  in  any  other 
mode,  although  the  deed  or  will  does 
not  negative  such  other  mode 
expressly  ;  "  Williamson  v.  Buck- 
ham,  8  Leigh,  20,  21.  But  Wood- 
son's Trustee  v.  Pe7'kins,  5  Grat- 
tan,  346,  seems  to  adopt  the 
English  rule,  while  in  Nixon 
v.  Base,  12  Id.  425,  the  court  ex- 
pressed the  opinion,  that  although 
the  jus  disponendi  is  prima  facie 
inherent  in  a  gift  to  the  separate 
use  of  a  married  woman,  it  may, 
notwithstanding,  be  withheld  from 
her  by  the  donor,  and  that  she, 
consequently,  cannot  exercise  it, 
where  he  declares  his  wish  to 
be,  to  guard  against  an  imprudent 
disposition  of  the  property,  and 
that  he  consequently  confides  it 
solely  to  the  discretion  of  the  trus- 
tee. 
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In  North  Carolina,  the  general 
principle  appears  to  be  left  unde- 
termined ;  but  it  has  been  decided, 
that  a  married  woman  may  charge 
the  profits  of  her  separate  estate 
in  land,  and  dispose  absolutely  of 
her  interest  in  personal  property, 
by  any  instrument  which  refers  to 
the  estate,  and  denotes  an  inten- 
tion to  bind  it ;  Frazier  v.  Brown- 
low,  3  Iredell's  Equity,  237  ;  Har- 
ris v.  Harris,  7  Id.  Ill  ;  see  New- 
lin  v.  Freeman,  4  Id.  312,  316; 
but  her  separate  property  is  not 
liable  for  debts  contracted  gene- 
rally and  not  so  charged  ;  Knox 
v.  Jordan,  5  Jones'  Eq.  175  ;  Fel- 
ton  v.  Reid,  7  Jones,  269  ;  see 
Rogers  v.  Henton,  Phillips'  Eq. 
101.  In  Alabama  and  Kentucky, 
the  earlier  cases  inclined  toward 
the  English  rule  ;  Forrest  et  al.  v. 
Robinson,  Ex'r,  4  Porter,  44,  50  ; 
Sadler  et  ux.  et  al.  v.  Houston  & 
Gillespie,  Id.  208,  211  ;  Long's 
Adm'r  v.  White's  Adm'rs  &  Heirs, 
5  J.  J.  Marshall,  226,  230 ;  which 
has  been  adopted  unequivocally 
in  the  later.  In  Bradford  and 
Wife  v.  Greenway;  Henry  v. 
Smith,  17  Alabama,  797,  805, 
the  court  said,  "  We  hold,  that 
where  a  married  woman  has 
property  settled  upon  her,  to  her 
separate  use,  and  the  deed  of  settle- 
ment provides  that  she  shall  have 
'  the  complete  control  of  it,  as 
th'iugh  the  marriage  had  never 
taken  place,'  and  contains  no  re- 
straint on  alienation,  she  is  to  be 
deemed,  in  a  court  of  equity,  in 
respect  to  such  property,  a  feme 
sole,  and  may,  by  her  agreement, 
freely  entered  into,  charge  it  for 
the    payment    of   her    husband's 


debts.  See,  also,  Puryear  &  Wal- 
lace v.  Beard,  Trustee,  14  Ala- 
bama, 122,  134,  and  Puryear, 
Ex'r,  v.  Puryear,  16  Alabama, 
486  ;  Collins  v.  Lavenburg,  19  Id. 
682. 

[Agreeably  to  the  main  current 
of  decision  in  the  United  States,  a 
feme  covert  may  dispose  of  her 
separate  property  by  any  means 
not  inconsistent  with  the  terms  of 
the  grant.  See  Seacraft  v.  Hedden, 
3  Green  Ch.  512,  550 ;  Pond  v. 
Carpenter,  12  Minnesota,  430, 
432;  Penn  v.  Whitehead,  17  Grat- 
tan,  503 ;  Dallas  v.  Heard,  32 
Georgia,  604.  But  it  has  been 
said  that  affirmative  words  con- 
ferring or  prescribing  a  particular 
mode  of  disposition,  or  authorizing 
a  sale  or  charge  for  a  specific  end, 
will  preclude  the  right  to  alienate 
or  encumber  in  a  different  manner 
or  for  a  purpose  of  another  kind. 

In  Cook  v.  Husbands,  11  Mary- 
land, 492,  503,  the  rule  in  Mary- 
land was  declared  to  be  that  a 
feme  covert  may  act  in  reference 
to  her  separate  estate  as  a  feme 
sole  where  there  is  no  limitation  to 
her  power,  but  that  when  a  mode 
of  alienation  or  appointment  is 
provided,  it  operates  as  a  negation 
of  any  other  mode,  and  is  the 
paramount  rule  by  which  all  par- 
ties must  be  governed  in  dealing 
with  the  estate.  The  better  opin- 
ion, however,  seems  to  be  that  the 
maxim  expressio  unious  exclusio 
est  alterius,  should  yield  in  cases 
of  this  description  to  the  natural 
inference,  that  the  gift  of  an  un- 
qualified right  of  ownership  car- 
ries with  it  an  equally  unlimited 
power  to  dispose.     The  courts  of 
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Missouri  accordingly  agree  with 
those  of  New  York  and  England, 
that  although  a  particular  mode 
of  charge  or  disposition  is  indi- 
cated in  the  instrument  by  which 
property  is  settled  or  devised  for 
the  separate  use  of  a  married 
woman,  she  may  still  adopt  any 
other  mode,  unless  there  are  words 
limiting  her  to  that  which  the  in- 
strument prescribes  ;  Kimm  v. 
Weippert,  46  Missouri,  532,  536. 

The  right  to  limit  the  power  of 
alienation,  or  preclude  it  alto- 
gether, is,  however,  well  estab- 
lished ;  and  it  follows  that  such  a 
restraint  may  be  implied  when  a 
different  interpretation  would  de- 
feat the  purpose  of  the  donor; 
Weeks  v.  Sigo,  9  Georgia,  201 ; 
Nixon  v.  Rose,  12  Grattan,  425 ; 
Perkins  v.  Hays,  3  Gray  405. 
See  Baker  v.  Bradley,  7  De  G.  M. 
&  G.  597.  In  Cooke  v.  Husbands, 
11  Maryland,  492,  498,  the  court 
held,  in  obedience  to  the  English 
authorities,  that  a  devise  to  collect 
and  pay  over  from  time  to  time 
would  not  preclude  the  feme  covert 
from  anticipating  the  growing  pay- 
ments by  an  assignment,  or  sub- 
jecting them  to  the  payment  of 
debts. 

On  the  other  hand,  in  Perkins  v. 
Hays,  the  testator's  real  and  per- 
sonal estate  was  devised  "  in  trust 
yearly,  and  every  year  during  the 
natural  life  of  my  said  wife  to  pay 
or  cause  to  be  paid  to  her,  or  upon 
her  separate  order,  in  equal  quar- 
terly payments,  the  net  sum  of  six 
thousand  dollars,  clear  of  all 
charges  and  deductions  whatso- 
ever ;  and  in  case  of  the  incapa- 
city  of    said  annuitant  through 


sickness  or  any  other  cause,  to  re- 
ceive herself  or  upon  her  separate 
order  at  any  time  during  her  life, 
the  quarterly  payments  aforesaid, 
the  said  trustees  shall  pay  or 
cause  to  be  paid  the  same  quar- 
terly payments  to  any  person  or 
persons  lawfully  appointed  to  rep- 
resent my  said  wife  for  the  pur- 
pose of  receiving  the  same ;  and 
in  default  of  any  person  or  persons 
lawfully  appointed  thereto,  the 
said  company  shall  pay  or  cause  to 
be  paid,  the  same  quarterly  pay- 
ments to  my  executors  hereinafter 
named,  the  survivors  and  survi- 
vor of  them,  to  be  by  them  applied 
to  the  support  and  maintenance  of 
my  said  wife,  and  to  the  support, 
maintenance  and  education  of  my- 
children  under  the  age  of  twenty- 
one  years." 

The  court  said  that  a  power  to 
alienate  by  anticipation  would  de- 
feat the  paramount  object  of  the 
will,  which  was  to  provide  a  fund 
for  the  use  of  the  testator's  wife  as 
long  as  she  should  live,  and  for  the 
support  and  education  of  his  chil- 
dren during  their  minority.  It 
was,  therefore,  as  effectually  ex- 
cluded as  if  it  had  been  prohibited 
in  terms.  It  was  held  in  like  man- 
ner in  Nixon  v.  Bradley,  6  Rich- 
ardson, Eq.  43,  that  where  taking 
the  will  as  a  whole,  the  testator 
manifestly  designs  to  exclude  the 
power  of  alienation,  his  intention 
will  be  carried  into  effect,  although 
not  expressed  in  any  particular 
clause.  A  restraint  on  alienation 
will  not  preclude  acts  which  are 
essential  to  possession  and  enjoy- 
ment, and  a  married  woman  may 
consequently  execute  a  lease  for  a 
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short  term,  reserving  the .  full 
yearly  value  of  the  premises,  not- 
withstanding a  clause  in  the  settle- 
ment denying  the  right  of  antici- 
pation ;  Vandervoort  v.  Gould,  36 
New  York,  639. 

In  Ozley  v.  Ikelheimer,  26 
Alabama,  382  ;  a  written  engage- 
ment for  the  payment  of  money 
by  a  feme  covert,  was  held 
to  imply  an  intention  to  make 
her  separate  estate  answera- 
ble for  its  fulfilment.  The  Eng- 
lish rule  is  expressly  adopted 
in  Connecticut ;  Imlay  v.  Hunting- 
ton, 20  Connecticut,  149,175.  It 
has  been  said  in  Kentucky,  that  a 
feme  covert's  general  personal  en- 
gagements will  not  bind  her  sepa- 
rate estate;  but,  if  she  is  living 
apart  from  her  husband,  her  inten- 
tion to  charge  it  by  debts  which 
she  contracts,  is  to  be  inferred; 
Coleman  v.  Woolley's  JEx'r,  10  B. 
Monroe,  320  ;  while  the  cases  of 
Bell  v.  Eellar,  13  Id!  381  ;  Hi- 
lar d  v.  Turner,  16  Id.  314:  and 
Burchv.  Breckenridge,  lb.  482,  de- 
cide that  a  similar  inference  is  to  be 
drawn  from  the  execution  or  en- 
dorsement of  a  bill  or  note,  or  from 
any  other  act  or  contract  by .  a 
married  woman,  which  denotes  an 
intention  to  bind  her  property,  and 
not  merely  to  go  through  the 
empty  form  of  binding  herself  per- 
sonally. 

A  similar  view  is  taken  in  Mis- 
souri, although  the  courts  of  that 
state  go  further  and  to  the  full 
extent  of  the  English  doctrine ; 
Segond  v.  Garland,  23  Missouri 
547 ;  Schaforth  v.  Ambs,  46  Id. 
114.  In  the  case  last  cited 
Bates,    J.,    said,    "It   is     settled 


that  where  the  feme,  having  a 
separate  estate,  executes  a  bond 
or  note,  or  accepts  a  bill,  it  is 
held  that  she  must  intend  by 
such  instrument  to  bind  her  sepa- 
rate estate,  because  these  acts 
would  otherwise  be  nugatory,  and 
these  instruments  could  in  no 
other  way  have  any  validity  or 
operation  (Whiteside  v.  Gammon, 
23  Mo.  457).  This  applies  as  well 
where  the  woman  endorses  the 
note  as  where  she  is  a  maker." 

A  different  rule  prevails  in  New 
York  and  Massachusetts,  under 
which  the  intention  to  charge  the 
separate  estate  will  not  be  inferred 
from  the  execution  of  a  note  or 
bond,  nor  unless  it  is  expressed  in 
terms  in  the  contract,  or  results 
from  the  beneficial  nature  of  the 
consideration  as  enuring  directly 
to  her  use  ;  Yale  v.  JDedere,  1 8  New 
York,  265;  21  Id.;  Willard  v. 
Eastham,  15  Gray.  Accordingly, 
in  a  suit  against  a  feme  covert  on 
such  an  instrument,  the  burden  of 
proof  is  on  the  plaintiff  to  show 
that  the  circumstances  under  which 
it  was  executed  were  such  as  to 
render  her  liable  ;  Tracy  v.  Keith, 
11  Allen,  214. 

In  these  instances  the  suit  was 
founded  upon  an  instrument  in 
writing,  but  the  principle  is  held 
to  be  the  same  when  a  wife 
makes  an  oral  contract  on  the 
credit  of  her  separate  estate,  al- 
though merely  as  a  surety  for 
her  husband  or  for  a  third  person. 
In  Miller  v.  Brown,  47  Missouri, 
504,  Bliss,  J.,  said,  "  There  were  two 
leading  theories.  Agreeably  to 
one  of  them,  when  the  separate  es- 
tate of  a  married  woman  was  in 
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question,  she  was  to  be  regarded  as 
a  feme  sole,  and  might  contract 
debts  as  though  unmarried,  for  the 
payment  of  which  her  property- 
would  be  answerable,  and  upon 
this  theory  it  did  not  matter 
whether  the  debt  was  proved 
orally  or  evidenced  by  a  written 
instrument,  if  it  was  established 
to  be  her  debt.  The  other  theory 
was  that  the  grant  of  a  separate 
estate  did  not  give  the  wife  a  gene- 
ral credit  based  upon  it,  but  simply 
a  power  of  appointment  or  of  dis- 
position, uncontrolled  by  the  hus- 
band, and  she  could  only  execute 
the  power  in  accordance  with  its 
terms." 

"  It  had  been  established  in 
Whitesides  v.  Cannon,  23  Mis- 
souri, 457,  in  conformity  with  Oz- 
ley  v.  Ikelheimer,  26  Alabama, 
332,  that  a  feme  covert  may  con- 
tract in  the  same  manner  as  a 
feme  sole,  and  that  her  contracts, 
whether  verbal  or  written,  are 
equally  binding,  and  do  not  take 
effect  as  appointments,  and  this 
doctrine  was  sustained  by  the  sub- 
sequent decisions  ;  Tattle  v.  Hoag, 
46  Missouri  38 ;  Schaforth  v.  Ambs, 
lb.  114.  There  was  this  differ- 
ence, that  when  the  wife  put  her 
name  to  a  written  instrument  she 
could  not  deny  that  it  w  s  her 
agreement,  whereas,  when  the 
promise  was  parol  the  presump- 
tion was  that  she  bought  on  the 
credit  of  her  husband,  and  the 
creditor  could  not  recover  without 
rebutting  it  by  evidence." 

It  may  be  inferred  in  like  manner, 
from  the  dicta  in  Willard  v.  East- 
ham,  and  Yale  v.  Dederer  {ante, 
740),   that   where  the  contract   is 


such  in  other  respects  as  to  bind  the 
estate  of  the  feme  covert,  it  will  not 
fail,  because  it  is  not  reduced  to  writ- 
ing, and  such  is  the  result  to 
which  we  should  be  led  by  princi- 
ple. It  is  the  substance  of  the 
contract  rather  than  its  form  which 
should  be  regarded  when  equity  is 
enforcing  an  agreement  which  has 
no  legal  obligation.  True  policy 
requires  that  the  property  of  a 
married  woman  should  not  be 
made  answerable,  except  on  an  exe- 
cuted consideration  moving  di- 
rectly to  her  use.  Where  no  bene- 
fit can  accrue  from  the  transaction, 
it  should  not  be  a  ground  of 
charge  ;  Perkins  \.  Elliott,  7  C.  E. 
Greene,  278  ;  8  Id.  526,  532.  "  To 
the  extent,"  said  Ch.  J.  Beasley, 
"  that  the  feme  does  any  act  which 
enables  her  to  use  or  enjoy  her 
separate  estate,  the  principles  of 
equity  will  validate  such  act,  but 
beyond  this  limit  she  is  not  dis- 
covert and  cannot  bind  herself  or 
her  possessions."  If  this  safe- 
guard is  laid  aside,  and  the  prom- 
ise of  a  feme  covert  can  be  obliga- 
tory where  she  would  not  be  liable 
on  the  consideration,  it  is,  as  Lord 
Brougham  intimated  in  Murray  v. 
i?fflWee(ffl7Jte,694),oflittlemoment, 
whether  she  contracts  by  word  of 
mouth  or  in  writing.  The  weight 
of  authority  accordingly  is,  that  a 
married  woman  may  bind  her  sepa- 
rate estate  by  any  contract,  oral 
or  written,  which  is  sufficiently 
specific  to  indicate  that  she  means 
to  pledge  her  credit  as  a  property 
holder,  as  distinguished  from  her 
husband's.  The  nature  of  the  con- 
sideration, and  whether  it  moves 
to  her  or  to  a  third  person,  is  im- 
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material,  except  as  bearing  on  this 
question.  She  may  consequently 
enter  into  an  executory  agreement 
for  the  sale  or  purchase  of  land  or 
personalty,  or  may  become  a  sub- 
scriber to  a  joint  stock  association, 
with  the  attendant  liability  to  con- 
tribution if  the  company  fails  or  a 
call  is  made  upon  the  stockholders. 
See  Johnson  v.  Gallagher,  30  L.  H. 
Ch.  298;  Shattuckv.  Shattuck,~L&v/ 
Reports,  2  Equitjr,  182.  Indeed,  any 
one  who  admits  that  a  note  executed 
by  a,  feme  covert  as  a  surety,  may 
be  enforced  against  her  property, 
cannot  well  deny  her  power  to 
charge  it  by  a  contract  in  which 
she  is  beneficially  interested,  al- 
though made  innprovidently,  or 
with  a  view  to  speculative  gain. 
The  law  was  so  held  in  Mrs. 
Matthewman's  case,  Law  Rep.  3 
Equity,  781,  where  the  vice  chan- 
cellor used  the  following  language 
in  delivering  judgment :  "  If  a  mar- 
ried woman,  having  separate  prop- 
erty, enters  into  a  pecuniary  en- 
gagement, whether  by  ordering 
goods  or  otherwise,  which  (if  she 
were  a  feme  sole)  would  constitute 
her  a  debtor,  and  in  entering  into 
such  an  engagement,  she  purports 
to  contract,  not  for  her  husband, 
but  for  herself,  and  on  the  credit 
of  her  separate  estate,  and  it  was 
so  intended  by  her,  and  so  under- 
stood by  the  person  with  whom 
she  is  contracting,  that  constitutes 
an  obligation  for  which  the  person 
with  whom  she  contracts  has  the 
right  to  make  her  separate  estate 
liable  ;  and  the  question  whether 
the  obligation  was  contracted  in 
the  manner  I  have  mentioned, 
must  depend  upon  the  facts   and 


circumstances  of  each  particular 
case." 

"  It  clearly  is  not  necessary  that 
the  contract  should  be  in  writing, 
because  it  is  now  admitted  that  if 
a  married  woman  enters  into  a 
verbal  contract,  expressly  making 
her  separate  estate  liable,  such 
contract  would  bind  it ;  nor  is  it 
necessary  that  there  should  be 
anj'  express  reference  made  to  the 
fact  of  there  being  such  separate 
estate,  for  a  bond  or  promissory 
note  given  by  a  married  woman, 
without  any  mention  of  her  sepa- 
rate, estate,  has  long  been  held 
sufficient  to  make  her  separate 
estate  liable.  If  the  circumstan- 
ces are  such  as  to  lead  to  the  con- 
clusion that  she  was  contracting, 
not  for  her  husband,  but  for  herself, 
in  respect  of  her  separate  estate, 
that  separate  estate  will  be  liable 
to  satisf}'  the  obligation." 

"Now  if  a  married  woman,  having 
separate  estate,  can  contract  with 
another  person,  so  as  to  render 
that  estate  liable,  there  seems  to 
be  no  reason  why  she  may  not  in 
like  manner  contract  with  a  joint 
stock  company  ;  and  if  she  may  so 
contract  to  purchase  a  horse,  a 
jewel,  or  any  other  chattel,  there 
is  surely  no  reason  why  she  may 
not  equally  contract  to  buy  shares 
in  the  company  for  her  own  sepa- 
rate use.  And  if  she  may  thus 
purchase  shares,  she  may  of  course 
stand  as  a  share  holder  on  the  reg- 
ister (supposing  there  is  nothing 
in  the  company's  deed  to  prevent 
it),  so  as  to  make  her  separate  estate 
liable  in  respect  thereof;  and  if  that 
is  so,  there  is  no  reason  why  she 
should    not    be    placed    in     like 
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manner  upon  the  list  of  contribu- 
tors." 

The  weight  of  authority  seems 
to  be  in  accordance  with  the.able 
judgment  of  Lord  Brougham,  in 
Murray  v.  Barlee,  3  M.  &  K. 
223  ;  that  where  the  contract  is 
such  in  other  respects  as  to  create 
a  charge,  it  need  not  be  in  writing 
though  the  property  is  land ;  Eeim 
v.  Weppert,  46  Missouri,  532  ;  Mil- 
ler v.  Brown,  47  Id.  504  ;  Pond  v. 
Carpenter,  12  Minnesota,  432 ; 
Tale  v.  Dederer;  Willard  v.  East- 
ham,  ante;  Todd  v.  Lee,  16  Wis- 
consin, 480;'  Miller  v.  Newton,  23 
California,  554.  No  debt  can  be  a 
charge  which  is  not  fastened  on  the 
separate  estate  by  agreement,  ex- 
press or  implied  ;  but  such  a  con- 
nection may  arise  from  the  nature 
of  the  consideration,  or  the  cir- 
cumstances under  which  the  debt 
is  incurred  ;  Yale  v.  Dederer.  A 
different  rule  prevails  in  Ken- 
tucky, under  which  the  real  es- 
tate of  a  feme  covert  is  not  lia- 
ble for  a  debt  contracted  orally, 
even  when  the  consideration  con- 
sists of  necessaries  furnished  for 
her  support;  Burch  v.  Brecken- 
ridge,  16  B.  Monroe,  482,  487; 
but  this  is  founded  on  the  opinion 
that  the  contract  operates  as  an 
appointment,  which  is  now  discar- 
ded in  England,  and  generally  in 
the  United  States. 

In  England,  the  remedy  of  the 
creditor  is  confined  to  the  rents 
and  profits,  where  the  separate  es- 
tate consists  of  land.  Here,  as  in 
other  cases,  equity  follows  the 
analogy  of  the  law  as  a  guide. 
In  the  United  States,  lands  are 
chattels  for  the  payment  of  debts, 


and  the  real  estate  of  a  married 
woman  may  consequently  be  sold 
under  a  decree  or  execution,  when 
there  are  no  other  means  of  provi- 
ding for  the  fulfilment  of  her  pe- 
cuniary obligation ;  Turnan  v. 
Pool,  1  Gill.  &  J.  211;  Yale  v. 
Dederer,  21  Barb.  290;  Whitesides 
v.  Cannon,  23  Missouri,  457. 

The  question  has  become  more 
important  in  this  country  from  the 
passage  of  various  statutes,  which 
provide  that  the  property  of  mar- 
ried women  shall  enure  to  their 
separate  use,  free  from  the  debts  or 
control  of  their  husbands.  It  is 
held  under  these  enactments,  that 
a  feme  covert  may  grant  or  con- 
vey her  real  or  personal  estate  by 
way  of  gift  or  sale,  or  may  pledge 
or  mortgage  it  for  her  own  debt 
or  for  her  husband's.  In  some  of 
the  States  a  transfer  of  the  wife's 
personal  property  is  not  valid  with- 
out the  concurrence  of  the  husband ; 
Perch  v.  Fries,  3  C.  E.  Greene,  204 ; 
Pond  v.  Carpenter,  12  Minnesota, 
430  ;  Townly  v.  Chapin,  12  Allen, 
476 ;  and  he  is  generally  required 
to  join  in  the  conveyance  when  the 
subject  matter  is  land ;  Peck  v. 
Ward,  6  Harris,  506  ;  Dunham  v. 
Wright,  3  P.  F.  Smith,  167;  Ezell 
v.  Parker,  41  Mississippi,  520 ; 
Mahon  v.  Oormley,  12  Harris,  84  ; 
Stoops  v.  Blackford,  3  Casey,  217  ; 
Richards  v.  McClelland,  5  Id. 
385  ;  Stevens  v.  Parrish,  27  Ind. 
260  ;  Cope  v,  Meeks,  3  Head.  387  ; 
Cole  v.  Van  Riper,  44  Illinois,  58  ; 
Scovell  v.  Kelsey,  46  Id.  344. 

This  course  of  decision  is  a  logi- 
cal sequence  of  the  doctrine  that 
the  power  of  disposition  is  inci- 
dent to  the  right  of  property ;  and 
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it  follows  for  a  like  reason  that 
the  estate  of  a  married  woman  is 
liable  after  coverture  for  debts 
contracted  while  she  was  sole.  But 
it  has  been  held  with  less  founda- 
tion, that  a  married  woman  may 
incur  liabilities  which  will  bind 
her  separate  estate,  whether  se- 
cured to  her  by  statute,  or  set 
apart  specifically  for  her  use  by 
the  donor.  There  is,  said  Harris, 
J.,  in  Yale  v.  Dederer,  18  New 
York,  265,  219,  in  equity  no  dif- 
ference between  the  separate  es- 
tate of  a  wife,  created  by  opera- 
tion of  the  statutes  of  1848  and 
1849,  relating  to  married  women, 
and  a  similar  estate  created  by 
deed  or  other  instrument.  This 
decision  was  cited  and  confirmed 
in  Ballin  v.  Dillaye,  31  New 
York,  35. 

In  Peake  v.  La  Baw,  6  C.  E. 
Green's  Ch.  282,  the  Chancellor 
said :  "  Since  the  passage  of  the 
married  woman's  act  here,  and  of 
similar  acts  in  other  States,  the 
courts  have  held  certain  contracts 
of  married  women  to  create  charges 
on  their  separate  estates,  which  will 
be  enforced  in  equity.  This  was 
in  analogy  to  the  doctrine  of  equity, 
by  which  certain  contracts  made 
by  married  women,  having  estates 
held  in  trust  for  their  separate  use, 
were  enforced  in  equity  as  against 
the  trust.  Debts  contracted  by 
them  were  paid  only  out  of  the 
income  of  the  trust  estate  for  the 
life  of  the  woman." 

"  The  courts  of  this  country  have 
declared  the  estates  of  married 
women,  held  under  these  acts,  to 
be  liable  for  debts  contracted  by 
them  for  the  benefit  of  their  sepa- 
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rate  estates,  or  for  their  own  bene- 
fit on  the  credit  of  these  estates. 
But  they  go  no  farther  than  this. 
The  Court  of  Appeals  in  New 
York,  in  the  final  decision  in  Yale 
v.  Dederer,  22  N.  Y.  450,  held  this 
to  be  the  limit  of  the  power  of  a 
married  woman  to  charge  her  es- 
tate, unless  done  by  an  instrument 
properly  executed  for  that  pur- 
pose. The  same  doctrine  is  held 
by  the  Supreme  Court  of  Massa- 
chusetts, in  Willard  v.  Eastham, 
15  Gray,  328.  Chancellor  Green, 
in  Johnston  v.  Gommins,  1  C.  E. 
Green,  104,  says  :  "  It  must  be  as- 
sumed that  the  wife  had  a  separate 
estate,  which  she  might  lawfully 
charge  with  debts  created  'for  the 
benefit  of  the  estate,  or  for  her 
own  support  and  benefit."  And 
again :  "  In  order  to  bind  the  es- 
tate, it  must  appear  that  the  en- 
gagement was  made  in  reference 
to  and  on  the  faith  and  credit  of 
the  estate." 

"  In  the  case  of  Armstrong  v. 
Ross,  5  C.  E.  Green,  109,  this  court 
took  the  same  view  of  the  subject, 
and  although  it  was  not  declared 
that  the  estate  could  not  be  made 
liable  in  any  other  way,  the  means 
of  making  her  estate  liable  are  so 
stated  as  to  imply  that  they  are 
the  limit  of  the  power." 

Agreeably  to  the  revised  stat- 
utes of  Kentucky,  a  feme  covert 
cannot  alienate  property  which 
has  been  conveyed  to  her  separate 
use,  nor  can  she  charge  or  encum- 
ber it  with  her  debts,  unless  her 
title  is  derived  through  a  gift,  and 
the  power  of  alienation  is  confer- 
red by  the  donor  ;  Williamson  v. 
Williamson,  18  B.  Monroe,  385  ; 
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Hacker  v.  Wheelock,  3  Metcalf, 
Ky.  244.  Her  general  estate,  how- 
ever, is  liable  for  debts  con- 
tracted for  necessaries,  and  evi- 
denced by  a  writing  signed  by  her- 
self and  her  husband  ;  Marshall  v. 
Miller,  3  Metcalf,  Ky.  333.  See 
Bowen  v.  Schel,  2  Bush.  112. 

In  Minnesota,  the  liability  of 
the  property  of  a  married  woman 
for  debts,  results  from,  and  is  co- 
extensive with  the  power  of  aliena- 
tion, but  this  cannot  be  exercised 
where  her  general  estate  is  in 
question  without  the  concurrence 
of  her  husband,  or  an  order  to  that 
effect  from  the  court ;  Pond  v. 
Carpenter,  12  Minnesota,  430. 

It  might  have  been  supposed, 
that  the  reasons  which  had  led  the 
courts  of  Pennsylvania  to  declare 
the  separate  property  of  a  married 
woman  inalienable,  would  have 
applied  equally,  whether  the  sepa- 
rate use  was  created  by  the  donor, 
or  arose  by  operation  of  law ;  or 
that  if  they  were  found  to  be  un- 
tenable in  the  latter  case,  they 
would  be  abandoned  in  the  former. 
But  while  a,  feme  covert  may,  with 
the  assent  of  her  husband,  dispose 
of  her  general  estate,  she  is  still 
under  an  entire  disability  where 
the  separate  use  is  limited  specifi- 
cally by  a  deed  or  will.  This  result 
is  the  more  surprising,  because  the 
statute  is  broad  enough  to  embrace 
all  the  property  of  a  married  woman, 
by  whatever  means  acquired,  and 
as  it  makes  no  distinction,  none 
should  seemingly  have  been  intro- 
duced by  the  courts.  A  grant  to  a 
feme  covert,  is  a  grant  to  her  sepa- 
rate use,  by  virtue  of  the  statute, 
although  nothing  be  said  on  the 


point ;  and  it  is  a  general  rule,  that 
the  expression  of  that  which  the 
law  implies  will  not  vary  the '  re- 
sult. In  Gumming >a'  Appeal,  1 
Jones,  2*75,  it  was  declared  broadly, 
that  a  wife  might  dispose  of  her 
separate  estate  by  will  or  other- 
wise, as  if  she  were  sole,  and  when 
the  question  arose  in  Haines  v.  El- 
lis, 12  Harris,  253,  a  deed  by  a 
husband  and  wife,  of  land  which 
had  been  conveyed  to  the  separate 
use  of  the  wife,  was  held  to  confer 
a  good  and  marketable  title  on  the 
grantee;  Penn'a  Co.  v.  Foster,  11 
Casey,  134.  But  in  the  subsequent 
case  of  Wright  v.  Brown,  8  Wright, 
224,  Haines  v.  Ellis  was  over- 
ruled, and  the  law  reinstated  on 
the  basis  of  Lancaster  v.  Dolan. 
The  court  said,  that  the  act  of 
1848,  has  no  reference  to  estates 
conveyed  for  the  separate  use  of 
married  women,  whether  a  trustee 
is  named  in  the  deed  of  settlement 
or  not,  and  that  the  grantee  has 
no  power  of  alienation  in  either 
case,  unless  it  is  specially  confer- 
red in  the  instrument  by  which  the 
estate  is  given.  As  no  such  power 
could  be  found  in  the  will  through 
which  the  mortgagor  deduced  her 
title  in  the  case  under  considera- 
tion, the  mortgage  which  she  had 
executed  was  unauthorized  and 
void.  The  same  point  was  decided 
in  Shonk  v.  Brown,  11  P.  F. 
Smith,  320. 

The  question  whether  a  contract 
void  at  law  shall  be  enforced  in 
equity  as  a  charge  on  the  separate 
estate  of  a  feme  covert,  is  a  very 
different  one  from  that  of  her  power 
to  convey.  The  right  of  disposi- 
tion may  carry  with  it  a  liability 
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to  debts,  but  it  will  not  render  that 
a  debt  which  would  not  have  that 
character  if  the  right  did  not  ex- 
ist. See  Peake  v.  Le  Baw,  ante,  753. 
If,  as  all  the  authorities  agree,  the 
agreements  of  a  feme  covert, 
are  destitute  of  legal  obligation, 
in  consequence  of  her  inability  to 
contract,  they  will  not  be  rendered 
valid  by  a  statute  which  does  not 
profess  to  give  the  power  which 
she  lacks ;  Jones  v.  Crossthwaite, 
17  Iowa,  397  ;  Kelso  v.  Taber,  52 
Barb.  125.  In  reply  to  this  objec- 
tion, it  has  been  contended,  that 
when  a  married  woman  manifests 
an  intention  to  charge  her  separate 
estate,  or  the  circumstances  indicate 
that  such  is  her  design,  equity  will 
supply  the  want  of  a  deed.  In  this 
aspect  of  the  question,  however,  a 
writing  would  be  requisite  when 
the  separate  estate  consists  of  land ; 
and  it  is  now  abandoned  in  Eng- 
land, and  generally  in  the  United 
States  ;  Murray  v.  Baree,  3  Mylne 
&  Keen,  223  ;  Mrs.  Mathewman's 
Case,  Law  R.  3  Equity,  781. 
The  courts  of  Pennsylvania  are 
therefore  logically  accurate  in 
holding  that  property  which  has 
been  specifically  set  apart  for  the 
use  of  a  woman,  is  not  chargeable 
with  any  obligation  incurred  dur- 
ing coverture ;  Dorrance  v.  Scott,  3 
Wharton,  309  ;  and,  although  her 
general  estate  may  be  taken  in 
execution  for  debts  incurred  for 
necessaries  furnished  for  the  sup- 
port of  her  family  by  virtue  of  the 
act  of  April  11th,  1848  ;  Caldwell 
v.  Walters,  6  Harris,  79,  she  cannot 
contract  a  debt  or  obligation  of 
any   other  kind  ;    Bear  v.  Bear, 


9  Casey,  525  ;  Bruner's  Appeal,  11 
Wright,  67. 

The  course  of  decision  tends  to 
an  intermediate  rule,  under  which 
the  debts  of  a  wife  are  like  those 
of  an  infant,  only  binding  where 
value  is  given  in  some  form  by 
which  she  can  be  benefited. 

The  subject  underwent  a  critical 
examination  in   Yale  v.  Dederer, 

21  Barb.  286  ;  18  New  York,  265  ; 

22  Id.  469  ;  which  was  cited  and 
followed  in  Willard  v.  Eastham, 
15  Gray,  328,  and  the  rule  as  now 
settled  in  New  York  and  Massa- 
chusetts said  to  be,  "that  when  by 
the  contract  the  debt  is  made  ex- 
pressly a  charge  upon  the  separate 
estate,  or  is  expressly  contracted, 
its  credit,  or  when  the  considera- 
tion goes  to  the  benefit  of  such  es- 
tate, or  to  enhance  its  value,  then 
equity  will  decree  that  it  shall  be 
paid  from  such  estate  or  its  income, 
to  the  extent  to  which  the  power 
of  disposal  by  the  married  woman 
may  go  ;  but  where  she  is  a  mere 
surety,  or  makes  the  contract  for 
the  accommodation  of  another, 
without  consideration  received  by 
her,  the  contract  being  void  at  law, 
equity  will  not  enforce  it  against 
the  estate,  unless  an  express  in- 
strument makes  the  debt  a  charge 
upon  it." 

It  has  been  held  on  like  grounds, 
in  numerous  instances,  that  to 
render  the  general  estate  of  a 
married  woman  liable,  the  debt 
must  be  contracted  for  the  benefit 
of  the  estate,  or  for  her  benefit,  on 
the  credit  of  the  estate,  or  the 
charge  must  be  imposed  in  terms 
by  the  contract ;   Yale  v.  Dederer, 
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21  Barb.  286  ;  18  New  York,  260; 

22  Id.  450  ;  Eeim  v.  Weippert,  46 
Missouri,  532,  534;  Peake  v.  Le 
Baw,  6  C.  E.  Green,  269;  Arm- 
strong v.  Boss,  5  Id.  109  ;  Seycreft 
v.  Haddon,  3  Green.  Oh. ;  Curtis  v. 
Engel,  2  Sandford,  287  ;  Jones  v. 
Cowperthwaite,  17  Iowa,  393,  and 
it  is  established  by  these  decisions 
that  when  the  res  gestae  are  not 
such  as  to  create  a  charge,  and  the 
plaintiff  relies  on  a  written  con- 
tract, the  intention  to  bind  the  es- 
tate must  appear  on  the  face  of  the 
instrument,  and  cannot  be  shown 
orally ;  Yale  v.  Dederer.  This  is 
equally  true  whether  real  or  per- 
sonal property  is  a  question,  and 
results  not  from  the  statute  of 
frauds,  but  from  the  well  settled 
principle  that  extrinsic  evidence  is 
not  admissible  to  vary  a  written 
contract 

Under  the  rule  now  prevailing 
in  New  York,  a  married  woman 
may  charge  her  separate  estate  by 
a  written  contract,  which  implies 
that  such  is  her  design,  although 
the  consideration  does  not  move 
to  her,  and  she  is  merely  a  guaran- 
tor, surety,  or  indorser;  but  this  re- 
sults from  the  revised  statutes  of 
that  state,  which  as  amended  in 
1860,  provide  that  a  married  wo- 
man "  possessed  of  real  estate  as 
her  separate  property,  may  bar- 
gain, sell  and  convey  such  prop- 
erty, and  enter  into  any  contract 
with  reference  to  the  same ; "  The 
Corn  Exchange  Ins.  Co.  v.  Bab- 
cock,  42  New  York,  614. 

The  form  of  the  obligation  is 
immaterial,  if  the  cause  be  adequate 
and  the  intention  plain  ;  Gloss  v. 
Warwick,  4  Wright,  140 ;  and  it 


has  been  held  in  New  York,  that 
a  married  woman  may  charge  her 
separate  estate  by  confessing  judg- 
ment for  a  debt,  which  would  have 
been  a  charge  if  the  judgment  had 
not  been  confessed  ;   The  Bank  v. 
Garlinghouse,   36   Howard,   New 
York,  369.    And  such  is  also  the 
rule  in  Pennsylvania,  where  the  re- 
cord discloses  a  cause  of  action,  for 
for  which  the  feme  is  answerable ; 
Sivayne  v.  Lyon,l1P.  F.  Smith,436. 
It  was  indeed  declared  in  Keiper  v. 
Eelfricker,  6  Wright,  325,  that  a 
warrant  of  attorney  by  a  married 
woman  to  confess  judgment,  is  in- 
valid, though  given  for  debts  con- 
tracted  before    marriage,   or    for 
necessaries   for  the   support    and 
maintenance  of  her  family.    So,  in 
Swayne   v.  Lyon,  Sharswood,  J., 
said,   that  a  judgment  against  a 
married  woman,  which  does  not 
show    her  liability,   is   a  nullity. 
"  This  was  the  principle  of  Cald- 
well v.  Walters,  6  Harris,  19.    The 
declaration  in  that  case  being  on  a 
bond  which  was  void,  the  judgment 
confessed  upon  it  under  the  war- 
rant  of  attorney  was  also  void." 
It  is  notwithstanding  established 
in  the  same  State,  that  a  judgment 
confessed  by  a  feme  covert  on  a 
bond  and  warrant  of  attorney  given 
for  the  price  of  land,  may  be  en- 
forced  by  execution  against  the 
land ;    Patterson   v.   Bobinson,   1 
Casey,   81 ;  Bamberger  v.  Ingra- 
ham,  2  Wright,  146.     So,  where  a 
married  woman  mortgages  her  real 
estate  and  confesses  judgment,  the 
title  will  pass  under  an  execution 
issued  on  the  judgment;  Evans  v. 
Myler,  7  Harris,  402  ;  Mc  Cullough 
v.  Wilson,  9  Id.  436.    In  Bambor- 
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gerv.  Ingraham,liovreie,C.J.,aai& 
that  "  a  judgment  confessed  by  a 
feme  covert  is  valid  on  its  face.  It 
is  by  extraneous  evidence  that  the 
court  ascertains  the  coverture,  and 
if  the  same  evidence  discloses  that 
the  consideration  was  the  purchase- 
money  of  land  which  had  been  sold 
and  conveyed  to  her,  the  judgment 
is  valid  as  it  regards  such  land, 
although  it  will  not  be  a  charge 
on  property  not  embraced  in  the 
deed."  If  this  be  conceded,  it  is  an 
inevitable  inference,  that  whether  a 
confession  of  judgment  by  a  feme 
covert  is  void  or  valid,  depends  on 
the  consideration,  and  not  on  what 
is  disclosed  of  record  ;  but  the  con- 
trary is>now  established  by  Keiper 
v.  Helfricker,  and  Swayne  v. 
Lyon. 

To  charge  the  land  of  the  wife 
with  a  debt  contracted  for  the 
erection  of  a  house  upon  it,  or  an 
improvement  of  any  other  kind,  it 
must  consequently  appear  that  the 
work  was  done  at  her  request,  and 
on  the  credit  of  her  separate  es- 
tate ;  Robinson  v.  Hoffman,  15  B. 
Monroe,  80 ;  Hughes  v.  Peters,  1 
Caldwell,  67  ;  and  if  the  case  is 
not  made  out  in  this  respect,  it 
will  not  be  enough  to  show  that 
she  subsequently  gave  a  note  for 
a  debt  which  was  not  hers  ;  Fetter 
v.  Wilson,  1 2  B.  Monroe  90.  In  this 
point  of  view  it  makes  no  differ- 
ence that  the  building  was  erected 
by  her  husband  with  her  assent, 
because  the  obligation  will  still  be 
his,  and  not  a  charge  for  which 
her  property  is  answerable;  Fin- 
ley's  Appeal,  IT  P.  F.  Smith,  453; 
Woodward  v.  Wilson,  18  Id.  208 ; 
Corning    v.   Lewis,   36   Howard, 


New  York,  425.  It  does  not  vary 
the  case  that  he  obtained  the 
credit  by  falsely  representing  the 
property  to  be  his,  Corning  v. 
Lewis,  unless  the  wife  is  shown 
to  be  a  party  to  the  fraud  ;  Matter 
v.  Lillie,  24  Howard,  N.  Y.  264. 
See  Lyman  v..  Cessford,  15  Iowa, 
229.  If,  however,  the  husband  is 
insolvent  at  the  time,  creditors 
who  have  been  delayed  and  hin- 
dered by  the  misappropriation  of 
his  assets,  may  file  a  bill  to  charge 
the  land  with  the  amount  so  laid 
out  and  expended  ;  Bart's  Appeal, 
5  P.  P.  Smith,  386.  But  this 
equity  does  not  arise  where  the 
debt  is  contracted  without  the  as- 
sent of  the  wife,  and  notwithstand- 
ing her  remonstrances.  See  Bush 
v.  Vought, 5P.F. Smith,4:31 ;  Athey 
v.  Knott,  6  B.  Monroe,  245  ;  Brown 
v.  Wilson.  In  Webster  v.  Hildreth, 
33  Vermont,  437,  the  husband 
cleared  a  tract  of  wild  land  be- 
longing to  his  wife,  brought  it  into 
a  state  of  cultivation,  and  erected 
buildings.  The  value  rose  in  con- 
sequence from  $300,  which  she 
had  given,  to  $1,500,  at  the 
time  of  the  suit.  The  improve- 
ment was  due  solety  to  his  labor, 
and  that  of  their  children.  Under 
these  circumstances  a  bill  was  filed 
by  his  creditors  to  charge  the  land 
with  his  debts,  but  the  court  was 
of  opinion,  that  as  no  agreement 
had  been  made  between  the  hus- 
band and  wife,  he  was  a  mere  vol- 
unteer, who  had  acquired  no  right, 
and  could  confer  none  on  others. 
A  similar  view  was  taken  in  Bush  - 
v.  Fought,  5  P.  P.  Smith,  457. 
There  is  nothing  in  the  marital  re- 
lation to  prevent  a  wife  from  em- 
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ploying  her  husband,  as  an  agent, 
in  the  management  of  her  prop- 
erty and  estate,  and  in  the  course 
of  a  business  prosecuted  for  her 
benefit,  and  such  employment 
will  not  render  her  capital,  or  the 
proceeds  of  the  business  in  which  it 
was  invested,  liable  to  the  debts  of 
her  husband  ;  Sherman  v.  Elder, 
24  N.  Y.  381  ;  Enappv.  Smith,  27 
Id.  277  ;  Buckley  v.  Wells,  33  Id. 
518  ;  Gage  v.  Dauchy,  34  Id.  293  ; 
Merchant  v.  Bunnell,  3  Trans,  ed. 
of  Court  of  Appeals,  35  ;  Eluender 
v.  Lynch,  4  Keyes,  369.  In  Gage 
v.  Dauchy,  34  N.  Y.  293,  where 
the  wife  was  the  owner  of  a  farm, 
on  which  she  resided  with  her  hus- 
band, and  which  he  managed  in 
her  name,  without  any  agreement 
as  to  compensation,  and  it  was  held, 
that  neither  the  products  of  the 
farm,  nor  the  chattels  for  which 
they  were  sold  or  exchanged, 
could  be  attached  by  the  hus- 
band's creditors.  The  point  was 
decided  in  the  same  manner  in 
Bush  v.  Fought,  5  P.  F.  Smith, 
437  ;  Musser  v.  Gardner,  16  Id. 
242 ;  M'Intyre  v.  Knowlton,  6 
Allen,  565,  and  Lewis  v.  Johns, 
24  California,  98. 

That  the  fund  belongs  to  the  wife, 
will  not,  however,  necessarily  make 
the  profits  hers  as  against  her  hus- 
band or  his  creditors  ;  and  it  may, 
on  the  contrary,  be  more  just  to 
regard  the  transaction  as  an  ad- 
vance or  loan,  which  ought  to 
enure  to  their  benefit,  subject  to  a 
reasonable  allowance  for  rent  or 
interest ;  Gedden  v.  Taylor,  16 
Ohio,  N.  S.  509  ;  Elijah  v.  Taylor, 
37    Illinois,     247.     Accordingly, 


where  the  husband  quarried  stone 
on  the  wife's  land,  sold  it,  and 
took  a  receipt  in  his  name,  the 
fund  was  held  to  be  his,  and  not 
hers,  and  liable  to  attachment  for 
his  debts ;  Jordan  v.  Headman, 
11  P.  F.  Smith,  176.  The  court 
said  it  should  have  been  shown 
that  he  acted  under  an  agreement 
with  her,  or  her  trustees,  in  quar- 
rying the  stone,  and  that  in  the 
absence  of  such  evidence,  it  was 
not  enough  that  he  had  made  the 
sale  professedly  on  her  account. 

It  has  been  held  in  Pennsylva- 
nia, that  although  the  friends  of 
the  wife  may  contribute  money  as 
a  gift,  to  establish  her  in  business 
on  her  own  account,  they  cannot 
make  a  similar  advance  by  way  of 
loan,  although  exclusively  on  her 
credit,  without  exposing  the  fund  to 
be  taken  in  execution  for  her  hus- 
band's debts  ;  Hallowell  v.  Horter, 
11  Casey,  375.  She  may  buy  on 
credit,  but  if  she  does,  and  be- 
comes insolvent,  the  property  will 
be  at  the  mercy  of  his  creditors ; 
Bobinson  v.  Wallace,  3  Wright, 
129;  Barringer  v.  Stiver,  13  Id. 
129.  The  effect  of  this  decision  is 
to  preclude  a  woman  who  has 
nothing  of  her  own  from  engaging 
in  trade,  unless  she  can  find  per- 
sons who  are  willing  to  give  in- 
stead of  lending  ;  see  Hoffman  v 
Toner,  13  Wright,  231.  Where, 
however,  a  married  woman  bor- 
rows money  on  the  faith  of  her 
estate,  and  invests  it  in  business 
on  her  own  account ;  goods 
purchased  subsequently  on  the 
credit  of  the  fund,  belong  to 
her  individually,   and  cannot  be 
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seized  for  the  debts  of  her  hus- 
band ;  Brown  v.  Pendleton,  10  P. 
F.  Smith,  419. 

It  seems  to  have  been  taken  for . 
granted  in  many  of  the  instances 
above  cited,  that  a  married  woman 
may  bind  her  land  by  a  note  or 
bond,  although  executed  as  a 
surety  for  her  husband,  or  for  a 
consideration  moving  to  a  third 
person,  and  the  point  was  so  ad- 
judged in  Jarman  v.  Wilkinson, 
7  B.  Monroe,  293 ;  Owen  v.  Gawley, 
36  New  York,  600  ;  and  Whitesides 
v.  Cannon,  23  Missouri,  437  ;  but 
the  recent  course  of  decision  tends 
to  narrow  the  rule  by  establishing 
that,  unless  the  charge  results 
from  the  consideration,  it  cannot 
be  imposed  by  contract ;  Perkins 
v.  Elliott,  1  C.  E.  Green,  278 ;  8 
Id.  526.  A  feme  covert  is  in  this 
aspect  of  the  question  a,  feme  sole, 
as  it  regards  her  separate  estate, 
so  far  as  her  needs,  or  those  of  the 
estate  require,  but  she  has  no  fur- 
ther power.  It  is  for  her  sake,  and 
not  for  that  of  the  creditor,  that 
equity  intervenes  to  remove  the 
disability  imposed  by  the  law.  To 
render  her  debts  chargeable  on 
her  estate,  they  must  consequently 
be  contracted  on  her  credit,  and 
for  necessaries  furnished  for  her 
use  in  the  improvement  or  repair 
of  her  property,  or  with  a  view  to 
the  prosecution  of  a  business  in 
which  she  is  engaged  as  a  feme 
sole  trader  ;  Wilson  v.  Brown,  2 
Beasley,  277 ;  M'Gormick  v.  JSil- 
brook,  22  Iowa,  487.  If  the  goods 
or  services  are  not  sold  or  ren- 
dered on  her  credit,  as  distin- 
guished from  that  of  her  husband, 
or  if  they  do  not  fall  within  one 


of  the  above  categories,  the  suit 
will  fail ;  and  it  will  not  be  enough 
to  show  that  the  plaintiff  sold  at 
her  request,  or  did  some  other  act 
by  which  she  was  or  might  have 
been  benefited ;  M'  Cormick  v. 
Hilbrook,  22  Iowa,  481 ;  Jones  v. 
Grossthwaite,\1  Iowa, 397;  Arm- 
strong v.  Boss,  5  C.  E.  Green,  109; 
Peake  v.  LeBaio,  6  Id.  269;  or 
that  she  executed  an  instrument  de- 
claring that  her  property  should  be 
liable  for  the  payment  of  the  debt ; 
Perkins  v.  Elliott,  1  C.  E.  Green, 
278  ;  8  Id.  526  ;  Kelso  v.  Tabor, 
52  Barb.  125.  What  are  necessa- 
ries in  this,  as  in  the  analogous 
case  of  an  infant,  is  a  mixed  ques- 
tion of  law  and  fact  depending 
upon  all  the  circumstances  of  the 
case ;  Mahoney  v.  Evans,  1  P.  P. 
Smith,  80  ;  and  if  the  estate  of  a 
married  woman  can  be  made  an- 
swerable for  food  or  clothing  fur- 
nished for  her  own  consumption, 
or  that  of  her  household,  while  she 
is  living  with  a  husband  who  is 
able  and  willing  to  supply  her 
wants  ;  Moody  v.  Osgood,  20  Barb. 
50  ;  Hutchinson  v.  Underwood,  27 
Texas,  255  ;  such  a  liability  will 
not  arise  unless  the  debt  was  con- 
tracted on  her  credit,  which  is  not 
necessarily  established  by  showing 
that  tlie  goods  were  charged  to 
her,  or  sent  at  her  request.  A 
fortiori,  a  recovery  cannot  be  had 
consistently  with  this  principle  on 
a  note  given  for  her  husband's 
debts,  or  as  a  surety  for  him ;  Yale 
v.  Dederer ;  if  it  does  not  ex- 
press an  intention  to  charge  her 
estate  with  the  debt,  or  agree- 
ably to  the  weight  of  authority, 
when  it  does ;  Kelso  v.  Tabor,  52 
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Barb.  125.  SeeLedliev.  Vrooman, 
41  Id.  109  ;  Goates  v.  M'Kee,  26 
Indiana,  233  ;  Perkins  v.  Elliott, 
7  C.  E.  Greene,  218  ;  8  Id.  526. 
And  for  a  like  reason,  a  promise 
by  a  married  woman  to  pay  for 
the  support  and  maintenance  of 
an  aged  parent,  although  binding 
in  morals,  will  not  be  enforced  by 
equity  against  her  separate  prop- 
erty ;  Manchester  v.  Sahler,  47 
Barb.  155. 

Debts  contracted  by  a  wife  for 
necessaries  for  the  support  and 
maintenance  of  her  family  are, 
however,  universally  conceded  to 
be  a  charge  upon  her  general 
property;  Murray  v.  Keyes,  11 
Casey,  384;  Bear's  Est.,  10  P.  F. 
Smith,  430  ;  although  the  creditor 
must  aver  and  prove  first,  that  the 
goods  were  necessaries,  and  next, 
that  they  were  sold  on  her  credit ; 
Murray  v.  Keyes  ;  Parke  v.  Klau- 
ber,  1  Wright,  251 ;  and  a  declara- 
tion which  fails  in  either  respect 
will  be  bad  after  verdict;  Parke 
v.  Klauber ;  or  although  she  ap- 
pears and  confesses  judgment ; 
Swayne  v.  Lyon,  13  P.  F.  Smith, 
436. 

Proof  that  the  wife  ordered  the 
goods  will  not  justify  the  inference 
that  she  meant  to  charge  her  land 
or  chattels,  or  that  the  vendor 
looked  to  her  for  payment.  The 
presumption  is  that  credit  was 
given  to  the  husband,  and  that 
she  acted  as  his  agent.  Where, 
however,  a  married  woman  is  liv- 
ing apart  from  her  husband,  this 
presumption  does  not  arise,  and  it 
may  reasonably  be  inferred  that 
her  estate   is    secondarily,  if  not 


primarily,  liable  for  the  debt; 
Johnson  v.  Gummings,  1  C.  E. 
Green,  9*7 ;  Burke  v.  Cole,  97 
Mass.  113. 

In  Johnson  v.  Gummings,  the 
chancellor  said  the  "  general  prin- 
ciple is  that  a  married  woman  is 
enabled  in  equity  to  contract  debts 
in  regard  to  the  separate  estate, 
and  that  the  estate  will  be  subject 
in  equity  to  the  payment  of  such 
debts.  In  order  to  bind  the  sepa- 
rate estate,  it  must  appear  that 
the  engagement  was  made  in  re- 
ference to  and  upon  the  faith  and 
credit  of  the  estate.  But  where  a 
married  woman,  living  apart  from 
her  husband  and  having  a  separate 
estate,  contracts  debts,  the  court 
will  impute  to  her  the  intention  of 
dealing  with  her  separate  estate, 
unless  the  contrary  is  shown ; 
Owens  v.  Dickenson,  1  Craig  & 
Ph.  48  ;  2  Story's  Eq.  Jur.  §  1401, 
§  1401  a. ;  1  Leading  Cases  in  Eq. 
406." 

It  is  not  requisite  that  the  hus- 
band should  be  insolvent  when  the 
debt  is  contracted.  Although  his 
menns  are  ample,  the  wife  may,  if 
she  think  proper,  pledge  her  credit 
or  her  general  estate ;  Davidson 
v.  M'Candlish,  19  P.  F.  Smith, 
169  ;  Bigoney  v.  Neiman,  23  Id. 
330.  In  Pennsylvania  an  execu- 
tion must  go  against  him,  and  be 
returned  nulla  bona  before  the 
wife's  property  can  be  touched ; 
Bear's  Estate,  10  P.  F.  Smith, 
430 ;  and  a  recovery  cannot  be 
had  against  her  after  his  death  for 
a  debt  .contracted  during  cover- 
ture, until  such  a  settlement  has 
been  had  of  his  estate  before  the 
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appropriate  tribunal  as  to  show 
that  it  does  not  afford  the  means 
of  payment. 

It  is,  therefore,  a  good  defence 
in  Pennsylvania  to  a  suit  brought 
against  a  husband  and  wife,  as 
a  means  of  charging  her  land 
or  goods,  that  the  debt  was  con- 
tracted without  his  express  or  im- 
plied assent,  and  that  she  was 
supplied  by  him  with  all  things 
needful,  and  it  will  make  no  differ- 
ence in  the  application  of  the 
principle  that  the  wife  bought  on 
her  credit  and  not  on  his,  because 
she  might  otherwise  charge  him 
indefinitely,  contrary  to  the  doc- 
trine of  the  common  law. 

The  presumption  that  a  married 
woman  who  resides  with  her  hus- 
band buys  on  his  credit,  is  not 
conclusive,  and  if  she  desires  to 
purchase  comforts  which  he  can- 
not or  will  not  afford,-  the  vendor 
may,  as  it  seems,  sell  on  the  credit 
of  her  estate  without  inquiring 
into  the  extent  or  adequacy  of 
the  husband's  means,  or  whether 
he  neglects  to  provide  sufficiently 
for  his  household ;  Bear's  Estate, 
4  P.  F.  Smith,  430 ;  Davidson  v. 
M'Candlish,  19  Id.  169;  Miller 
v.  Newton,  23  California,  554 ; 
Case  v.  Simple,  13  Iowa,  596. 

Accordingly,  where  a  wife  pur- 
chased clothing  for  herself  and  her 
children,  and  it  appeared  in  evi- 
dence that  the  sale  was  made,  and 
the  goods  charged  to  her  individu- 
ally, the  court  held  that  the  ques- 
tion was  one  of  fact,  whether  the 
debt  was  contracted  on  her  credit, 
and  that  if  it  was,  the  mere  circum- 
stance that  she  was  living  with  her 
husband,  and  that  it  was  his  duty 


to  maintain  his  family,  would  not 
protect  her  estate  from  liability ; 
Miller  v.  Brown,  4T  Missouri,  504. 
Bliss,  J.,  said  the  practical  inquiry 
was  not  whether  the  married  wo- 
man intended  to  charge  her  sepa- 
rate property,  but  whether  she  in- 
tended to  contract  a  debt  of  her 
own,  for  if  she  did,  the  law  would 
impose  the  charge  without  regard 
to  her  ideas  upon  the  subject.  It 
did  not  appear  that  the  articles  of 
clothing  sold  by  the  plaintiff'  were 
necessaries  which  the  husband  was 
bound  to  furnish,  or  that  he  had 
the  requisite  means,  but  if  these 
questions  were  answered  affirma- 
tively, the  wife  might  still  buy  on 
the  credit  of  her  estate. 

In  Pennsylvania,  however,  the 
power  of  a  married  woman  to  bind 
her  estate  is  limited  under  the  pro- 
visions of  the  act  of  1848  to  neces- 
saries, in  the  broad  sense  in  which 
that  term  includes  everything  that 
is  requisite  and  suitable  to  the 
fortune,  rank  and  occupation  of 
the  person  who  buys ;  Mahony  v. 
Evans,  1  P.  F.  Smith,  80  ;  David- 
son v.  M'Candlish,  19  Id.  L69. 
Work  done  and  materials  furnished 
for  the  repair  and  preservation  of 
the  real  estate  of  a  married  woman, 
are  within  this  principle,  if  it  ap- 
pears that  the  plaintiff  acted  at  her 
request,  and  not  on  the  credit  of 
her  husband  ;  Lippincott  v.  Hop- 
kins, T  P.  F.  Smith,  328 ;  Moore 
v.  McMillen,  23  Indiana,  18.  And 
where  the  power  of  a  married 
woman  extends  generally  to  charg- 
ing her  estate  with  any  obligation 
incurred  for  herself  or  others,  it 
may  be  liable  for  a  debt  contracted 
for  the  construction  of  dwellings, 
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barns,  mills,  outhouses,  drains,  or 
in    short     for    any    improvement 
made  at  her  request ;  Hauptman 
v.    Catlin,    20    New   York,    247 
Morse  v.  Mason,  103  Mass.  560 
Packer  v.   Kane,  4   Allen,   346 
Marshall  v.   Miller,  3   Metcalfe, 
Ky.  333. 

For  like  reasons,  where  a  mar- 
ried woman  engaged  in  business  as 
a  feme  sole  trader,  buys  as  such, 
and  the  goods  are  so  charged,  her 
general  estate  will  be  liable  for 
the  debt;  Penn  v.  Whitehead, 
17  Grattan,  503;  Tollman  v. 
Schackleton,  15  Michigan,  447 ; 
Garter  v.  Isaacs,  1  Robertson, 
176 ;  Todd  v.  Lee,  15  Wisconsin, 
365  ;  Tuttle  v.  Soag,  46  Missouri, 
38,  43.  If  the  point  has  not  been 
expressly  decided  in  Pennsylvania, 
it  is  a  necessary  inference  from 
Wireman  v.  Anderson,  6  Wright, 
311,  and  Welch  v.  Kline,  7  P.  F. 
Smith,  428.  The  property  in 
question,  said  Woodward,  J.,  in 
Wireman  v.  Anderson,  is  merchan- 
dise, and  it  is  the  nature  of  mer- 
chandise to  be  sold  and  exchanged. 
When,  therefore,  the  statute  au- 
thorizes married  women  to  own 
use  and  enjoy  merchandise  as  their 
separate  property,  it  legalizes  trade 
by  them ;  it  makes  them  mer- 
chants." 

The  principle  is  applicable,  al- 
though the  husband  resides  with 
his  wife  and  acts  as  her  agent.  If 
the  business  is  prosecuted  in  her 
name,  with  her  funds,  and  for  her 
benefit,  the  profits  will  be  hers; 
Wireman  v.  Anderson,  Kelch  v. 
Kline  ;  and,  as  a  necessary  conse- 
quence, her  estate  will  be  liable  for 
the  debts.    In  Turtle  v.  Hoag,  the 


Court  said  it  was  established  in 
Missouri  on  the  authority  of 
Coughlin  v.  Ryan,  43  Missouri, 
99,  that  where  a  wife  carries  on 
business  on  her  sole  and  separate 
account,  all  that  she  earns  will  be 
deemed  to  be  her  separate  prop- 
erty, and  disposable  by  her  as  such. 
So  in  Vermont,  where  a  husband 
suffered  his  wife  to  set  up  the  milli- 
nery business  in  her  own  name,  and 
to  manage  it  at  her  own  discretion, 
he  having  nothing  to  do  with 
making  the  purchases,  keeping  the 
accounts,  or  paying  the  debts  of 
the  business,  and  having  furnished 
no  capital  for  which  he  had  not 
been  paid,  and  having  no  com- 
munication with  those  of  whom 
his  wife  made  purchases,  it  was 
held  that  on  equitable  principles 
the  stock  and  property  in  the 
millinery  shop  should  be  treated 
as  the  property  of  the  wife, 
and  be  held  liable  for  her  debts, 
and  subject  to  the  demands  af- 
fecting it ;  Partridge  v.  Stocker, 
36  Vermont,  108.  The  nature  of 
the  business  does  not  vary  the 
principle  ;  and  the  separate  estate 
of  a  wife  is  consequently  answer- 
able for  the  price  of  cattle  or  im- 
plements of  husbandry  purchased 
for  use  on  a  farm,  which  she  holds 
and  cultivates  as  her  separate 
property,  or  for  her  own  account ; 
Bachelder  v.  Sargent,  47  New 
Hampshire,  462  ;  M '  Gormick  v. 
Holbrook,  22  Iowa,  487.  So  a 
bull  may  be  necessary  to  an  in- 
fant, or  feme  covert,  who  owns  or 
conducts  a  dairy  farm ;  Mohney 
v.  Evans,  1  P.  F.  Smith,  80.  The 
rent  of  a  shop  taken  by  a  feme  sole 
trader  is  in  like  manner  a  neces- 
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sary  charge,  without  which  she 
could  not  prosecute  her  business ; 
Castor  v.  Isaacs,  1  Robinson,  176  ; 
Burdick  v.  Moon,  24  Iowa,  418. 
In  the  N.  A.  Goal  Co.  v.  Dyett,  7 
Paige,  9,  a  recovery  was  had  on  a 
like  ground  for  coal  furnished  for 
the  consumption  of  a  factory  held 
in  trust  for  the  separate  use  of  the 
defendant. 

It  seems  to  have  been  thought 
in  Jones  v.  Crossthwaite,  1 7  Iowa, 
397,  and  if' Cormick  v.  Holbrook, 
that  the  sale  of  an  article  appro- 
priated to  the  occupation  or  condi- 
tion in  life  of  a  feme  covert,  may 
be  impeached  by  evidence  that  she 
bought  with  a  view  to  a  specula- 
tive rise  in  price,  or  the  profit  to 
be  derived  from  a  resale.  To  ren- 
der the  object  of  the  buyer  mate- 
rial to  the  obligation  of  the  con- 
tract, it  must,  however,  obviously 
be  known  to  the  seller.  And  it 
would  seem  that  where  such  a  trans- 
action is  good  on  its  face,  it  cannot 
be  invalidated  by  the  use  to  which 
the  property  is  put  by  the  feme 
covert. 

It  is  held  in  general,  that  when 
the  sale  is  made  on  the  credit  of 
the  wife's  separate  property,  the 
husband  is  not  chargeable,  and  no 
recovery  can  be  had  against  him  ; 
Tuttle  v.  Hoag  ;  Taylor  v.  Shelton, 
30  Conn.  122;  Sawyer  v.  Cutting, 
33  Vermont,  486 ;  Carter  v.  How- 
ard, 39  Vermont,  106 ;  Weiser  v. 
Lowenthal,  31  Maryland,  413; 
Metcalfe  v.  Shaw,  3  Campbell, 
122.  A  different  rule  has  been 
established  in  Pennsylvania  by 
statute,  and  execution  cannot  go 
against  the  wife  until  a  fi.  fa.  has 


been  issued  against  the  husband, 
and  returned  nulla  bona,  ante. 

It  is  generally  conceded  that 
a  recovery  may  be  had  against 
the  estate  of  a  married  wo- 
man, for  medical  attendance  on 
herself,  or  her  family  at  her  re- 
quest; and  a  charge  for  counsel 
fees  rests  on  an  analagous  basis.  If 
a  married  woman  may  conduct  agri- 
cultural operations,  engage  in 
trade,  and  improve  her  separate 
property  or  contract  as  a  surety 
or  vendor,  she  may  obviously 
stand  in  need  of  the  advice  of  men 
learned  in  the  law,  and  the  profes- 
sional services  rendered  in  such 
cases  will  consequently  be  a  charge 
on  her  property,  whether  general  or 
held  for  her  separate  use ;  Owen  v. 
Cawley,  36  New  York,  600  ;  Leon- 
ard v.  Rogan,  20  Wisconsin,  520  ; 
Major  v.  Symmes,  19  Indiana,  117.- 

Where  the  power  of  a  feme 
covert  to  contract  is  limited  to 
necessaries,  it  does  not  extend  to 
binding  her  property  by  a  note 
or  bond  given  for  the  price  of 
land ;  Carpenter  v.  Mitchell,  50 
Illinois,  470 ;  Ames  v.  Wooster,  42 
New  Hampshire,  381  ;  Howe  v. 
Wilder s,  34  Maine,  566 ;  Jones  v. 
Crossthwaite,  17  Iowa,  533 ;  and 
the  obligation  cannot  be  enforced 
as  such,  even  as  against  the  land 
itself.  If,  however,  the  vendor 
neglects  to  take  a  mortgage,  a 
court  of  equity  may,  to  prevent  an 
entire  failure  of  justice,  direct  the 
premises  to  be  sold,  and  the  pro- 
ceeds appropriated  to  the  payment 
of  the  price ;  Carpenter  v.  Mitchell; 
Wilson  v.  Brown,  2  Beasley,  277  ; 
Bamberger  v.  Ingrahm,  2  Wright, 
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146  ;  Glass  v.  Warwick,  4  Id.  140; 
Rogers  v.  Ward,  8  Allen,  387.  So 
where  the  trustee  of  a  married 
woman  gave  his  note  for  the  lease 
and  furniture  of  a  hotel,  which  were 
assigned  to  him  for  her  separate 
use,  the  debt  was  enforced  against 
the  property  so  bought ;  Lewis  v. 
Harris,  4  Metcalf,  Ky.  353 ;  Pem- 
berton  v.  Johnson,  40  Missouri,  342. 
A  judgment  confessed  by  a  feme 
covert  for  purchase  money, is  in  like 
manner,  by  an  exception  to  the  gen- 
eral course  of  decision  in  Pennsyl- 
vania, a  valid  charge  under  which 
the  land  may  be  taken  in  execution 
and  sold  by  the  sheriff ;  Rams- 
berger  v.  Ingrah.am ;  Patterson 
v.  Robinson,  1  Casey. 

Where  the  power  of  a  married 
woman  extends  to  charging  her 
separate  property  by  any  contract 
manifesting  such  a  design,  it  will, 
of  course,  be  bound  by  a  note  or 
bond,  given  for  the  price  of  land 
conveyed  to  her,  or  to  a  third 
person,  at  her  instance  ;  see  Binn 
v.  Weppert,  46  Missouri,  532. 
And  where  this  rule  prevails,  a 
charge  may  also  result  from  a 
contract  for  the  purchase  of  land 
or  chattels  :  Binner  v.  Wheaton,  46 
Missouri,  363 ;  see  Ballin  v.  Dil- 
laye,  37  New  York,  35.  The  liability 
of  the  separate  estate  of  the  wife 
under  the  covenants  for  title  in  a 
grant  by  herself  and  her  husband, 
has  been  asserted  in  some  in- 
stances ;  Gimber  v.  Williams,  14 
Alabama,  461,  and  denied  in 
others  ;  Dean  v.  Shelly ;  but  this, 
as  it  would  seem,  depends  on 
whether  the  property  conveyed, 
belongs  to  her,  for  if  it  does,  she 
presumably  receives  an  equivalent 


in  an  increase  of  price ;  White  v. 
Nitt,  33  New  York,  311 ;  see  Rich- 
mond v.  Tribbles,  26  Iowa,  474. 
The  principle  is  the  same  when  she 
sells  a  note  or  bond  and  guarantees 
the  debt ;   White  v.  Nitt. 

It  is  generally  conceded  that  a 
married  woman  may  charge  prop- 
erty which  she  has  power  to  sell  or 
alienate  by  a  bond  and  mortgage, 
executed  for  the  benefit  of  her 
husband,  or  as  a  surety  for  a  third 
person  ;  Black  v.  Galway,  12  Har 
ris,  18 ;  Miner  v.  Graham,  lb. 
491  ;  Bartlett  v.  Bartlett,  4  Allen, 
440  ;  Patton  v.  Kinsman,  11  Iowa, 
428 ;  Wolfe  v.  Van  Metre,  19  Id 
136  ;  23  Id.  404  ;  Watson  v.  Thur 
ber,  11  Michigan,  457  ;  Ellis  v, 
Kenyon,  25  Indiana,  134. 

Under  these  circumstances,  the 
bond  is  invalid  as  such,  but  the 
land  is  bound  not  only  in  equity, 
but  at  law ;  Galway  v.  Fullerton, 
2  C.  E.  Green,  Oh.  389  ;  Glass  v. 
Warwick,  4  Wright,  140  ;  and  the 
principle  is  the  same  where  per- 
sonal property  is  pledged  or  mort- 
gaged ;  Pomeroy  v.  The  Manhat- 
tan Ins.  Co.,  40  Illinois,  398 ; 
Young  v.  Graff,  28  Id.  20. 

Where  the  wife  is  a  surety,  or 
the  consideration  does  not  move  to 
her,  the  charge  will  not  be  binding, 
unless  it  is  imposed  in  the  form 
prescribed  by  law.  But  in  Wilson 
v.  Brown,  2  Beasley,  277,  a  mort- 
gage given  for  the  price  of  land 
bought  by  the  wife,  which  failed 
in  consequence  of  the  non-joinder 
of  the  husband,  was  sustained  as 
an  equitable  incumbrance  on  the 
land  conveyed. 

The  better  opinion  would  seem 
to  be,  that  a  contract  of  sale  by  a 
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married   woman,  which   does   not 
pass  the  title,  cannot  be  made  the 
foundation  of  a  claim  for  compen- 
sation in  the  nature  of  damages ; 
and  it  is  well  settled  that  when  the 
concurrence  of  the  husband,  or  a 
separate  acknowledgment  by  the 
wife,  is  essential  to  the  validity  of 
a  deed,  the  rule  cannot  be  evaded 
by  substituting   an  agreement   to 
convey  for  a  present  grant :  Rum- 
feldt  v.  Clemens,  10  Wright,  455  ; 
Glidden     v.    Strupler,    2    P.   F. 
Smith,  400.     Such  a  contract  will 
consequently  fail,  unless  it  is  exe- 
cuted with  all  the  forms  that  are 
requisite  to  the  validity  of  a  grant. 
The  law  was  so  held  in  Glidden  v. 
Strupler,  although  the  purchaser 
had  paid  the   price,  entered  into 
possession,  and  made  valuable  im- 
provements  with    her  knowledge 
and  assent.     The  court  said  that 
an  equitable  estoppel  might  have 
arisen  on  this  evidence  in  the  case 
of  a   person  who  was   sui  juris, 
but  that  if  the  title  of  a  married 
woman  could  be  divested  by  acts 
in  pais,  she  would   lose  the  safe- 
guards given  by  the  common  law 
and  by   statute.     See   2   Smith's 
Leading  Cases,  726,  7  Am.  ed.   In 
these    instances    the    articles    of 
agreement  were  not  acknowledged 
by  the  wife,  or  signed  by  the  hus- 
band, and  it  has  been  determined 
that  if  he  joins  in  such  an  instru- 
ment, and  it   is    verified   by  her 
separate  acknowledgment,  the  con- 
tract is  valid,  and  may  be  speci- 
fically enforced   by  a  chancellor; 
Dankel  v.  Hunter,  11  P.  F.  Smith, 
382  ;  Scho froth  v.  Ambs,  46  Mis- 
souri, 114;    Love  v.   Watkins,  40 
California,    547.      See    Vance    v. 


Nagle,  20  P.  F.Smith,  176;  M'Aboy 
v.  Johns,  lb.  9  ;  Hamilton  v.  Tay- 
lor, 2  Cincinnati,  402  ;  Hinckley  v. 
Smith,  51  New  York,  21 ;  Clayton 
v.  Frazer,  33  Texas,  91  ;  Eingsley 
v.  Gelman,  15  Minnesota,  59. 

Trusts  designed  to  protect  the 
rights  of  the  wife,  against  an  undue 
exercise  of  the  power  of  the  hus- 
band, can  only,  from  their  nature, 
be  effectual  where  the  relation  of 
husband  and  wife  exists,  and  while 
it  is  still  in  being ;  and,  hence, 
property  held  for  the  separate  use 
of  a  feme  sole,  before  marriage,  or 
of  a  widow,  after  the  death  of  the 
husband,  is  absolutely  subject  to 
her  control  and  disposition,  even 
when  the  gift  contains  an  express 
restraint  on  the  power  of  aliena- 
tion ;  Tullet  v.  Armstrong,  1  Bea- 
van,  1 ;  4  Mylne  &  Craige,  390  ; 
Scarborough  v.  Bowman,  1  Beavan, 
34 ;  4  Mylne  &  Craig,  377  ;  Clarke 
v.  Wyndham,  12  Alabama,  789 ; 
Miller  v.  Bingham,  1  Iredell's 
Equity,  423 ;  Smith  v.  Stair,  3 
"Wharton,  62  ;  Hammersley  v. 
Smith,  4  Id.  126. 

This  results  from  the  rule  that 
the  power  of  alienation  is  incident 
to  ownership,  and  that  creditors 
are  entitled  to  the  benefit  of  every 
right  that  can  be  exercised  by  the 
debtor;  Brandon  v.  Robinson,  18 
Vesey,  429  ;  Hallett  v.  Thompson, 
5  Paige,  383  ;  Dick  v.  Pitch,  1 
Dev.  &  Bat.  Eq.  480 ;  The  Black- 
stone  Bank  v.  Davis,  21  Pick.  42  ; 
Hammersley  v.  Smith,  4  Wharton, 
126;  Nickel  v.  Hanly,  10  Grat- 
tan,  336  ;  1  Smith's  Leading  Cases, 
118,  721,  7  Am.  ed. ;  which  may  be 
temporarily  suspended  by  the  dis- 
ability of  coverture;  but  revives 


766 


SEPARATE  USE  FOR  FEME  COVERT. 


a8  of  course,  on  the  death  of  the 
husband.  At  common  law  a  mar- 
ried -woman  cannot  make  a  valid 
grant  or  contract,  and  equity  may 
impose  or  sanction  a  similar  re- 
striction in  accordance  with  legal 
analogy,  but  it  cannot  fetter  the 
hands  of  a  feme  sole  consistently 
with  well-established  principles. 
Hammersley  v.  Smith,  4  Wharton, 
126.  Estates  for  life  or  years,  not 
extending  beyond  a  life  or  lives  in 
being,  and  twenty-one  years  after- 
wards, may  be  subjected  to  a  con- 
dition against  alienation,  with  a 
limitation  over  in  case  of  breach, 
which  would  be  void  if  attached  to 
an  estate  in  tail  or  fee  ;  Bochford 
v.  Hackman,  9  Hare,  415.;  10  Eng. 
Law  &  Eq.  68 ;  1  Smith's  Leading 
Gases,  119,  721,  7  Am.  ed.  But 
the  English  courts  adhere  inflexi- 
bly to  the  principle,  that  no  inter- 
est can  be  retained  by  or  held  for 
a  debtor,  without  being  subject  to 
his  debts,  and  that  the  only  way 
to  exclude  the  claims  of  creditors, 
or  preclude  alienation,  is  to  pro- 
vide that  the  estate  shall  determine 
if  taken  in  execution  or  conveyed  ; 
Hill  on  Trustees,  395.  The  ques- 
tion was  examined  with  much 
ability  in  the  recent  case  of  Nich- 
olson v.  Miller,  10  Grattan,  334, 
343,  by  Manning,  J.,  who  held  the 
following  language  in  the  course 
of  his  opinion,  which,  although 
overruled  on  the  point  before  the 
court,  may  be  taken  as  a  safe 
guide  to  the  general  rule  of  law : 
"  Property  has  certain  legal  inci- 
dents, of  which  it  cannot  be  di- 
vested ;  and  all  conditions  adopted 
for  that  purpose  are  necessarily 
repugnant  and  void :  one  of  these 


incidents  is,  its  liability  for  the 
debts  of  its  owner.  '  Upon  the 
principle  which  forbids  the  dispo- 
sition of  property  divested  of  its 
legal  incidents,  it  is  clear  that  no 
exemption  can  be  created  by  the 
author  of  the  gift  from  its  liability 
to  the  debts  of  the  donee ;  and 
property  cannot  be  so  settled  as  to 
be  unaffected  by  bankruptcy  or  in- 
solvency, which  is  a  transfer  by 
operation  of  law  of  the  whole  es- 
tate ;  and  it  is  immaterial  for  this 
purpose  what  is  the  extent  of  in- 
terest conferred  by  the  gift,  the 
principle  being  no  less  applicable 
to  a  life  interest,  than  to  an  absolute 
or  transmissible  property.  What- 
ever remained  in  the  bankrupt  or 
insolvent  debtor  at  the  time  of  his 
bankruptcy  or  insolvency,  becomes 
vested  in  the  person  or  persons  on 
whom  the  law,  in  such  event,  has 
cast  the  property.'  This  is  the 
language  used  in  1  Jarman  on 
Wills,  816,  and  it  is  fully  sus- 
tained by  the  authorities  therein 
cited.  '  There  is  no  doubt,'  as 
Lord  Eldon  said,  in  Brandon  v. 
Bobinson,  18  Ves.  R.  429,  'that 
property  may  be  given  to  a  man 
until  he  shall  become  bankrupt ;  it 
is  equally  clear,  generally  speak- 
ing, that  if  property  be  given  to  a 
man  for  his  life,  the  donor  cannot 
take  away  the  incidents  to  a  life 
estate  ;  and  a  disposition  to  a  man 
until  he  shall  become  bankrupt, 
and  after  his  bankruptcy  is  over, 
is  quite  different  from  an  attempt 
to  give  it  to  him  for  his  life,  with 
a  proviso  that  he  shall  not  sell  or 
alien  it.  If  that  condition  is  so 
expressed  ps  to  amount  to  a  limi- 
tation, reducing  the  interest  short 
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of  a  life  estate,  neither  the  man 
nor  his  assignees  can  have  it  be- 
yond the  period  limited.'  The 
condition  must  determine  the  in- 
terest, or  it  is  repugnant  and  void. 
The  continuance  of  the  interest 
and  its  exemption  from  liability 
for  the  debts  of  the  owner,  is  a  le- 
gal impossibility. 

"  The  case  of  a  settlement  on  a 
married  woman,  or  in  reference  to 
coverture,  is  an  apparent  excep- 
tion to  the  rule  that  conditions  re- 
straining the  power  of  alienation 
and  exempting  property  from  lia- 
bility for  the  debts  of  its  owner, 
are  repugnant  and  void.  But  a 
feme  covert  can  own  no  property 
at  law.  Separate  property  is  a 
creature  of  equity.  And  as  equity 
confers  the  power  of  alienation  as 
an  incident  to  the  trust  for  sepa- 
rate use,  it  allows  the  power  to  be 
modified  as  convenience  or  the  exi- 
gency of  the  case  may  require. 
1  When  this  Court  (says  Lord  Cot- 
tenham,)  first  established  the  sepa- 
rate estate,  it  violated  the  laws  of 
property  as  between  husband  and 
wife  ;  but  it  was  thought  beneficial, 
and  it  prevailed.  It  being  once 
settled  that  a  wife  might  enjoy 
separate  estate  as  a  feme  sole,  the 
laws  of  property  attached  to  this 
new  estate  ;  and  it  was  found  as  a 
part  of  such  law,  that  the  power  of 
alienation  belonged  to  the  wife, 
and  was  destructive  of  the  security 
intended  for  it.  Equity  again  in- 
terfered, and  by  an  another  viola- 
tion of  the  laws  of  property,  sup- 
ported the  validity  of  the  prohibi- 
tion against  alienation.'  Tullet  v. 
Armstrong,  4  Mylne  &  Craig,  377. 
But  this  doctrine  is  not  applicable 


to  unmarried  women,  a  restriction 
on  the  aliening  power  of  a  woman 
not  under  coverture,  being  no  less 
inoperative  than  a  similar  restraint 
on  the  jus  disponendi  of  a  person 
of  the  male  sex.  1  Jarman  on 
Wills,  830.  And  even  in  a  case 
of  a  settlement  on  a  married  wo- 
man, a  restriction  on  her  power  of 
alienation  is  confined  to  the  cover- 
ture, and  begins  and  ceases  with 
it ;  so  that  when  she  becomes  dis- 
covert, she  has  the  same  power  of 
disposition  over  her  property  as 
other  persons  ;  Id. ;  Barton  v.  Bris- 
coe, Jacob's  R.  603  ;  Jones  v.  Sal- 
ter, 2  Russ.  &  Myl.  208 ;  6  Cond. 
Bng.  Ch.  R.  463  ;  Woodmeston  v. 
Walker,  §  Id.  197  ;  6  Cond.  Eng. 
Ch.  R.  457  ;  and  of  course  it  is  as 
much  liable  for  her  debts  as  is  the 
property  of  other  persons  for  their 
debts." 

It  was  held  in  like* manner  in 
Clarke  v.  Wyndham,  12  Ala.  800, 
that  a  restraint  on  alienation  in  a 
a  gift  to  the  separate  use  of  a  mar- 
ried woman  comes  to  an  end  on 
the  termination  of  the  coverture, 
and  will  not  preclude  her  from  dis- 
posing of  the  property  in  any  man- 
ner which  she  may  think  proper. 
It  will  make  no  difference  in  the 
application  of  this  rule,  that  the 
settlement  provides  that  the  fund 
shall  not  be  aliened  by  or  paid 
over  to  the  cestui  que  trust  in  any 
event ;  and  her  receipt  while  sui 
juris  and  discovert  will  discharge 
the  trustee,  notwithstanding  any 
such  provision ;  Harris  v.  Brolas- 
key,  3  Harris,  299. 

In  Massey  v.  Parker,  2  Mylne 
&  Keene,  174,  the  court  went  be- 
yond the  legitimate  consequence 


768 


SEPARATE  USE  FOR  FEME  COVERT. 


of  these  premises,  by  holding  that 
a  trust  for  the  separate  use  of  a 
married  woman  failed  when  she 
became  discovert,  and  was  not  re- 
stored by  a  subsequent  marriage. 
The  second  husband  consequently 
took  the  fund,  which  consisted  of 
personalty.  It  was  said  that  to 
render  such  a  limitation  effectual, 
it  must  be  imposed  during  cover- 
ture, or  with  reference  to  a  mar- 
riage then  in  contemplation.  This 
view  was  adopted  in  Hammersley 
v.  Smith,  4  Wharton,  126,  and  a 
second  marriage  held  not  to  revive 
a  trust  for  the  separate  use  of  a 
feme  covert  which  had  ceased  when 
she  became  a  widow.  In  Snyder 
v.  Snyder,  10  Barr,  42cj|  this  de- 
cision was  overlooked  or  disre- 
garded, and  an  oral  gift  of  chat- 
tels to  the  separate  use  of  a  wo- 
man during  her  first  marriage,  sus- 
tained against  the  executors  of  the 
second  husband.  When,  however, 
the  question  arose  in  McBride  v. 
Smyth,  4  P.  F.  Smith,  245,  the 
court  reverted  to  the  doctrine  of 
Hammersley  v.  Smith,  and  it  was 
said  that  to  render  a  trust  of  this 
description  valid,  the  woman  must 
be  married  at  the  time,  or  have 
contracted  a  matrimonial  engage- 
ment which  is  known  to  the  donor. 
A  second  marriage  was,  therefore, 
necessarily  beyond  the  scope  of 
the  trust;  Wells  v.  IP  Call,  14  P. 
P.  Smith,  20*1,  214. 

It  follows  logically  from  the 
doctrine  of  Hammersley  v.  Smith, 
that  as  a  separate  use  cannot  be 
upheld  against  a  second  husband, 
so  it  cannot  be  raised  before  cover- 
ture, or  while  the  cestui  que  trust 
is  unmarried  ;  Wells  v.  M'Call,  14 


P.  F.  Smith,  207,  214.  In  Mac 
Bride  v.  Smith,  4  P.  P.  Smith, 
245,  it  was  accordingly  held  on  the 
authority  of  Potts'  Appeal,  6  Casey, 
168,  and  Dubs  v.  Dubs,  7  Idem, 
149,  that  such  a  trust  cannot  be 
effectually  declared  for  a  feme  sole, 
except  in  the  immediate  contem- 
plation of  her  marriage.  This  rule 
was  affirmed  in  Wells  v.  M'Call,  14 
P.  F.  Smith.  207,  and  Springer  v.. 
Arundel,  lb.  218,  where  Agnew,  J., 
said,  that  "  such  a  trust  would  be 
supported.al  though  the  woman  had 
been  unmarried  if  it  was  declared 
in  immediate  contemplation  of 
marriage.  Immediate  contempla- 
tion of  marriage  meant,  in  contem- 
plation of  an  immediate  marriage ; 
one  presently  in  view  of  the  donor 
and  to  occur  in  a  short  time  after 
the  instrument  took  effect ;  and  it 
might  be  inferred  from  the  lan- 
guage of  Chief  Justice  Gibson,  that 
the  donor  must  also  know  the  in- 
tended husband,  and  intend  to 
guard  against  his  improvidence." 
But  it  was  at  the  same  time  held, 
that  this  need  not  appear  on  the 
face  of  the  instrument,  or  even 
from  extrinsic  evidence,  and  must 
be  inferred  as  matter  of  law,  from 
the  solemnization  of  the  marriage 
soon  after  the  creation  of  the  trust. 
In  Springer  v.  Arundel,  land  was 
devised  to  the  separate  use  of  her 
niece,  Mary  Rogers.  The  devisee 
married  two  days  after  the  death 
of  the  testatrix  ;  but  there  was  no 
evidence  of  a  previous  engagement, 
or  that  her  purpose  was  known  to 
the  latter.  Under  these  circum- 
stances it  might  have  been  thought 
that  there  was  no  adequate  ground 
for  an  inference  that  the  testatrix 
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knew  of  or  contemplated  the  mar- 
riage, but  the  separate  use  was 
notwithstanding  upheld. 

The  rule  laid  down  in  MacBride 
v.  Smith,  is  obviously  a  harsh  one, 
as  preventing  a  father  who  does 
not  live  long  enough  to  see  his 
daughter  married,  from  making  an 
adequate  provision  against  the 
misfortunes  or  improvidence  of 
the  husband  whom  she  may  choose 
after  he  is  gone.  The  argument 
ab  inconvenienti  will  not  avail 
against  an  established  legal  doc- 
trine. But  there  is  no  principle  of 
law  or  equity  which  forbids  the 
creation  of  a  shifting  use  to  vest 
on  the  happening  of  a  future  and 
contingent  event ;  M'  Williams  v. 
Nisby,  2  S.  &  R.  507,  512.  Such 
limitations  are  well  known  in  Eng- 
lish conveyancing,  and  have  fre- 
quently been  sustained  by  the 
courts. 

This  is  virtually  conceded  in 
Pennsylvania,  where  a  trust  for  the 
separate  use  of  a  woman  who  is 
about  to  be  married,  may  vary  with 
the  course  of  her  affections.  Such 
a  case  may  present  three  different 
aspects ;  one  during  the  engage- 
ment, another  after  the  solemniza- 
tion of  the  marriage,  another  still, 
should  either  party  determine  to 
live  single  or  to  wed  some  one  else. 
If,  as  we  must  presume,  the  re- 
straint on  alienation  ceases  with 
the  rupture  of  the  match,  will  it 
revive  on  a  renewal  of  the  engage- 
ment, or  should  the  lady  finally 
take  the  man  as  her  husband? 
Must  the  marriage  occur  immedi- 
ately after  the  declaration  of  the 
trust,  or  may  it  be  deferred  for  a 
reasonable  time,  and  what  is  a 
vol.  I 49 


reasonable  time  under  these  cir- 
cumstances ?  The  difference  be- 
tween the  English  and  Pennsylva- 
nia rule,  when  critically  examined, 
is  reduced  to  this :  that  agreeably 
to  the  view  which  prevails  in 
Pennsylvania,  a  trust  for  the  sepa- 
rate use  of  a  woman,  must  be 
designed  to  exclude  the  debts  or 
control  of  a  particular  individual 
to  whom  she  is  married  or  en- 
gaged, or  whom  the  donor  ex- 
pects or  intends  her  to  marry. 
Such  a  distinction  can  hardly  be 
reconciled  with  principle,  or  the 
solicitude  to  protect  wives  against 
their  husbands,  which  is  the  key 
note  of  Lancaster  v.  Dorian,  and 
Thomas  v.  Folwell.  In  providing 
for  the  future  of  an  unmarried  fe- 
male, a  prudent  man  may  as  reason- 
ably desire  to  guard  against  the 
undue  influence  or  improvidence 
of  a  husband  whom  he  does  not 
know,  as  of  one  whom  he  does. 

The  main  current  of  authority 
accordingly  is,  that  a  trust  for  the 
separate  use  of  an  unmarried 
woman  takes  effect  in  the  event 
of  coverture,  unless  defeated  by 
some  act  done  by  her  while  sole, 
and  although  necessarily  sus- 
pended during  widowhood,  will  be 
good  on  re-marriage  as  against 
the  second  husband.  The  law  has 
been  so  held  in  several  instances 
in  this  country  ;  Beauford  v.  Col- 
lins, 6  Humphreys,  481,  491 ; 
Roberts  v.  West,  15  Georgia,  123  ; 
Shirley  v.  Shirley,  9  Paige,  364  ; 
Waters  v.  Tazewell,  9  Maryland, 
291 ;  Phillips  v.  Grayson,  23  Ark. 
769  ;  Nix  v.  Bradley,  6  Richard- 
son's Eq.  43  ;  and  it  is  now  estab- 
lished in  England  under    Tullett 
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v.  Armstrong,  and  Scarborough 
v.  Borman,  ante  715  ;  that  the 
validity  of  a  clause  excluding  the 
power  of  the  husband,  or  restrain- 
ing that  of  the  wife,  depends  on 
her  condition  when  the  power  is 
exercised,  and  not  on  whether  she 
is  married  or  single  at  the  time 
when  the  settlement  is  made  or 
deed  executed,  and  that  while  a 
woman  may  dispose  absolutely  of 
her  property  before  marriage  or 
after  the  death  of  her  husband, 
notwithstanding  a  declaration  that 
it  shall  be  held  for  her  separate 
use,  and  without  the  power  of  an- 
ticipation, the  trust  will  revive  for 
her  protection  with  each  succeed- 
ing coverture,  if  she  does  not 
alien  the  property  during  the  in- 
termediate period ;  1  Smith's  Lead. 
Cases,  721,  7  Am.  ed.  notes  to 
Mitchell  v.  Reynolds.  The  law 
was  so  held  in  In  re  Gaffee,  7 
Hare,  101 ;  1  Mac.  &  G.  541,  over- 
ruling the  decision  of  the  court 
below;  and  a  restraint  on  the 
power  of  alienation  in  a  settlement 
for  the  separate  use  of  a  married 
woman,  said  to  be  as  effectual 
during  a  second  coverture  as  it 
was  in  the  first  instance,  unless  the 
instrument  is  so  worded  as  to  lead 
to  a  different  result.  It  was  de- 
cided in  like  manner  in  Nix  v. 
Bradley,  6  Richardson's  Equity 
43,  that  although  a  woman  may, 
while  sui  juris  and  unmarried,  dis- 
pose absolutely  of  property  which 
has  been  conveyed  to  her  separate 
use,  without  the  power  of  anticipa- 
tion, the  restraint  will  attach  upon 
a  subsequent  marriage,  and  pre- 
clude the  right  of  alienation. 
It  results  from  these  decisions 


that  when  property  of  any  kind 
is  conveyed  to  the  separate  use 
of  a  woman  for  life,  or  in  fee, 
with  a  proviso  that  she  shall  not 
alienate  the  same,  or  anticipate 
the  proceeds  thereof,  her  hands 
will  be  as  effectually  tied  during 
a  subsequent  coverture,  as  if  it 
had  existed  when  the  trust  was 
originally  declared  ;  1  Smith's 
Leading  Cases,  118,  721,  7  Am. 
ed ;  Brown  v.  Bamford,  1  Phil- 
lips, 620  ;  Baggett  v.  Muex,  lb. 
627  ;  Peillon  v.  Brooking,  25 
Beavan,  218. 

It  seems  to  have  been  thought 
in  Wells  v.  M'Gall,  14  P.  P. 
Smith,  207,  213,  that  a  restraint 
on  alienation  is  necessarily  repug- 
nant and  void  where  the  grant  is 
in  fee,  but  the  material  question 
seems  to  be  not  the  quantity  of 
the  estate,  but  for  what  purpose 
the  restraint  is  imposed,  and  how 
long  it  is  to  continue;  M' Wil- 
liams v.  Nisby,  2  S.  &  E.  507, 
513  ;  Fisher  v.  Taylor,  2  Rawle, 
33 ;  Barker  v.  Cobb,  36  New 
Hampshire,  345.  A  condition 
that  an  estate  in  fee  shall  not  be  sold 
or  conveyed,  during  the  life  of  the 
grantee,  though  invalid  as  such 
under  the  strict  rule  of  the  com- 
mon law,  may,  when  imposed  for 
a  good  or  useful  purpose  be 
good  in  equity,  or  as  a  limitation 
of  a  springing  use ;  M '  Williams  v. 
Nisby.  See  1  Smith's  Lead.  Cases, 
119,  7  Am.  ed.  What  the  com- 
mon law  does  not  tolerate  is,  that 
creditors  shall  be  debarred  from 
any  right  which  resides  in  the 
debtor,  and  can  be  enforced  by 
him ;  Brandon  v.  Robinson,  18 
Vesey,     492 ;      Hammersley     v. 
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Smith,  4  Wharton,  126.  In  Ham- 
mersley  v.  Smith,  Gibson  C.  J., 
said,  "  the  principle  has  its  root 
in  Brandon  v.  Robinson,  where 
it  was  held  that  although  prop- 
erty may  be  so  limited  as  to  cease 
or  go  over  on  the  happening  of 
a  contingency,  yet,  that  while  it 
remains  in  the  donee,  it  is  so  far 
subject  to  the  legal  incidents  of 
owenrship,  as  to  be  insusceptible 
of  a  restriction  which  would  ex- 
empt it  from  liability  to  his  credi- 
tors." So  in  Bochford  v.  Hack- 
man,  9  Hare,  89,  two  things  were 
said  to  be  clear :  "  First,  that  prop- 
erty cannot  be  given  for  life,  any 
more  than  absolutely,  without  the 
power  of  alienation  being  incident 
to  the  gift,  and  that  any  mere  at- 
tempt to  restrict  the  power  of 
alienation,  whether  applied  to  an 
absolute  interest,  or  to  a  life  es- 
tate, is  void,  as  being  inconsistent 
with  the  interest  given ;  and  sec- 
ondly, that  although  a  life  interest 
may  be  expressed  to  be  given,  it 
may  be  well  determined  by  an  apt 
limitation."  It  is  a  reasonable 
qualification  of  this  doctrine,  that 
a  grant  to  a  woman  may  be  subject 
to  a  provision  which  leaving  her 
hands  free  while  she  is  sole,  will 
take  effect  in  the  event  of  cover- 
ture. 

It  results  from  the  same  princi- 
ple, that  while  the  settlement  may 
be  so  worded  as  to  limit  the  trust 
to  a  particular  coverture,  such  an 
inference  will  not  be  drawn,  unless 
it  results  clearly  from  the  terms 
employed.  A  limitation,  intended 
to  exclude  a  particular  individual, 
who  is  named  or  designated,  will 
not  apply  to  a  subsequent  cover- 


ture, but  "  subject  to  this  excep- 
tion, a  gift  to  the  separate  use  of 
a  woman  without  power  of  antici- 
pation, will  operate  on  all  the  cov- 
ertures of  a  woman,  unless  the 
provisions  are  destroyed  while  she 
is  discovert."  In  re  Gaffee,  1 
Mac.  &  G.  547  ;  Eawkes  v.  Hub- 
back,  11  Law  Rep.  Eq.  5.  Accord- 
ingly, where  by  the  terms  of  a 
marriage  settlement,  executed  in 
view  of  a  marriage  then  in  con- 
templation, the  income  was  to  be 
paid  to  the  said  Lydia  Marealy 
for  her  separate  use,  independently 
of  the  debts,  or  control  of  her  said 
intended  husband,  so  that  she 
should  not  have  power  to  deprive 
herself  thereof  by  anticipation, 
Lord  Romilly  held,  that  the  words 
"  her  intended  husband"  did  not 
control  the  words,  "  limiting  the 
income  to  her  separate  use  during 
life  ;''  Hawkins  v.  Hubback. 

This  course  of  decision  is  obvi- 
ously more  consonant  with  the 
watchful  care  for  the  rights  of 
married  women,  which  has  so  long 
characterized  the  court  of  chan- 
cery, than  that  pursued  in  Ham- 
mersley  v.  Smith,  which  is  the 
less  tenable  because  the  Eng- 
lish doctrine,  cited  by  Chief 
Justice  Gibson,  that  creditors  and 
purchasers  stand  in  the  shoes  of 
the  debtor,  and  are  entitled  to 
every  right  that  could  be  enforced 
by  him,  had  been  circumscribed 
in  Fisher  v.  Taylor,  and  has  since 
been  virtually  overruled  in  Penn- 
sylvania. A  trust  may  accord- 
ingly be  created  in  that  State,  and 
in  some  other  parts  of  the  Union, 
for  the  descendants  of  the  grantor, 
and  as  it  would  seem  for  any  one 
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•whom  he  may  choose  to  make  the 
recipient  of  his  bounty,  free  from 
liability  for  debts,  and  without 
the  power  of  alienation ;  Fisher  v. 
Taylor,  2  Rawle,  33  ;  Holdship  v. 
Patterson,  1  Watts,  541 ;  Ashurst 
v.  Given,  5  W.  &  S.  323  ;  Vaux  v. 
Parke,  1  Id.  19  ;  Norris  v.  John- 
son, 5  Barr,  289 ;  Eyrick  v.  Het- 
rick,  1  Harris,  488,  491 ;  Pope 
v.  Elliott,  8  B.  Monroe,  56  ;  Bra- 
man  v.  Stiles,  2  Pick.  463  ;  and 
the  power  to  create  such  a  trust, 
obviously  implies  that  of  raising 
a  separate  use  for  a  daughter  in 
the  event  of  marriage,  and  pre- 
cluding her  from  alienating  or  de- 
feating it  while  sole.  The  greater 
includes  the  less,  and  the  claims 
of  a  husband  on  the  property  of 
his  wife  can  hardly  be  said  to  rank 
with  those  of  creditors  and  pur- 
chasers. 

It  has  been  determined  in  Ala- 
bama and  Virginia,  that  a  grant 
or  devise,  in  trust,  for  the  support 
of  a  married  woman  and  her 
family,  is  not  subject  to  the  debts 
of  the  father  or  husband,  even 
when  he  is  entitled  to  share  in  the 


benefit,  or  expressly  designated  as 
one  of  the  cestui  que  trusts  ;  Mark- 
ham  v.  Watkins,  4  Leigh,  219 ; 
PerkMs  Est.  v.  Dickerson,  3 
Grattan,  335  ;  Wickels  v.  Miller, 
10  Id.  336;  Hill  v.  M'Pea,  31 
Ala.  115 ;  and  if  such  a  trust  is 
valid  after  the  termination  of  the 
coverture,  it  may  obviously  be  so 
framed  as  to  give  rise  to  a  sepa- 
rate use  for  a  woman,  in  the  event 
of  marriage,  and  preclude  her  from 
defeating  it  while  sole ;  Nickels  v. 
Miller. 

In  Markham  v.  Guerrant,  4 
Leigh,  219,  a  husband  conveyed 
property  in  trust  for  his  support 
and  that  of  his  wife  and  children. 
The  husband  contracted  debts 
without  the  assent  of  the  trustee, 
and  his  creditors  sought  to  sub- 
ject the  trust  property  to  the  pay- 
ment of  their  demands ;  but  the 
court  held,  that  as  he  might  have 
settled  the  estate  on  his  wife  and 
children,  free  from  any  obligation 
that  might  subsequently  be  con- 
tracted by  him,  the  mere  circum- 
stance that  he  was  included  in  the 
trust,  did  not  render  it  invalid. 
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•EARL    OF    CHESTERFIELD    v.   SIR  ABRAHAM 

JANSSEJST.  [*541] 

FEBRUARY  4,  1750—1. 

REPORTED  2  VES.  125. 

Post  Obit  Securities — Catching  Bargains  with  Heirs,1 
Expectants  and  Reversioners — Confirmation.] — A.,  aged  thirty, 
borrows  5000?.  from  B.,  upon  the  security  of  a  bond  in  the  penalty 
of  20,000?.  conditioned  for  payment  of  10,000?.  if  A.  survived  C, 
his  grandmother,  from  whom  he  had  great  expectations,  but  not 
otherwise.  A.  survived  C.  a  year  and  eight  months,  and  soon  after 
her  death  executed  a  new  bond  in  the  penally  of  20,000?.  conditioned 
for  payment  of  10,0001.  to  B.,  which  he  gave  to  B.  on  his  delivering 
up  to  him  the  former  bond  to  be  cancelled. 

A  bill  being  filed  by  the  executors  of  A.  to  be  relieved  against  the  latter 
bond,  as  given  upon  a  usurious  contract,  and  an  unconscionable 
bargain,  the  Court  was  of  opinion  that  the  contract  was  not  usurious, 
and,  without  giving  any  opinion  whether  the  transaction  ivas  such  as 
the  Court  ought  to  relieve  against,  as  an  unconscionable  bargain  with 
a  person  dealing  with  his  expectancy,  'held,  that  the  acts  of  A.,  after 
the  decease  of  his  grandmother,  amounted  to  a  confirmation  of  the 
original  transaction,  and  gave  relief  only  against  the  penalty  of  the 
last  bond. 

The  state  of  the  case  upon  the  pleadings  and  proofs,  as  far  as 
was  material  for  the  consideration  of  the  Court,  was  shortly  this. 
John  Spencer,  in  1738,  being  possessed  of  an  income  of  7,000?. 
per  annum,  and  of  a  personal  estate  in  plate,  jewels,  and  furni- 
ture, to  a  great  value,  and  having  contracted  a  debt  to  the 
amount  of  20,000?.  to  *several  persons,  mostly  tradesmen,  r*(-^9-| 
by  whom  he  was  pressed,  and  which  he  was  desirous  to  ■-  J 
pay  off,  proposed  to  borrow  money,  and  particularly  a  sum  of 
5000?.  for  that  purpose. 

As  he  had  a  well-grounded  expectation  of  a  great  increase  of 
fortune  on  the  death  of  his  grandmother,  the  Duchess  of  Marl- 
borough, if  he  survived  her,  he  resolved  to  contract  thereon.  He 
was  above  thirty,  originally  of  a  hale  constitution,  but  impaired ; 
and,  although  afterwards  he  lived  more  regularly,  yet  he  was 
addicted  to  several  habits  prejudicial  to  his  health,  which  he 
could  not  leave  off.  She  was  seventy-eight,  of  a  good  constitu- 
tion for  her  age,  and  careful  of  her  health. 

He  sent  to  market  a  proposal,  which  he  supposed  would  easily 
meet  with  a  purchaser,  as  it  was  natural  to  expect,  in  common 
course,  that  his  grandmother  should  die  first,  though  she  was  a 

1  S.  C,  1  Atk.  301,  1  Wills.  286. 
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good  old  life,  and  he  but  a  bad  young  one.  This  proposal  was, 
that  if  any  one  would  lend  him  5000?.  he  would  oblige  himself 
to  pay  10,000?.  at  or  soon  after  the  death  of  his  grandmother,  if 
he  survived  her,  but  to  be  totally  lost  if  she  survived  him. 
This  was  rejected  by  several  knowing  persons  as  not  sufficiently 
advantageous,  as  it  was  at  first  by  the  defendant,  but  afterwards 
accepted  by  him ;  and  a  bond  of  20,000?.,  conditioned  to  pay 
10,000?.,  was  given  on  those  terms. 

I^The  duchess  of  Marlborough  died  the  18th  of  October,  1744, 
and  in  the  month  of  December  following,  on  the  defendant's  de- 
livering to  Mr.  Spencer  the  bond  above  mentioned  to  be  cancelled, 
he  executed  a  new  bond,  whereby  he  became  bound  to  the  defend- 
ant in  the  penalty  of  20,000?,  conditioned  for  payment  to  the 
defendant  of  10,000?.,  with  lawful  interest,  on  the  19th  of  April 
then  next ;  and  at  the  same  time  executed  a  warrant  of  attorney 
to  empower  a  judgment  to  be  recorded  against  him  in  the  King's 
Bench,  at  the  defendant's  suit,  for  the  said  20,000?.  on  the  said 
bond.  The  defendant,  by  virtue  of  the  said  warrant  of  attorney, 
caused  a  ju  Igment  to  be  made  out  on  the  said  bond  against  Mr. 
Spencer,  at  the  defendant's-  suit,  for  the  said  20,000?.,  to  be  re- 
P^rjn-i  corded  in  *the  King's  Bench  of  Hilary  Term  next  ensu- 
L         -I    ing  the  date  of  the  said  bond. 

In  the  month  of  December,  1745,  the  defendant,,  by  the  invi- 
tation of  Mr.  Spencer,  being  with  him  at  his  house  at  Windsor, 
he,  on  the  14th  of  that  month,  gave  the  defendant  a  bill  for 
1000?.  on  Hoare  and  Company,  in  part  of  the  defendant's  debt, 
and  on  the  21st  of  March  following  sent  the  defendant  1000?. 
more  by  his  steward. 

On  the  19th  of  June,  174(5,  Mr.  Spencer  died,  but  before  his 
death  made  his  will,  and  after  payment  of  his  debts  and  legacies, 
gave  all  the  residue  of  his  personal  estate  to  be  at  his  son's  dis- 
posal, the  present  Mr.  Spencer,  provided  he  left  no  younger  child, 
and  appointed  the  plaintiffs  to  be  guardians  of  his  son,  and  also 
executors  in  trust  for  him  during  his  minority. 

The  executors  of  Mr.  Spencer,  finding  his  specialty  debts  were 
very  considerable,  and  that  such  as  were  upon  simple  contracts 
only,  which  likewise  amounted  to  a  very  large  sum,  would 
receive  but  little  satisfaction  through  the  deficiency  of  the  tes- 
tator's assets,  after  payment  of  such  sums  as  were  really  and 
bona  fide  due  on  specialities,  brought  a  bill  to  be  relieved  against 
the  defendant's  demand,  as  being  an  unconscionable  one,  charg- 
ing that  the  condition  stipulated  by  his  security  was  absolute 
and  independent  of  any  other  contingency  than  that  of  a  grand- 
son of  thirty  years  of  age  surviving  a  grandmother  of  eighty ; 
and  as  the  period  or  point  of  time  limited  for  the  payment 
(which  was  in  one  month  after  the  death  of  the  duchess)  could 
not,  by  reason  of  her  great  age  and  infirmities,  be  removed  to  any 
great   distance,  but   was   every   day   approaching,   and   in   fact 

1  This  statement  between  brackets,  is  taken  from  1  Atk.  301. 
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happened  soon  after,  so  the  requiring  such  a  large  sura  as  10,000?. 
for  the  forbearance  of  5000?.  for  so  short  a  time,  being  at  the 
proportion  of  200?.  for  ever}7  100?.,  was  a  most  usurious  contract, 
and  such  as  will  never  meet  with  the  approbation  or  countenance 
of  a  Court  of  equity,  especially  where  the  demand  is  made  upon 
the  assets  of  an  insolvent  person,  to  the  prejudice  and  defeating 
of  his  other  just  and  honest  creditors,  and  of  an  infant  heir  and 
residuary  *legatee  ;  and  that  the  executing  a  new  bond  to  r*r4^-i 
the  defendant,  after  the  death  of  the  duchess  of  Marl-  L  -! 
borough,  is  only  a  continuance  of  the  former  transactions,  and 
partook  of  the  original  fraud ;  and  that,  being  an  unrighteous 
and  usurious  bargain  in  the  beginning,  nothing  which  was  done 
afterwards  could  help  it ;  but  on  the  contrary,  defendant,  on 
acquiring  such  new  security  and  judgment,  and  thereby  seeking 
to  conceal  the  true  transaction,  did.  as  far  as  in  him  lay,  add  to 
the  first  fraud,  and  ought  to  be  restrained  from  taking  out  exe- 
cution on  his  judgment  till  the  Court  have  first  inquired  into  and 
determined  upon  the  fraud ;  and  therefore,  it  is  prayed  that  the 
defendant  may  be  adjudged  by  the  Court  to  be  a  creditor  of  Mr. 
Spencer,  only  for  such  sums  as  he  shall  appear  to  have  bona  fide 
advanced,  with  interest  from  the  time  of  advancing  the  same,  after 
deducting  what  he  hath  received ;  and  that  he  may  be  decreed  to 
come  in,  and  receive  a  satisfaction  for  the  residue  of  such  princi- 
pal sums  only,  and  interest  pari  passu,  with  Mr.  Spencer's  other 
creditors,  according  to  the  nature  of  his  demand ;  and  for  an 
injunction  to  stay  his  proceedings  at  law  till  the  hearing  of  the 
cause.  July  the  21st,  1747,  the  injunction  was  continued  upon 
the  merits  till  the  hearing.] 

Mr.  Noel,  Mr.  Clarke,  Mr.  Wilbraham,  and  Mr.  Crowle,  for  the 
plaintiffs. 

This  case  is  of  great  importance  to  the  estate  of  Mr.  Spencer, 
but  of  greater  to  the  public.  The  bill  is  to  be  relieved  against 
an  exorbitant,  unconscientious  demand,  on  the  known  terms  in  a 
Court  of  equity,  payment  of  principal  really  advanced,  and  legal 
interest.  There  are  three  general  points  to  be  determined. 
First,  how  that  contract  would  have  stood,  if  properly  brought 
in  judgment  in  a  Court  of  law,  and  considered  merely  upon  legal 
principles?  Next,  what  the  fate  of  it  ought  to  be,  in  a  much 
stronger  degree,  in  a  Court  of  equity,  when  examined  by  princi- 
ples of  equity  ?  Lastly,  the  subsequent  transactions  relied  upon  in 
the  answer  as  a  ratification  of  the  original  bargain. 

*As  to  the  first,  it  is  not  good  in  point  of  law,  and  «... , 
therefore  usurious.  Oppression  of  this  kind  is  almost  of  <-  * 
as  ancient  date  as  the  use  of  money  as  a  medium  of  trade,  and 
usury  of  a  much  more  innocent  nature  was  against  the  principles 
not  only  of  the  canon  law,  but  of  the  common  law  of  the  land. 
Lord  Coke  says,  in  3  Inst.  151,  that  a  man  being  found  guilty  of 
usury  after  his  death,  all  his  goods  were  forfeited  to  the  crown  ; 
although  it  is  now  altered  by  several  statutes,  which  confine  it  to 
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such  a  quantum,  allowing  a  certain  moderate  profit  for  the  use  of 
money :  the  difference,  therefore,  between  usury  and  interest  is, 
in  specie,  nothing,  but  in  gradu.  Though  the  severity  of  the 
common  law  is  changed,  the  nature  of  things  cannot  be  changed. 
It  was  the  constitution  of  this  country,  and  is  so,  that  no  gain 
should  be  exorbitant  on  the  loan  of  money ;  and  therefore  it  is 
immaterial  whether  it  falls  within  the  statutes  or  no,  but  this 
case  does.  "Where  such  a  contract  is  originally  for  the  loan  of 
money,  and  exceeding  the  legal  allowance,  it  is  rescinded  by  the 
Act  of  Parliament  itself,  though  attended  in  some  measure  with 
a  chance,  being  construed  a  subterfuge  and  evasion  of  the  act ; 
for,  if  it  may  be  extended  to  one  life,  it  is  difficult  to  tell  where 
to  stop.  The  legislature  took  a  different  method  formerly ;  in 
the  first  acts  describing  minutely  what  species  should  be  allowed, 
confining  it  to  a  direct  loan  of  money  for  illegal  gain,  or  sale  of 
goods  or  merchandise  to  persons  in  necessity  ;  the  specifying 
whereof  introduced  endeavours  to  evade  the  particular  kind  of 
usury  described.  Therefore,  the  21  Jac.  c.  17,  is  in  general 
terms  ;  in  consequence  of  which,  courts  of  law  were  vested  with 
a  kind  of  equitable  jurisdiction,  to  consider  the  circumstances  of 
the  case,  stated  as  particularly  as  in  bills  in  this  Court.  The 
intent  of  the  parties  at  the  original  communication  is  considered 
even  by  the  courts  of  law  as  decisive ;  and  where  that  is  for  a 
loan  of  money,  or  colourable  sale  of  goods,  whatever  is  thrown  in 
of  a  different  kind,  it  is  usurious,  otherwise  not :  Reynolds  v.  Clay- 
ton, Mo.  397,  and  Becker's  Case  there  cited.  Next,  wherever 
r*^4R1  secnr'tv  is  taken  for  a  larger  sum  than  is  *really  advanced, 
L  -J  it  is  usurious ;  unless  the  party  may  deliver  himself 
therefrom  by  paying  a  less,  or  by  doing  some  collateral  act.  The 
throwing  something  hazardous  into  the  bargain,  by  which  (as  it 
is  insisted)  the  lender  might,  in  some  event,  have  lost  the  whole, 
will  not  take  it  out  of  the  statutes,  and  seems  to  have  arisen  from 
the  statute  11  H.  7,  c.  8,  telling  how  far  one  might  go  to  keep 
out  of  the  acts:  Mo.  397,  and  Button  v.  Downham,  Cro.  Eliz.  642 ; 
Burton's  Case,  5  Co.  69  ;  Roberts  v.  Trenayne,  Cro.  Jac.  507  ; 
Cotlrel  v.  Harrington,  Brownlow,  180  ;  Fuller  s  Case,  4  Leon.  208, 
Noy.  151,  2  And.  15 :  and  Mason  v.  Adby,  Carth.  67,  3  Salk.  390, 
Comberb.  125.  The  only  exception  is  the  fcenus  nauticum,  or 
Dottomry  bonds  ;  which,  for  the  sake  of  the  public  and  benefit  of 
trade,  are  held  not  within  the  statutes  of  usury.  The  only  view 
of  the  pai'ties  here  was  a  loan  of  money,  and  security  for  double 
the  sum  advanced,  subject  to  the  contingency  ;  the  borrower 
could  not  deliver  himself  from  the  payment ;  and  the  Court  will 
then  lay  everything  else  out  of  the  case.  In  the  calculation  of 
lives,  it  is  difficult  to  say  where  the  true  rule  is :  Halley  and 
Newton  have  varied  ;  but,  on  the  first  sight,  one  would  think  the 
lender  had  here  greatly  the  advantage,  from  the  disproportion  ; 
so  that,  on  the  face  of  it,  it  would  be  deemed  a  subterfuge  in  a 
court  of  law.  Suppose  the  bond  existing,  and  an  action  brought 
by  the  defendant,  after  the  grandmother's  death,  and  the  statute 
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of  usury  pleaded  ;  the  parties  may  advance  matters  dehors ;  and  it 
would  be  determined  to  be  within  the  statute,  which  is  very  ex- 
tensive, and,  though  penal,  to  have  a  liberal  construction.  The 
terms  on  which  men  communicate  to  borrow  and  lend,  cannot 
alter  the  nature  of  the  case.  The  quantum  of  the  risk  is  not 
material,  nor  did  the  transaction  proceed  on  the  comparison  of 
lives,  or  health,  or  constitution:  but  if  it  did,  the  defendant  was 
satisfied  of  the  contrary  to  what  he  now  endeavours  to  support  by 
proof,  as  to  the  constitution  of  Mr.  Spencer. 

As  to  the  second  point :  Courts  of  equity,  not  being  tied  up  to 
rules,  consider  questions  of  this  kind  in  a  more  extensive  manner, 
and  in  general  have  avoided  laying  *down  any  particular  r*Kd.7i 
rule,  as  that  would  (like  old  statutes  of  usury)  teach  per-  *■  J 
sons  how  far  they  might  safely  go  ;  but  declare,  that  wherever 
there  is  a  spark  of  oppression — the  motive  on  one  side,  necessity 
to  apply  for  money,  on  the  other,  a  covetous,  passion  for  undue 
lucre— they  always  relieve;  not,  indeed,  setting  it  aside,  but  by 
giving  what  is  really  due.  Their  principles  have  been  established 
gradually,  and  with  deliberation  ;  and,  if  one  or  two  judges,  who 
presided  here,  have  differed  and  been  unwilling,  they  have  at 
last  been  compelled  by  the  force  of  precedents  and  the  growing 
evil.  There  were  many  cases  for  relieving  against  unreasonable 
bargains  in  case  of  young  heirs  in  the  time  of  Lord  Ellesmere, 
Bacon,  and  Coventry.  The  first  case  afterwards  is  Waller  v. 
Dalt,  1  Ch.  Ca.  276  ;  which  was  introductive  of  Barnij  v.  Be«k, 
2  Ch.  Ca.  136.  In  Berny  v.  Pitt,  2  Yern.  14,  Lord  Jefferies  held, 
there  was  no  difference,  whether  it  was  for  money  or  wares  ;  that 
the  first  thing  prohibited  by  the  statute  is  for  the  loan  of  money, 
and  that  of  wares  put  secondarily  only ;  and  reversed  Lord 
Nottingham's  decree,  who  had  not  been  long  in  this  court  when 
he  took  that  distinction.  In  Birriey  v.  Tison,  2  Vent.  359,  Lord 
North  affirmed  the  decree,  though  he  showed  an  unwillingness, 
by  adding  ne  trahatur  in  exemplum.  In  Batty  v.  Lloyd,  1  V"ern. 
141,  Lord  North  dismissed  the  bill.  In  Nott  v.  Hill,  1  Vera.  167, 
he  would  not  relieve,  and  reversed  Lord  Nottingham's  decree ; 
but,  on  a  bill  for  specific  performance  of  the  same  agreement,  1 
Vera.  271,  he  seems  a  little  to  remit  that  rigour  he  had  at  first, 
and  would  not  countenance  the  practice.  But  Lord  Ardglasse  v. 
Muschamp,1  where  there  was  both  a  risk  and  confirmation,  shows 
he  had  entirely  got  the  better  of  it,  from  the  force  of  precedents. 
Other  cases  were  before  Lord  Jefferies  and  Lords  Commissioners, 
1  Vera.  467,  2  Vera.  77,  78,  121,  402.  So  Twistleton  v.  Griffith,  1 
P.  Vfrns.  310.  In  Curwyn  v.  Miner,  3  P.  Wms.  293,  n.,  Lord 
King,  though  he  seems,  like  Lord  North,  to  have  brought  legal 
notions  into  this  court  at  first,  yet  relieved.  In  LawUy  v.  Hooper, 
19th  November,  1745,2  an  annuity  *of  200£.  was  charged  r*r4Q-i 
on  the  estate  of  an  elder  brother,  as  a  provision  for  the  •-  -I 
life  of  a  younger,  who,  when   in   distress,   granted    150?.,  part 

1  1  Vern.  237.  *  3  Atk.  278. 
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thereof,  to  Davenant  for  1050£.  seven  years'  purchase,  with  a  pro- 
viso, that  the  vendor  might  repurchase  on  notice  ;  but  there  was 
indorsed,  that  it  should  be  on  paying  151.  more  than  originally 
advanced  :  your  Lordship  held  it  a  mortgage  and  redeemable ; 
and  that  the  151.  more,  when  the  thing  was  the  worse  for  the 
wear,  made  it  unfair.  The  principle  on  which  the  Court  has 
gone  in  these  cases  is  an  unconscionable  bargain  ;  and,  it  being  con- 
trary to  public  convenience  to  encourage  it,  such  contracts  are 
generally  founded  in  oppression,  by  taking  advantage  of  the 
borrower's  necessity,  which  is  the  general  ground  of  the  malig- 
nancy of  usury  ;  they  are  of  public  mischief,  by  encouraging 
extravagance  of  young  men.  If  stopping  the  progress  of  it,  as  a 
growing  evil,  be  thought  for  the  public  good,  and  no  real  incon- 
venience in  laying  an  embargo  on  this  sort  of  trade,  this  is  nodus 
dignus  vindice.  These  contracts  are  generally  by  persons  having 
an  expectation  only.  Men  thereby  pledge  their  estates  before 
they  have  them,  consequently  before  they  know  the  value.  It  i3 
too  true,  that  men  generally  have  not  so  much  regard  to  creating 
reversionary  inconveniences,  when  they  consult  present  gratifi- 
cations;— know  not  how  to  estimate  what  they  never  felt  the- 
benefit  of,  by  which  their  estates,  like  their  pleasures,  are  gone 
before  they  enjoy  them  ;  and  several  poor  creditors  commonly  fall 
with  one  of  those  prodigals.  There  is  no  remedy  immediately, 
by  our  law,  against  this  extravagance,  as  by  the  Roman  law  by 
curatores,  interdicting  a  man  not  of  understanding  sufficient  to 
manage  his  own  property,  from  the  use  thereof.  This  extrava- 
gance has  established  a  trade  of  annuities  and  post  obits,  univer- 
sally exclaimed  against.  The  ruin  of  a  man  who  falls  into  this 
method,  is  delcared  not  to  be  far  oft';  he  ruins  his  estate  without 
spending  half ;  for  a  borrower  on  post  obits  never  puts  it  out  to 
interest,  and  many  of  these  are  purchased  at  above  half.  Our 
sons  may  at  this  moment  be  doing  the  same,  and  all  we  have 
r#K4Q-i  laboured  for  may  be  gone  just  after  our  *death.  It  is  on 
"-  -J  the  principle  of  public  utility  that  Courts  of  equity  have 
gone  further  than  the  law.  So,  from  the  general  inconvenience, 
prsemiums  for  places  are  not  allowed,  because  there  the  office  falls 
to  the  man ;  not  that  he  is  fit  for  it,  but  the  office  fit  for  him. 
So  in  marriage  brocage  bonds,  the  first  of  which  was  Hall  v. 
Potter,1  it  is  not  for  the  sake  of  the  party  seeking  relief ;  or  bonds 
to  have  so  much  a  year  out  of  a  particular  office  ;  or  by  clients  to 
agents  pending  suit,  although  the  party  to  whom  it  is  given  ap- 
pears meritorious  ;  or  by  a  young  man  just  after  twenty-one  to 
his  guardian.  In  Shepley  v.  Woo'ifiouse,2  17th  March,  1742,  a 
bond  by  a  man  and  woman  to  intermarry  in  thirteen  months 
after  her  father's  death,  and  for  a  reasonable  settlement — the 
woman  above  thirty,  and  living  in  her  father's  house — the  Court 
went  on  public  inconvenience,  as  tending  to  deceive  and  encour- 
age disobedience  to  parents.     The  cases  are  not  confined  to  young 

1  Show.  P.  C.  76,  1  Eq.  Ca.  Ab.  39.  •  *  %  Atk.  535. 
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heirs  ;  young  remainder-men  are  as  much  the  object ;  and  the 
opinion  of  Lord  Talbot  was,  that  the  relief  of  this  Court  should 
be  extended  to  meet  such  contracts  ;  the}'  are  grown  into  a  sort 
of  stated  traffic,  which  tempts  young  men  farther  than  their  vices. 
Lord  King  indeed  said,  if  this  was  res  nova  he  might  have  had 
some  difficulty  ;  and  it  may  not  be  easy  to  draw  the  line.  If  a 
young  heir  wanted  to  portion  a  daughter,  or  a  sum  to  put  into 
trade,  buy  books,  or  for  such  occasions,  equity  might  not  inter- 
pose: but  where  it  is  to  feed  extravagance,  the  Court  will  stop 
there.  The  same  set  of  men  are  generally  employed  in  such  con- 
tracts ;  and  a  catalogue  of  some  of  their  fortunes  is  nothing  but 
pieces  of  ruin  out  of  several  families.  No  proof  of  fraud  or  undue 
advantage  is  requisite :  the  case  speaks  for  it,  and  otherwise  it 
would  be  saying,  the  Court  will  not  relieve  at  all,  as,  to  such 
secret  transactions  witnesses  are  not  called  in.  It  is  unjust  and 
unreasonable,  and  in  that  light  a  Court  of  equity  calls  it  a  fraud, 
arising  from  avarice  on  one  side,  and  distress  on  the  other;  and 
will  relieve  on  the  same  principles  as  in  Sir  Thomas  Meere's  ease, 
1  Vern.  465.  So  by  Lord  Talbot,  in  Bonsanquet  v.  Dashwood, 
*Ca.  t.  Tab.  40.  That  it  was  not  sought  by  the  defend-  r*rrn-i 
ant,  will  make  no  difference ;  the  proposal  generally  L  J 
coming  from  the  person  in  distress.  The  defendant  could  not  be 
ignorant  of  it,  or  of  Mr.  Spencer's  expectation  and  dependency  on 
his  grandmother;  his  own  witness,  Richard  Backwell,  saying  that 
it  was  hawked  about  that  Mr.  Spencer  wanted  money  on  those 
terms ;  and  the  necessity  of  concealing  it  from  her,  made  him  a 
slave  to  the  person  with  whom  he  treated.  It  is  literally  true, 
that  he  was  neither  young  nor  an  heir ;  but  he  was  not  old 
enough  to  manage  his  affairs  Twistleton  was  thirty -four ;l  yet 
was  his  conduct  relieved  against.  It  is  not  generally  in  the  case 
of  heirs,  though  called  contracts  with  young  heirs ;  for  an  heir 
cannot  sell  a  reversion :  though  he  may  estop  himself  by  fine,  he 
cannot  grant.  Mr.  Spencer  was  quasi  hseres,  expectant  though 
not  apparent :  the  Duchess  in  loco  parentis  ;  and  his  dependency 
on  her,  from  her  constant  declarations,  a  parental  dependency, 
and  known  so  to  be  by  the  defendant,  who  on  that  expectation 
built  this  contract.  The  contract  itself,  as  well  as  witnesses, 
prove  his  necessity.  The  bare  applying  to  pay  two  for  one  has 
been  held  sufficient.  "Poor"  and  "rich"  are  relative  terms: 
and  however  large  a  man's  estate,  if  he  cannot  pay  a  debt,  he  is 
literally  necessitous  ;  and  otherwise  he  never  would  have  granted 
on  post  obits,  or  risked  his  expectations  on  such  terms.  Com- 
paring the  ages,  the  defendant  cannot  be  said  to  run  any  risk : 
and  the  defendant  has  not  shown  that  the  contract  moved  on  a 
comparison  of  the  health  of  each :  nor  is  there  any  certainty  in 
judging,  on  these  eases,  of  lives. 

As  to  the  third  point,  all  the  other  acts  of  Mr.  Spencer  were, 
when  under  the  like  circumstances,  as  originally,  proceeding  from 

1  See  Twistleton  v.  Griffith,  1  P.  Wms.  310. 
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his  inability  to  do  more.  His  acquiescence  cannot  be  considered 
a  ratification,  but  may  be  excused  by  his  looking  on  it  as  a  debt 
of  honour  and  a  sort  of  wager.  The  bond  and  judgment  is  an 
evidence  he  could  not  pay  ;  he  would  go  as  far  as  possible ;  no 
money  could  be  raised  but  by  annual  rents,  whereas  an  immediate 
P^rr-.-,  *payment  was  to  be  made:  and  the  borrower  is  a  servant 
L  '  to  the  lender.  Like  Curwyn  v.  Milner  (19th  June.  1731), 
3  P.  Wms.  293,  n.,  and  Wiseman  v.  Beake,  2  Vern.  121,  and  Lord 
Ardglasse  v.  Euscham.'p,  1  Vern.  237,  where  stronger  instances  of 
confirmation  did  not  avail.  So,  in  some  of  the  prize  causes  iu  the 
Exchequer,  some  repeated  confirmations  were  held  rather  an 
aggravation.  Cole  v.  Gibbons,  3  P.  Wms.  290,  differs  materially 
from  this ;  for  there  a  person,  under  no  distress,  renounced  a  relief 
he  might  have  had. 

Although  the  contract  is  usurious  in  law,  the  proper  way  is  to 
come  into  equity  to  stop  this  species  of  traffic,  which  is  of  public 
inconvenience  ;  no  act  of  Parliament  could  be  made  to  meet  this 
evil,  nor  any  rule  that  would  not  be  inconvenient  in  particular 
cases.  The  policy  of  law  and  equity  in  this  kingdom  does  nothing 
more  than  what  has  been  done  in  other  ages  and  nations,  as 
appears  from  the  Macedonian  decree ;  Digest,  lib.  14,  tit.  6, 
"  Law,"  1,  &c,  where,  though  the  words  are  filius  familias,  it 
shall  not  be  confined  to  that.  There  ought,  therefore,  to  be  relief, 
on  payment  of  the  real  principal  and  interest. 

Mr.  Attorney  General  (Sir  Dudley  Rider \  and  Mr.  Solicitor- 
General  (Mr.  Murray),  for  the  defendant. — This  is  indeed  a  matter 
of  importance,  being  a  question  whether  a  man's  own  act,  with- 
out fraud,  in  full  senses,  and  having  the  absolute  disposal,  shall 
bind  him.  If  (as  has  been  argued)  there  was  no  other  way  in 
which  the  Court  could  assist  the  preservation  of  families  from 
ruin,  it  is  better  the  law  should  be  wrong  in  itself,  than  uncertain. 
So  far  as  a  Court  of  equity  can  prevent  such  destruction  by 
general  rules,  it  will  lay  down  such  rules,  but  will  not  endeavour 
to  preserve  a  weak  or  wicked  man  ;  nor  say,  that  by  the  rules  of 
equity  an  honest  and  wise  man  cannot  be  protected  in  his  honesty 
and  wisdom. 

The  question  of  law  must  arise  out  of  the  fact ;  the  particular 
question  of  equity  must  depend  on  the  fact  also,  considered  under 
all  its  extensive  circumstances,  taking  in  the  convenience  and 
inconvenience,  but  still  the  ground  to  go  upon  must  be  made  out 
r*cc9-i  by  evidence.  *It  will  hereby  be  shown  that  this  is  a  fair, 
L       "J    honest,  and  honourable  contract. 

The  circumstances  come  under  these  heads — first,  the  character, 
situation,  and  figure  of  life  of  the  obligor  ;  secondly,  the  same  as 
to  the  obligee ;  thirdly,  the  motive  or  reasonableness  thereof, 
inducing  the  obligor  to  solicit  such  a  bargain  ;  fourthly,  the 
manner  of  transacting  and  concluding  ;  fifthly,  the  fairness  and 
equity  of  the  price,  from  the  chance,  under  all  the  circumstances, 
according  to  the  probability  at  the  time  and  the  event,  that  has 
happened  ;  sixthly,  the  opinion  the  obligor  always  had  of  this. 
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As  to  the  first,  it  is  material  in  all  cases.  His  understanding  is 
not  charged  by  the  bill  to  be  weak,  or  likely  to  be  imposed  on, 
or  that  he  was  i'mposed  on.  He  was  turned  of  thirty :  no 
heir  of  any  sort,  in  which  the  term  is  applied  in  these  subjects; 
for  if  one,  living  with  his  father,  is  considered  as  heir  (although 
nemo  est  hseres  viventis),  he  had  no  father,  but  was  himself 
father  of  a  family :  he  was  in  no  state  of  quarrel  with  any 
relations ;  known  never  to  have  gamed,  which,  it  is  proved,  he 
hated  ;  and  he  had  taken  up  some  former  extravagances,  and  lived 
more  temperately  ;  was  his  own  master  ;  possessed  of  a  fine  family 
seat,  with  furniture  suitable  to  his  rank  and  figure ;  7500?.  per 
annum  for  life,  beside  present  personal  estate,  contingent  rever- 
sions, and  hopes  from  his  grandmother.  The  pressure  on  him  for 
his  debts  of  20,000?.  (it  appears  not  how  contracted)  was  from 
tradesmen.  Justice  obliged  him  to  pay  them ;  it  would  be 
scandalous  not  to  do  so,  and  prudence  required  it,  lest  it  might 
alter  his  grandmother's  opinion  of  him.  He  must  have  paid  this 
by  the  annual  profits,  joint  or  single  annuities  for  his  life,  or 
selling  his  personal  estate,  reversion,  or  the  chance  he  had  from 
his  grandmother ;  and  this  would  have  been,  probably,  the 
opinion  of  the  best  and  wisest  friend  he  had.  None  would 
advise  the  selling  his  personal  estate,  family  pictures,  &c,  which 
would  be  declaring  himself  bankrupt.  The  annual  profits  would 
not  do  it,  nor  would  his  creditors  wait  without  impatience 
*for  it.  As  to  annuities  (the  way  taken  by  a  tenant  for  r*rrq-i 
life  who  wants  money  for  particular  purposes),  it  certainly  L  -I 
is  not  a  beneficial  way  of  contracting.  It  has  appeared  frequently, 
that  if  a  man  sells  an  annuity  for  his  own  life,  so  that  he  wants 
to  sell  it,  the  price  is  about  seven  years'  purchase,  supposing  him 
of  middle  age  and  in  good  health  ;  if  he  was  to  buy  an  annuity 
for  his  Own  life,  the  same  man  gives  fourteen  or  fifteen,  and  in 
1743  they  went  so  far  as  to  give  sixteen  or  seventeen,  which  is  a 
great  difference.  If  there  is  any  objection  to  the  life,  they  make 
him  abate  in  proportion.  Taking  it  in  the  common  way,  he 
would  get  but  7000?.  for  1000?.  per  annum;  taking  in  the  objec- 
tions to  his  life,  perhaps  not  5000?.  If  he  was  to  sell  his 
reversion  in  fee,  or  the  reversion  of  10,000?.  (the  interest  of  which 
he  had  for  life),  if  he  had  no  younger  children,  he  could  have  sold 
them  for  little  advantage ;  nor  could  he  have  got  anything  for  his 
chance  under  Lord  Sunderland's  will.  Then  his  only  chance  to 
raise  money  was  this,  and  it  was  the  most  reasonable  way,  if 
fairly  done  and  on  reasonable  terms  ;  and  otherwise  his  goods 
might  be  taken  in  execution  and  sold  for  little  value,  as  generally 
happens. 

Next  for  the  circumstances  of  the  defendant,  who  is  not  charged 
in  respect  of  his  character,  behaviour,  or  manner  of  dealing  ;  as, 
in  securities  to  women,  their  character  must  be  charged  and 
proved.  It  would  have  been  material  also  that  he  had  been 
acquainted  with  Mr.  Spencer  (the  contrary  of  which  is  proved,  as 
far  as  a  negative  can),  or  a  companion  in  creating  the  debt  and 
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encouraging  it.  All  circumstances,  weighing  in  other  cases,  are 
clear  of  this.  The  defendant  is  not  a  person  looking  out  for 
young  men  to  prey  upon ;  he  did  not  think  it  a  beneficial  con- 
tract, and  absolutely  refused  it ;  but  afterwards  accepted  it,  on 
particular  application  and  pressing.  Mr.  Spencer  himself,  in 
private,  fixed  on  what  he  thought  the  fair  price,  and  does  per- 
sonally, and  by  agents,  propose  these  terms  to  any  who  would 
buy ;  which  were  refused  by  several,  only  because  not  advan- 
tageous. 

„„,,  *The  motive  has  been  observed  on  already. 
*■  J  As  to  the  manner,  it  is  proposed,  in  the  first  moment, 
as  a  conditional  bargain.  If  it  turned  out  against  the  defendant, 
there  was  certainty  of  a  loss ;  if  for  him,  they  might  live  so  long 
as  that  there  would  be  a  very  improbable  chance  of  gain. 
No  undue  advantage  is  taken,  for  what  is  proposed  is  simply 
accepted. 

As  to  the  equality  of  it  as  a  bargain  of  chance,  whoever  deals 
in  or  buys  lives  must  have  regard  particularly  to  the  constitution 
of  the  person,  manner  of  life,  and  age.  If  the  life  is  bad,  the 
company  will  not  insure  at  all:  all  circumstances  must  be  con- 
sidered, and  it  is  enough  to  go  on  probable  opinion.  The  bargain 
supposes  an  inequality  in  their  lives,  that  the  grandmother  was 
most  likely  to  die  first:  she  was  of  good  health,  and  took  care  of 
it ;  Mr.  Spencer  the  contrary,  from  his  course  of  life.  The  insur- 
ance offices  always  go  on  opinion,  and  inquire  into  a  general 
account ;  so  that,  if  a  false  account  is  given  in,  actions  are 
frequent  in  Guildhall  for  the  fraud.  It  is  proved,  that,  notwith- 
standing advice,  he  would  not  alter  his  course,  and  said  he  did 
not  desire  to  live  longer  than  his  constitution  would  let  him.  In 
all  these  chances,  if  a  man  has  gone  through  such  shocks  to  his 
constitution  as  he  did,  they  deduct  two  years'  purchase.  It  was 
the  opinion  at  that  time  that  he  was  a  bad  life  ;  and  it  appears 
negatively  that  it  could  not  be  insured  at  51.  per  cent.  Taking 
it  on  the  event,  she  lived  six  years  after ;  he  survived  her  but 
twenty  months.  Supposing  his  life  was  insured  at  51.  per  cent., 
which  is  the  insurance  in  case  of  a  person  in  the  best  health,  on  a 
computation  of  the  value  of  lives  and  terms  for  years,  the  defend- 
ant is  gainer  about  3000£.,  and  might  have  absolutely  lost  it,  if 
she  had  lived  many  months  longer.  Interest  of  the  interest, 
which  would  then  be  lost,  must  be  made  in  all  computations.  It 
is  so  as  to  the  burdens  to  be  borne  between  tenant  for  life  and 
reversioner,  which  is  rather  too  favourable  to  the  tenant  for  life. 
The  defendant  has  proved,  that  none  would  give  that,  or  so  much 
as  he  did  :  the  plaintiffs  have  proved  nothing  of  that,  which 
„,,,,  would  have  been  *material  to  show  the  value  of  the  con- 
*■  -*  tract.  The  disproportion,  then,  of  the  risk  will  not  make 
it  a  bad  contract ;  nor  does  this  Court  consider  bargains  in  the 
nice  scale  of  exact  equality  ;  nor  adopt  the  rule  of  the  Roman 
law,  by  which,  if  a  bargain  was  one-half  under  value,  it  was  set 
aside. 
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Lastly,  his  subsequent  acts — as  paying  part,  writing  the  letter 
himself  to  confess  judgment,  and  taking  every  step  after  her  death 
to  carry  it  into  execution — would  not,  perhaps,  be  of  much 
weight  if  they  were  not  consistent  with  his  private  opinion :  his 
declarations  in  private  being  that  he  was  honourably  and  fairly 
dealt  by.  The  judgment  was  freely  given,  and  not  complained  of 
afterwards  ;  so  that,  if  it  could  have  been  set  aside  originally,  it 
cannot  now  ;  and,  being  in  his  senses,  he  might  have  released  any 
demand.  A  release  in  terms  of  all  his  right  to  set  it  aside  would 
have  operated  in  point  of  law.  Then  is  it  not  so  in  equity  ?  A 
release,  indeed,  may,  like  any  other  contract,  be  set  aside  in  this 
Court ;  but  that  must  be  on  new  imposition  in  obtaining  the  judg- 
ment. Things  did  not  remain  in  the  same  situation,  for  now  the 
money  became  absolutely  due  ;  nor  was  he  under  the  same  neces- 
sity ;  and  might  have  disputed  it  then.  In  Cole  v.  Gibbons,  3  P. 
Wm8.  290,  the  contract  had  not  a  possibility  of  being  fair ;  yet 
there  was  no  relief,  because  it  was  confirmed  with  open  eyes. 
In  Standard  v.  Metcalf,  (November,  1734),  the  plaintiff  lived  with 
the  defendant,  her  uncle,  and  soon  after  coming  of  age  was  pre- 
vailed on  by  him  to  settle  her  estate  upon  herself  for  life, 
remainder  to  her  issue  in  tail,  remainder  to  her  uncle  and  his 
heirs ;  she  afterwards  became  a  lunatic.  The  transaction  was 
thought  on  the  face  of  it  to  be  hard,  and  an  imposition  by  the 
uncle,  acting  as  guardian,  there  being  no  consideration,  nor  any 
occasion  for  it,  not  being  for  marriage  ;  on  a  bill  to  set  it  aside, 
the  defendant  insisted  it  was  fair,  and  that,  after  the  settlement, 
she  by  will,  to  which  he  was  not  privy,  had  given  the  estate  in 
the  same  way.  Lord  Talbot  thought  it  an  extraordinary  contract, 
and  unfair,  though  no  proof  of  fraud,  and  said,  if  it  depended  on 
the  settlement  *only,  he  should  have  relieved;  but  the  i-#-,.ri 
will  had  confirmed  it,  which  took  off  that  ground  tcrset  it  >-  -I 
aside  ;  on  appeal  it  was  affirmed,  with  this  variation  only,  that 
as  the  bill  was  by  the  committee  it  ought  not  to  bind  the  lunatic 
but  should  be  without  prejudice  to  her,  if  she  should  become  sane 
and  seek  to  set  it  aside.  The  will  did  not  operate  there,  but  only 
showed  a  confirmation.  So,  but  in  a  stronger  degree,  does  the 
subsequent  act  here. 

As  to  the  use,  in  fact,  to  which  this  money  was  applied,  it  is 
not  materia]  to  the  defendant  to  show  that,  having  advanced  it 
bona  fide ;  but  what  materially  distinguishes  this  from  other 
cases  is,  that  it  was  applied  to  the  payment  of  the  borrower's 
tradesmen. 

To  consider  next  the  question  of  law — whether  this  contract,  as 
it  stood  originally  upon  the  bond,  is  void  at  law.  If  so,  it  is 
indeed  putting  it  on  a  clear  foundation.  Mankind  will  have  a 
rule  for  their  property,  and  know  the  construction  of  the  statute  ; 
and  it  will  be  needless  to  argue  as  to  the  consequences  in  this 
Court ;  for  one  cannot,  with  his  eyes  open,  make  an  agreement 
contrary  to  that  statute.  As  a  bargain  for  a  contingency,  there 
is  no  objection  ;  for  all  sorts  of  contingencies  are  the  subjects  of  a 
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legal  contract.  Any  objection,  then,  to  this,  must  be  on  the 
Statute  of  Usury,  which  is  not  frequent  in  a  Court  of  Equity. 
No  contract  is  a  contract  on  usury  within  the  statutes  which  was 
not  so  before  them.  By  the  common,  taken  from  the  canon,  law, 
a  notion  long  prevailed,  that  it  was  not  lawful  to  take  any 
interest  for  the  use  of  money,  which  prevails  in  Roman  Catholic 
countries  to  this  day  ;  and  it  is  astonishing  how  they  should  think 
money  might  not  be  a  commodity  to  be  used  as  well  as  any  other. 
This  notion  kept  that  commerce  out  of  the  world.  In  France, 
they  let  out  money  to  interest  in  another  shape.  Lord  Coke,  in 
3  Inst.,  labours  hard  to  show,  that  taking  any  interest  is  con- 
trary to  nature,  and  endeavours  to  prove  it  also  contrary  to  the 
law  of  Moses  ;  but  the  age  is  grown  wiser,  and  the  law  is  altered. 
Any  sort  of  premium  was  usury  ;  now,  an  illegal  premium  only. 
Premium  is  a  word  more  extensive  than  interest ;  and  usury  is 
P^.rw-i  taking  *a  higher  premium  than  the  law  allows  for  the  use 
L  oii  'J  0f  money.  The  statute  Hen.  8  is  an  act  against  usury, 
fixing  the  rate  of  it ;  which  has  been  followed  by  the  legislature 
until  12  Anne,  and  the  rate  of  interest  varied ;  and  the  sense  of 
all  the  statutes  may  be  taken  together.  Perhaps  it  may  be  a 
doubt,  whether  it  is  for  the  public  good  to  have  any  law  fixing 
the  rate  of  interest,  or  that  it  should  be  like  other  commodities 
at  market.  Locke's  treatise  upon  the  consideration  of  reduction 
will,  at  least,  make  that  doubtful.  But  it  must  be  taken  on  the 
statutes,  which  comprehend  only  contracts  on  usury.  There 
must  be  a  principal  sum  due,  and  a  rate  of  hire  for  the  use ;  if  it 
exceeds  the  proportion  fixed,  the  security  is  void,  and  no  artificial 
contrivance  shall  evade  that  law:  therefore,  on  pleading  the 
Statute  of  Usury,  it  may  be  proved  by  any  collateral  evidence, 
where  it  appears  not  on  the  face  of  the  contract.  Where  there  is 
no  principal  and  rate  of  forbearance,  the  statute  relates  not  to  it. 
At  common  law,  therefore,  when  usury  in  general  was  forbidden, 
a  contract  on  condition  or  peradventure  was  not  within  it. 
Hawkins,  C.  82,  never  disputed  as  to  this  point;  where  the 
principal  may  be  hazarded  really,  it  cannot  be  usury.  Contracts 
on  bottomry  are  not  excepted  out  of  the  statute,  yet  are  clearly 
not  within  it  from  the  nature  of  the  contract,  the  contingency  of 
the  ship's  returning.  So,  the  discounting  notes  or  bills  of  ex- 
change is  not  within  the  statute,  no  principal  being  due  which  is 
foreborne;  so,  the  buying  up  of  securities  at  a  low  rate  on  the 
estate  of  a  third  person,  of  which  more  than  legal  interest  may  be 
made,  is  not  within  the  statute ;  so,  a  wager  at  odds,  which  is, 
Button  v.  Downham  :l  so,  of  casual  bargain,  Bedingfield  v.  Ashley  ;2 
so  Fountayne  v.  Grimes,3  and  Long  v.  Wharton.*  Insurance, 
interest  or  no  interest,  is  barely  a  wager,  and  not  within  it, 
according  to  Doddridge,  J.,  in  Roberts  v.  Trenayne*  and  Sharpley 
v.  Murrel.6    Yet  none"  of  these  cases  but  may  be  turned  into  sucn 

1  Cro.  Eliz.  643.  *  Cro.  Eliz.  741.  >  Cr,>.  Jac.  252. 

<  3  Keb.  304.  6  Cro.  Jac.  507.  6  O.o.  Jac.  208. 
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a  shift  as  may  be  brought  within  the  statute,  if  that  is  the  truth, 
of  the  agreement ;  as  in  bottomry,  if  it  be  a  mere  evasion  and  no 
risk.  Where  the  principal  is  secured,  no  contrivance  *can  „,,„, 
exceed  the  rate  of  interest,  which,  being  forbid  absolutely,  L  '  -* 
13  forbid  on  contingency.  The  cases  cited  for  plaintiffs  prove 
only,  that,  where  it  is  but  a  nominal  risk,  it  is  a  mere  shift  and 
evasion ;  as  in  Clayton's  ^-c.,1  where  the  demurrer  admitted  the 
corrupt  agreement,  and  there  was  no  objection  to  the  pleading. 
A  stress  is  endeavoured  to  be  laid  on  words  in  determining  a 
question  of  property,  from  the  word  "  loan,"  &c,  made  use  of  in 
this  case.  If  it  is  a  loan  within  the  Statute  of  Usury,  it  is 
material ;  but  a  contract  on  usury  is  not  a  loan  in  its  nature,  a 
loan  being  that  which  is  gratuitous.  It  is  true,  there  is  a  differ- 
ence between  a  loan  not  consumed  by  using,  and  a  loan  which  is 
consumed.  The  first,  as  of  a  horse,  is  called  "  commodatum  ; " 
for  lending  is  not  understood  to  be  letting  it,  if  not  consumed : 
the  other  is  to  be  repaid  in  weight  and  measure,  and  is  called 
"  mutuum  ; "  but  in  its  original  was  gratuitous.  But  the  Court 
always  goes  to  the  substance.  What  is  a  loan  in  its  nature  can- 
not be  made  a  purchase  by  calling  it  so,  nor  e  contra.  This 
never  was  proposed  in  the  nature  of  usury,  the  original  commu- 
'  nication  being  for  this  contingent  bargain :  no  principal  was  due, 
nor  rate  for  forbearance ;  which  they  cannot  be  from  the  nature 
of  the  contract.  In  bottomry  it  is  called  a  loan,  but  not  there- 
fore usurious ;  and  there  is  no  difference  between  this  and 
bottomry,  which  is  admitted  to  be  a  hazardous  contract,  and 
good ;  not  because  it  is  for  the  benefit  of  trade,  but  that  a 
material  risk  is  run,  and  to  be  paid  for.  So  that  it  turDS  on  this, 
whether  it  is  a  fictitious,  colourable  contingency  to  evade  the 
statute  ;  for  if  it  is  so  it  is  void,  otherwise  not.  If  no  bargain  can 
be  made  of  a  contingency  on  a  life  but  what  is  within  tue  Statute 
of  Usury,  it  will  be  a  proposition  understood  by  every  one.  Sup- 
pose an  action  brought,  and  a  plea  put  in ;  this  could  not  be  con- 
sidered as  a  nominal  contingency,  and  to  evade  the  statute. 

Next,  whether  this  Court  can  set  aside  this  legal  contract  upon 
arguments  of  conscience  arising  out  of  the  case,  and  that  in  the 


o 


utmost  latitude.     The  proper  jurisdiction  *of  equity  is, 


[*559] 


indeed,  to  take  every  one's  act  according  to  conscience, 
and  not  suffer  undue  advantage  to  be  taken  of  the  strict  forms  of 
positive  rules.  As  this  is  only  a  ground  of  equity,  it  may  indeed 
be  made  out  by  any  sort  of  evidence  upon  all  the  circumstances  ; 
and  on  all  together  the  Court  cannot  say  the  defendant  is  guilty 
of  misbehaviour  (which  is  not  charged  or  suggested),  or  say  this 
ought  not  to  stand.  Here  is  no  fraud  or  overreaching — no  evi- 
dence from  whence  imposition  is  to  be  presumed ;  and  the  amount 
of  the  cases  cited  for  the  plaintiffs  is,  that  the  Court  will  relieve 
against  fraud  in  this  as  in  other  cases. 

But  supposing  these  points  against  the  plaintiffs,  another  and 

'  5  Co.  1 
vol.  i. — 50 


786  SALES    OP    EXPECTANCIES. — CONSTRUCTIVE    FRAUD. 

a  -very  general  question  has  been  made  of  the  first  impression — 
viz.  supposing  the  transaction  good  in  law  and  conscience,  yet 
this  Court  should,  for  the  sake  of  making  a  rule,  set  it  aside  on 
principles  of  policy  or  political  reasoning  ;  for,  on  fraud,  there  can 
be  no  case  in  which  this  Court  will  not  relieve.  No  political 
principle  can  be  stated  on  which  it  should  be  set  aside ;  there- 
fore, such  a  ground  of  determination  is  impossible  in  this  Court. 
There  may  be  a  difficulty  to  tell  what  sort  of  rule.  It  is  admitted 
that  no  certain  one  can  be  drawn,  because  it  would  be  dangerous 
when  applied  to  particular  cases  ;  and  it  is,  therefore,  said,  acts  of 
Parliament  cannot  be  made  to  meet  cases  of  this  kind.  This 
Court  does  not  exercise  or  assume  a  legislative  power,  but  dis- 
claims it,  and  never  will  make  a  law  to  set  aside  contracts  on 
public  principles  out  of  that  cause,  if  good  in  law  and  conscience, 
let  the  convenience  or  inconvenience  be  what  it  wilL  The  con- 
tracts in  Exchange  alley  were  all  contingencies ;  yet  it  was  neces- 
sary to  have  an  act  to  set  them  aside,  although  easily  proved 
inconvenient  to  the  public.  So,  of  fair  and  equal  wagers,  an  act 
of  Parliament,  7  Anne,  was  forced  to  interpose.  So  of  gaming — 
money  won  at  fair  hazard,  without  cheating;  this  Court  never 
set  it  aside  before  the  legislature  interposed :  so  that  political 
arguments  are  never  taken  into  consideration.  The  contract  of 
r^fim  sa^ors5  selling  their  shares  before  they  knew  *what  they 
L  J  were,  could  not  be  set  aside  here.1  It  is  true,  there  can- 
not be  a  more  wretched  condition  than  to  have  the  rule  of  prop- 
erty uncertain,  misera  servitus  ubi  jus  vagum.  Lord  Digby  says, 
"  Set  the  mark  on  the  door  of  the  house,  and  let  me  know  that  it 
is  wrong,  or  it  is  doing  it  ex  post  facto."  "Where  the  Court  has 
gone  upon  public  convenience,  it  has  been  in  cases  defined  and 
ascertained,  which  it  is  admitted,  this  cannot  be.  It  is  a  mis- 
fortune that  accounts  of  Courts  of  equity  are  conveyed  to  the 
public  in  loose  notes  by  persons  not  concerned  in  the  cause,  and 
mistaken,  and  that  general  rules  are  drawn  from  particular 
premises.  The  Court,  in  all  the  cases  alluded  to,  has  inferred  a 
presumption  ;  but  in  all,  the  presumption  may  be  taken  off;  it  de- 
pends on  the  evidence.  If  a  trustee  buys  the  estate  himself,  the 
evidence  from  his  situation  is  sufficient ;  he  has  misbehaved,  for 
he  cannot  be  a  check  on  himself,  and  does  not  act  fairly ;  but  the 
presumption  may  be  taken  off,  as  if  he  agrees  openly  and  fairly 
with  cestui  que  trust,  or  with  the  knowledge  of  this  Court.2  So, 
in  bonds  to  lewd  women,  getting  security  for  nothing :  she  has 
grossly  misbehaved,  and  the  common  presumption  is,  that  she  has 
taken  an  advantage  ;  but  that  may  be  taken  oft'.  So,  in  marriage- 
brocage  bonds :  the  defendant  there  has  lain  such  a  bias  upon 
himself,  that  he  cannot  properly  advise ;  has  a  power  and  distress 
over  the  party  ;  this  is  evidence,  unless  taken  off.     So,  in  a  private 

•  But  see  Rochford,  1  Wils.  229  ;  Taylour  v.  Rochford,  2  Yes.  281 ;  How  v. 
Weldon,  2  Ves.  516. 
2  See  Fox  v.  Mackreth,  and  note,  ante  p.  115. 
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bargain,  to  give  back  part  of  the  marriage  portion,  contrary  to 
the  public  treaty,  it  is  fraudulent,  and  a  presumption  arises  of 
undue  advantage,  because  the  father  may  say  he  will  not  other- 
wise agree ;  but  that  may  be  taken  off.  Bargains  for  money, 
under  which  offices  are  procured  from  one  who  had  the  giving  or 
recommending,  have  nothing  to  do  with  this  ;  but  there  the  pre- 
sumption, from  the  misbehaviour,  as  the  man  cannot  get  the 
office  without  it,  may  be  taken  off,  as  where  sold  with  the  King's 
leave,  as  commissions  in  the  army,  or  a  sum  of  money  may  be 
paid  out  of  the  trust  of  an  office,  as  in  Mr.  Bellamy's  case. 
Another  instance  is,  the  setting  aside  securities  to  attoruies  pend- 
ing the  business,  which  *was  Walmesley  v.  Booth1  (2d  May,  [--^fiii 
1741),  where  Japhet  Crook,  being  prosecuted  for  forgery,  *■  ^ 
employed  the  defendant  to  be  his  attorney,  who  was  to  get  bail, 
money,  and  probably  even  evidence  for  him,  and  just  then  pro- 
cured him  to  enter  into  a  bond  for  1000Z.,  for  which  there  was  no 
consideration  but  for  services  done.  This  a  Court  of  justice  would 
never  suffer,  but  has  relieved  on  principles  of  a  general  nature, 
that  an  attorney  should  not  take  advantage  of  his  client's  distress 
to  get  from  him  what  he  ought  not.  This  Court  and  a  Court  of 
law  will,  without  showing  errors,  tax  an  attorney's  bill,  though 
settled  by  the  party  himself,  unless  a  great  acquiescence,  or  some 
such  matter;  it  was  'an  unreasonable  bargain,  and  the  presump- 
tion was  from  his  not  being  at  liberty ;  but  it  has  never  been 
determined  as  a  rule,  that  a  bona  fide  attorney  may  not  receive 
a  gratuity  over  and  above,  pending  the  mater.  Another  rule 
insisted  on  is  this,  that  mutual  bonds  to  marry  shall  be  set  aside 
by  the  Court,  tnough  ever  so  fair  ;  yet  in  Atkins  v.  Farr 2  (Febru- 
ary, 1738),  your  Lordship  decreed  relief  on  such  a  bond.  That 
rule  was  taken  from  Woodhouse  v.  Shepley?  but  your  Lordship 
there  said,  you  gave  no  opinion  what  would  be  the  case  if  the 
bond  was  entered  into  by  two  persons  sui  juris,  without  fathers, 
or  emancipated,  having  fathers.  The  ground  there  was,  not  that 
the  woman  did  not  know  of  the  bond,  which  she  certainly  did  ; 
she  lived  in  her  father's  house,  had  nothing  but  from  him  ;  they 
met  at  night  out  of  the  house,  and  executed  this  bond :  it  was 
held  a  fraud  and  imposition  on  the  father,  who  was  made  to 
believe  the  match  was  off:  it  was  seducing  her  from  his  house, 
and  encouraging  her  in  disobedience :  therefore,  though  she  knew 
what  she  did,  the  Court  relieved.     " 

Lastly,  as  to  the  case  of  post  obits,  it  is  said,  where  sons, 
whether  in  remainder  or  otherwise,  or  filius  familias,  not  having 
a  fortune  or  emancipation  of  their  own,  are  encouraged  in  riot 
and  expense,  the  Court  relieves,  without  evidence,  from  the  par- 
ticular purpose,  because  no  son,  in  the  life  of  his  father,  shall 
make  such  a  bargain :  but  that  is  not  the  ground  of  relief,  for 
that  may  be  denied,  *like  all  other  presumptions ;  from  r*rfi9-| 
the  reason  of  the  thing,  it  is  the  misbehaviour  to  persons    L         -I 

'  2  Atk.  27,  Barnard  C.  Rep.  478.  2  1  Atk.  287.  »  2  Atk.  535. 
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under  this  description  to  share  in  riot  and  encourage  disobedi- 
ence ;  which  appears  from  Domat,  under  the  general  title  "  Loan  ; " 
and  in  another  place  he  says,  that,  on  a  bargain  with  Alius  familias, 
under  such  circumstances  there  may  he  relief,  under  such  not ; 
not  saying  but  that  &■  son  might,  for  a  portion,  even  when  filius 
familias,  do  it.  As  to  which  an  observation  arises  on  the  case 
determined  by  Lord  Nottingham,  who  relieved  against  many  of 
these  contracts  on  particular  evidence.  Lord  North  thought  he 
went  too  far ;  Lord  Jefferies,  that  he  did  not  go  far  enough, 
which  is  not  to  be  wondered  at ;  for,  judging  upon  circumstan- 
tial evidence,  they  might  draw  different  conclusions.  Lord  Not- 
tingham's reasons,  in  manuscript,  shew  he. did  not  think  he  was 
going  on  the  general  rule,  that  a  son  could  not  sell  a  contingency. 
The  case  is  entitled  JBerny  v.  Pitt,  2  Ch.  Eep.  396.  Berny  was 
drawn  into  several  securities  for  money,  to  be  paid  after  his  father's 
death,  who  then  was  infirm,  and  kept  alive  by  art ;  by  some  he 
was  to  pay  five  for  one,  and  thus  was  involved  in  debts  to  50,000?., 
or  60,0O02.,  in  all  which  he  appeared  to  be  circumvented  and 
beset ;  most  of  the  money  pretended  to  be  borrowed,  being  raised 
by  delivery  of  wares,  at  an  excessive  price,  as  wine,  hemp,  &c, 
which  could  not  be  sold  for  a  quarter  of  the  price  ;  but  the  plain- 
tiff, from  his  necessity  (his  creditors  being  underhand  procured 
to  fall  upon  him),  was  willing  to  get  money  on  terms  against 
which  he  sought  relief.  Lord  Nottingham  tirst  made  him  pay 
the  principal  borrowed,  before  he  would  give  an  injunction,  but 
relieved  him  as  to  the  rest  at  the  hearing,  because,  he  said,  this 
infamous  dealing  ought  to  be  suppressed.  That  the  Star  Chamber 
used  to  punish,  and  this  Court  ought  to  do  it ;  and  that  no  family 
could  be  safe  if  this  was  suffered.  But  Pitt  prevailed,  and  the 
bill  against  him  was  dismissed,  though  he  gained  about  three 
for  one  ;  for  it  was  in  the  time  of  his  father's  health,  three  years 
before  his  death,  without  any  circumvention  or  practice,  upon  an 
r*-ccq-i  express  agreement  to  lose  the  principal  it  *the  son  died  in 
L  -I  his  father's  life  ;  which  shews  the  ground  of  the  determi- 
nation—relieving against  those  defendants  guilty  of  misbehaviour, 
yet  thinking  that  a  proper  bargain  might  be  made  by  the  heir. 
Lord  Jefferies,  on  the  evidence  of  that  case,  when  before  him, 
laid  a  different  stress,  and  relieved  against  Pitt  also.  From  that 
time  there  is  no  case,  until  Twistleton  v.  Griffith,1  which  turned 
on  the  particular  fraud  and  circumvention.  Gurwyn  v.  Milner,2 
as  cited,  is  a  determination  against  Lord  King's  opinion,  that  he 
thought  himself  tied  down  by  precedents  ;  but,  if  it  had  been 
entire,  he  might  have  been  of  a  different  opinion  ;  and,  in  the 
note  in  3  P.  "Wms.,  it  is  misstated  "  and  "  instead  of  '*  or."  It  is 
going  a  great  way  to  say,  there  can  be  no  case  where  a  son  could 
sell  a  reversion,  where  the  presumption  is  taken  oft.  Presump- 
tion is  evidence  but  until  the  contrary  proved.  This  is  not  the 
case  of  a  son  ;  but  of  one,  master  of  his  own  property.     Cujus 

»  P.  Wms.  310.  *  8  P.  Wms.  293,  n. 
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dare,  ejus  disponere.  The  principle  is  too  large,  that  this  is  to 
be  set  aside  because  of  a  want  of  money  on  one  side,  that  holding 
in  every  bargain.  Then,  as  to  the  prospect  of  gain  on  the  other, 
it  is  a  laudable  motive,  provided  they  act  honestly.  He  was  under 
no  more  necessity  than  any  man  may  be  presumed  to  be  who  sells 
his  estate,  and  cannot  therefore  come  into  equity  to  set  it  aside, 
because  he  wanted  money  to  pay  debts,  and  would  not  otherwise 
have  sold  it.  The  ground  of  common  recoveries  is  to  enable  people 
to  discharge  debts  by  sale  of  estates.  If  it  is  to  be  set  aside  as 
being  an  expectation  from  a  grandmother,  the  Court  must  go  into 
very  minute  circumstances.  As  to  the  Court's  relieving  upon 
general  principles  against  annuities  for  the  life  of  the  seller,  the 
Court  never  laid  it  down  that  such  annuities  simply  were  bad. 
Lawley  v.  Hooper?  was  on  particular  grounds  ;  the  plaintiff  was 
in  gaol  at  the  time,  and  fraud  infecting  the  whole  ;  but  the  Court 
did  not  say,  no  annuity  shall  be  allowed  that  a  man  sells  for  his 
own  life;  if  so,  there  is  an  end  of  all  insurances  on  lives.  The 
reasoning  in  Batty  v.  L'oyrt,l  Vera.  141,  was  never  contradicted. 
There  would  be  great  difficulty  was  one  not  allowed  to  sell 
*such  things,  and  turn  into  money,  but  must  starve  ob  r#-fi4_-i 
hseredis  causam.  Contracts  for  contingencies  have  been  L  -I 
admitted  ;  Beckley  v.  Newland,  2  P.  Wins.  182  ;  and  in  Hobson  v. 
Trevor,  2  P.  Wms.  191,  a  contract  for  sale  of  an  expectancy  was 
even  carried  into  execution.  In  Whitfield  v.  JFausset,  1  Ves.  387, 
1750,  a  mere  possibility  was  sold  by  the  heir,  nothing  vesting  in 
the  life  of  the  father  and  mother  ;  and  yet  your  Lordship  decreed 
a  further  assurance  by  tbe  heir ;  which,  if  an  illegal  contract, 
would  not  have  been  done.  So,  where  an  officer,  going  abroad, 
assigned  his  future  pay,2  a  bill  was  brought  to  stop  the  money  in 
his  agent's  hands  ;  it  was  argued,  such  assignments  were  not  to 
be  endured,  because  uncertain  and  against  the  public  service,  and 
should  be  discouraged,  as  spending  one's  estate  before  he  has  it; 
yet  the  Court  thought  every  one  might,  dispose  of  his  property, 
and  decreed  it  because  not  unconscionable,  though  that  was  a 
contingency  and  possibility  ;  equity  going  further  than  the  law, 
which  allows  as  contracts,  but  equity  as  conveyances.  But  what 
is  this  public  good  which  is  not  to  be  defined  ?  Is  the  end  pro- 
posed by  this,  that  none  shall  spend  above  his  annual  income  ? 
That  is  not  to  be  secured  in  human  nature,  or  prevented.  Though 
the  Romans  had  that  law,  they  were  allowed  to  spend  their  estates. 
Is  property  to  be  locked  up  to  another  generation  ? — for  that  effect 
it  will  have,  which  is  contrary  to  the  principles  of  the  constitution 
of  the  legal  part  of  the  government ;  the  later  books,  perhaps  for 
200  years,  giving  a  reason  why  the  Statute  de  Donis  is  not  to  be 
kept  and  preserved,  that  mankind  may  apply  their  property  to 
pay  their  debts;  and  judges  have  said,  there  is  great  inconveni- 

1  3  Atk.  278. 

2  See,  however,  Stone  v.  Lidderdale,  2  Anst.  533  ;  M'Carthy  v.  Goold,  1  Ball 
&  B.  389  ;  Davis  v.  Duke  of  Marlborough,  1  Swaust.  74 ;  Osborn  v.  Williams, 
18  Ves.  379. 
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ence  in  people  not  being  able  to  sell  their  own  estates.  Is  the  end 
proposed,  that  a  man  may  raise  money  on  easier  terms  if  this  is 
set  aside  ?  The  consequence  would  be  directly  contrary.  If  one 
wants  money,  and  a  difficulty  is  laid  upon  contracting  with  fair 
honest  men,  he  will  go  into  the  hands  of  knaves,  who  will  make 
him  pay  for  running  the  risk  of  the  law,  and  insist  on  more,  when 
it  is  understood  that  he  could  not  make  a  contingent  bargain. 
rx-nr-,  *This  was  not  lent  to  feed  riot,  but  to  get  rid  of  a  pres- 
L  -1  sure*  which  is  a  reasonable  cause,  and,  therefore,  no  ground 
to  set  it  aside  on  political  motives.  As  the  law  cannot  find  out 
a  general  rule  to  proceed  on,  much  less  will  this  Court ;  and,  in 
every  case  where  equity  cannot  relieve,  it  is  not  fit  to  be  relieved. 

February  4th,  1750-1,  the  Court  delivered  their  opinion.  Ab- 
sente,  Willes,  C.  J. 

Burnett,  J. — Upon  the  state  of  this  case  three  points  are  made. 

First,  that  the  original  contract  is  usurious,  contrary  to  the 
statutes,  as  being  a  greater  premium  than  tbe  law  allowed  ;  and, 
if  so,  the  new  security  will  fall  to  the  ground,  as  well  as  the  con- 
tract itself. 

Next,  that,  if  not  usurious,  it  is  so  unreasonable  an  advantage 
taken  of  necessity  and  future  expectancy,  as  the  Court  is  war- 
ranted to  relieve  against  as  an  unconscionable  bargain. 

Thirdly,  that  if  the  Court  is  warranted  to  relieve  against  this, 
the  new  security  will  be  considered  as  a  continuance  of  the  same 
oppression,  and  stand  in  the  same  light,  though  entered  into  after 
the  event. 

The  other  side  insist  that  the  original  contract  is  a  mere  con- 
tingent bargain,  and  consequently  not  within  either  the  intent  or 
words  of  any  statute.  There  are  no  circumstances  of  a  destitute 
heir  or  person  seduced  from  parental  government ;  no  practice, 
fraud,  or  surprise;  and  that  the  bargain  is  equal,  taking  into 
consideration  the  risk  run  of  the  principal :  and,  therefore,  the 
Court  is  not  warrauted  to  relieve,  even  on  the  footing  of  the 
original  bargain.  But  supposing  the  Court  would  relieve  on 
that,  yet  there  is  no  precedent  (but  to  the  contrary)  of  relief  when 
the  party  has  taken  on  himself  to  be  a  judge  of  the  equity  of  the 
contract,  and  confirms  it  with  his  eyes  open. 

The  case  is  new,  and  I  shall  endeavour  to  throw  my  thoughts 
into  one  connected  light,  and  occasionally  take  in  all  the  cases 
cited. 

r^fifil  *^8  ^°  ^e  firs^  P0"1**  whether  the  loan  of  5000^.,  to  be 
'■■'"'  J  paid  10,000^.  on  the  death  of  the  duchess,  if  he  survived 
her,  but  nothing  if  he  died  before  her,  is  usurious,  or  a  mere 
casual,  contingent  bargain.  I  hope  I  may  be  excused  in  calling 
it  a  loan ;  because,  although,  in  a  ease  where  the  capital  is  not  in 
all  events  to  be  paid,  the  word  may  be  improper  in  courts  of  law, 
this  Court  at  least  has  adopted  the  use  of  that  word  in  respect  of 
a  mere  contingent  bargain — that  of  bottomry.  If  this  contract 
be  usurious,  it  must  be  either  because  it  is  contrary  to  express 
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words  of  the  statute,  or  an  evasion  out  of  it.  It  would  be  mis- 
spending the  time  of  the  Court  to  enter  into  the  old  notion  about 
usury,  and  the  condemnation  of  it  by  canonists,  civilians,  and 
some  common  lawyers,  because  all  those  expressions  depend  on  a 
principle  which  is  out  of  the  present  case.  The  common  lawyers 
differ,  there  being  great  opinions  either  way.  Lord  Coke  seems 
to  call  all  usury  unlawful:  2  Inst.  89 ;  3  Inst.  151 ; — but  in  Hard. 
420,  Lord  Hale,  says,  the  Jewish  usury  only  is  prohibited  by  the 
common  law,  and  the  true  spirit  of  usury  lies  in  taking  an  unjust 
and  unreasonable  advantage  of  their  fellow-creatures.  But  it 
must  be  agreed,  that  nothing  is  legally  usurious  that  is  not  pro- 
hibited by  stat.  37  Hen.  8,  c.  9,  which  leading  statute  is  followed 
by  the  rest ;  the  12  Anne,  c.  16,  varying  from  it  only  in  reducing 
the  legal  interest :  the  cases  determined  on  the  first  statute  have 
been,  therefore,  always  looked  on  as  authorities  on  any  of  the 
subsequent.  Therefore,  to  make  a  contract  usurious  within  the 
express  words  of  the  statute,  the  reward  must  be  taken  for  for- 
bearance, or  giving  a  day  of  payment;  and  whatever  shift  is 
used  it  will  be  usury,  but  not  within  the  statute  where  it  is  other- 
wise. If,  in  truth,  it  was  a  sum  advanced  by  way  of  loan,  and 
the  reward,  in  truth,  given  for  forbearance,  no  shift  will  prevail. 
I  shall  better  explain  myself  by  the  instances  I  shall  put.  Sup- 
posing there  is  a  purchase  of  an  annuity  at  ever  such  an  under 
price,  if  the  bargain  really  was  for  an  annuity,  it  cannot  be 
usury  ;  but  if  the  communication  was  about  borrowing  and  lend- 
ing, it  may  be  usury  within  *the  statute:  and  how?  If,  r#~ftir-i 
by  reason  of  all  the  circumstances  and  of  the  communi-  L  J 
cation,  the  exility  of  the  sum  given,  the  original  contract  being  a 
borrowing  and  lending,  the  Court  thinks  the  annuity  was  a  mere 
device  to  pay  the  principal  with  usurious  interest  to  evade  the 
statute,  this  will  be  within  the  statute,  though  on  the  face  of  the 
bargain  it  appears  ever  so  fair  a  sale  of  an  annuity  ;  the  contri- 
vance of  the  annuity,  as  the  usurious  reward  of  the  loan  of 
money,  shall  not  evade  the  statute  made  for  the  benefit  of  man- 
kind. This  I  take  to  be  the  sum  and  substance  to  be  collected 
out  of  the  several  cases :  Cro.  Eliz.  27 :  4  Leo.  208 ;  Noy,  151 ;  1 
Brow.  180;  and  2  Lev.  7.  So,  a  bargain  .on  a  mere  contingency, 
where  the  reward  is  given  for  the  risk,  not  for  forbearance,  will 
not  be  within  the  statute ;  but  otherwise  if  the  intent  was  to 
have  a  shift,  which  was  Cro.  Eliz.  642,  3.  If,  therefore,  a  man 
gives  or  lends  money,  not  to  be  paid  if  the  event  should  be  one 
way,  but  double  if  the  other,  and  it  is  uncertain  which  way  it 
will  happen,  it  is  not  within  the  statute,  for  the  reward  is  given 
for  the  risk,  not  forbearance ;  but  if,  under  colour  of  such  an 
hazardous  bargain,  the  real  treaty  is  for  a  loan,  with  an  usurious 
reward  for  that  loan,  and  to  evade  the  statute,  the  contingency 
inserted  is  of  little  moment,  being  no  ingredient  between  the  par- 
ties, the  Court,  or  a  jury,  on  the  whole,  may  pronounce  such  a 
contract  usurious,  notwithstanding  the  colour  of  contingency,  if 
they  are  satisfied  the  reward  is  given  for  forbearance,  not  for  the 
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risk — as  in  the  adding  a  single  life,  which  is  a  healthy  life,  if  that 
life  should  survive  half  a  year:  so  they  might  as  well  add  a  con- 
tingency, if  any  one  of  six  persons  was  alive  at  the  end  of  six 
months ;  and  one  of  the  cases  is,  if  any  one  of  three  persons  is 
alive  at  that  time.  The  intent  of  the  bargain  is  the  material 
thing:  if  that  was  borrowing  the  money,  it  is  within  the  statute, 
whatever  colourable  contingency  inserted ;  and  this  is  the  sense 
of  all  the  resolutions  in  the  several  cases  :  5  Co.  69,  70  ;  2  And. 
15  ;  Mo.  397  ;  and  Mason  v.  Abdy}  JBut  where  the  principal  was 
r**ifiRl  fairly  and  truly  put  in  hazard,  and  such  as  none  *would 
L  J  run  for  the  interest  the  law  allows,  there  is  no  case  where 
it  has  been  held  within  the  statute.  The  slightness  or  reality  of 
the  risk  seems  to  be  the  only  rule  directing  the  judgment  of  the 
Court:  Cro.  Eliz.  741,  Bedingfield  v .  Ashley;  and  in  3  Keb.  304, 
Long  v.  Wharton,  which,  though  inaccurately  reported,  seems 
to  me  good  law.  I  cannot  see  two  contracts  bearing  a  greater 
similitude  than  this  and  bottomry.  A  life  may  be  insured ;  so 
may  a  ship,  which  may  sink  the  day  after,  so  may  the  party  die ; 
one  is  as  much  an  adventure  as  the-  other.  It  was  endeavoured 
to  distinguish  bottomry  from  every  contract  upon  this,  that 
though  above  what  the  laws  allows  upon  a  loan,  yet  bottomry 
contracts  were  established  in  favour  of  trade,  there  being  a  risk 
of  the  principal,  and  they  being  necessary  for  trade  and  com- 
merce. But,  whatever  favour  the  Court  may  show  to  such  con- 
tracts, they  will  never  establish  them  upon  the  destruction  of  a 
statute;  and  the  principle  of  the  Court  thereon  was,  that  the 
bottomry  bond  was  not  within  the  statute ;  nor  could  it  be,  for 
it  is  plain  that  a  real  risk  was  run,  that  the  principal  may  never 
be  payable ;  therefore,  it  cannot  be  given  for  forbearance,  but 
grounded  merely  on  the  contingency,  the  risk.  But  as  a  coloura- 
ble contingency,  in  case  of  a  life  annexed  to  the  payment,  may 
make  that  bond  usurious,  so  will  a  colourable  contingency  an- 
nexed to  a  bottomry  contract:  as  in  a  bond,  if  one  out  of  twenty 
ships,  bound  from  Newcastle  to  London,  arrived  safe,  that  would 
be  a  contingency  thrown  in  to  evade  the  statute,  which  would  be 
too  hard  for  such  a  bond  ;  so,  if  such  a  contract  is  made,  if  the 
packet  should  return  to  Dover  from  Calais,  at  a  season  of  the 
year  in  which  there  is  no  danger :  and  this  I  may  say  with  the 
more  security,  as  Joy  v.  Kent,  Hard.  418,  is  an  express  proof 
of  it,  where  a  bottomry  bond  was  sent  to  be  tried,  whether  it 
was  an  evasion  of  the  statute,  which  would  not  have  been  so  if 
it  could  not  have  been  an  evasion.  Indeed,  Lord  Hale  throws 
out  expressions  very  favourable  to  trade,  but  so  inaccurate  in 
that  book  that  I  do  not  think  they  could  be  such  as  came  out  of 
WfiQI  t'ie  mouf''1  °f  so  gl'eat  a  man.  His  *dictums,  then,  are  of 
L  ^  no  authority.  One  of  the  first  cases  of  bottomry  which 
came  in  question  was  Sharpley  v.  Hurrel,  Cro.  Jac.  208.  What  the 
Court  goes  on  there  is  the  real  risk  of  receiving  less,  which  is 

1  Carth.  67. 
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cited  again  in  Roberts  v.  Trenayne,  2  Roll.  47,  and  Cro.  Jac.  508, 
which  differed  from  the  other.  In  Soome  v.  Glen,  as  in  1  Sid. 
27,  the  resolution  is  founded  on  the  real  hazard  of  the  principal, 
which  cannot  be  within  the  statute.  On  the  whole,  therefore,  I 
am  of  opinion,  that  this  is  not  a  contract  founded  in  its  origin 
upon  usury,  but  a  contingent  bargain,  and  consequently,  within 
the  express  words  or  intent  of  none  of  the  statutes  of  usury. 

The  next  point  is,  supposing  it  not  a  contract  within  the  stat- 
ute, whether  it  is  not  such  an  unconscionable  bargain,  obtained 
of  an  expectant  upon  his  expectancy,  as  the  Court  is  warranted 
on  precedents  to  relieve,  on  paying  the  sum  advanced,  with  in- 
terest from  the  time  of  advancing.  If  it  was  necessary  to  give 
an  opinion  upon  this,  I  own  I  should  have  great  difficulty.  On 
one  hand  I  should  apprehend  it  would  be  too  large  to  say,  in  no 
case  an  heir  or  expectant  could  borrow  money  on  his  expectancy  ; 
and  yet  to  let  him  borrow  without  any  advantage  to  the  lender 
seems  to  put  him  under  difficulties ;  fathers  being  frequently 
close  handed,  though  liberal  enough  at  their  death  :  so  that  an 
heir,  if  hindered  from  supporting  himself  by  these  means,  might 
starve  in  the  desert,  within  view  of  the  land  of  Canaan.  On  the 
other  hand,  I  should  dread  the  consequence  of  giving  the  sanc- 
tion of  this  Court  to  future  bargains.  Lord  Cowper  states  the 
inconveniences  of  a  sanction  which  had  been  given.  I  am  sure, 
it  is  a  point  of  that  consequence  to  the  welfare  of  mankind,  that 
without  necessity  no  Court  will  give  an  opinion  of  which  an  ill 
use  may  be  made.  For  the  plaintiff  it  is  insisted,  that  there 
have  been  many  contracts  not  illegal  or  iniquitous  in  some  cir- 
cumstances, but,  from  the  universal  ill  tendency  on  the  prejudice 
to  the  public,  have  been  always  set  aside  in  this  Court :  instances 
of  which  were  in  marriage  brocage  bonds,  and  other  contracts  of 
like  nature;  and  that  the  ill  tendency  of  heirs  *contract-  r*-i7f\-i 
ing  with  strangers  to  furnish  their  wants  is  to  make  them  L  J 
quit  a  regular  family  life  and  dependency,  to  withdraw  from  ad- 
vice and  counsel  of  friends,  and  to  have  youth  supplied  with  the 
means  of  gratifying  their  passions,  and  the  bringing  people  to- 
gether on  the  worst  principles  on  which  men  may  contract — 
avarice  on  one  side,  and  a  craving  appetite  on  the  other.  The 
greediness  of  gain  is  the  only  principle  on  which  a  stranger  can 
be  induced  to  furnish  a  stranger ;  and  the  occasion  of  applying 
to  a  stranger  is,  because  the  wants  are  such  as  he  would  not  re- 
veal to  his  family ;  which  tends  to  a  delusion  in  what  is  of  gene- 
ral concern,  the  provision  for  posterity.  A  man  may  be  giving 
his  estate  to  a  money-lender  instead  of  the  person  intended  ;  and 
every  one  disguising  the  truth  from  a  man  who  has  a  right  to 
the  truth  is  wrong,  and  ought  not  to  be  encouraged  ;  and  by  this 
delusion  he  gives  his  estate  to  strangers,  when  he  thinks  he  is 
giving  to  his  heir  or  relation,  and  when,  if  he  had  known  the 
truth,  he  would  have  provided  for  that  heir  or  relation,  so  as  to 
prevent  his  beggaring  himself.  This  has  been  a  growing  prac- 
tice to  supply  young  heirs,  and  the  Court  has  extended  its  remedy. 
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At  first  the  cases  are,  where  there  is  express  proof  of  gross  prac- 
tice or  actual  imposition  ;  from  thence  it  went  to  cases  where,  on 
the  face  of  the  contract,  it  was  so  gross  and  unreasonable  a  con- 
tract between  the  parties,  that  the  Court,  on  presuming  a  man 
would  not  enter  into  it  but  by  imposition,  has  relieved ;  of  which 
one  case  among  many  is  Nott  v.  Hill,  1  Vern.  167.  As  the  mis- 
chief increased,  the  Court  has  extended  its  remedy.  Where  the 
bargain  is  so  lucrative,  and  the  person  under  necessity,  so  that 
the  judgment  of  the  Court  has  been,  that  necessity  alone  could 
iuduce  to  make  that  contract,  there  has  been  relief:  the  first  case 
of  which  kind  is  Berny  v.  Pitt,  2  Ch.  Rep.  396;  2  Vern.  14,  a 
very  remarkable  case,  and  a  stronger  there  could  not  be.  It  is 
also  stated  by  Lord  Cowper,  in  Twistleton  v.  Griffith,  1  P.  Wms. 
310,  where  were  marks  enough  of  imposition  to  warrant  relieving 
on  that  foot ;  but  he  chose  to  establish  it  on  the  general  principle 
P^.-..-.  and  Lord  Jefferies'  decree,  *not  on  the  particular  circum- 
L  '  stances  of  the  case  ;  and  he  seems  to  rejoice  in  the  conse- 
quence, that  this  would  put  a  difficulty  on  an  heir  to  borrow  on 
his  expectancy.  The  last  case  is  Gurwyn  v.  Milner,  3  P.  Wms. 
293,  n.,  where  Lord  King  decreed  relief;  but  said,  if  it  was  new, 
he  would  not  have  gone  so  far,  where  such  a  contract  was  fair, 
and  done  with  open  eyes;  saying,  he  thought  himself  bound  by 
precedents,  and  that  he  saw  no  difference  between  an  estate  set- 
tled on  an  heir  at  his  father's  death,  and  an  expectancy  of  per- 
sonal estate  at  the  death  of  a  relation  :  it  is  the  same  kind  of 
expectancy  that  tempts  to  these  kind  of  bargains,  and  the  influ- 
ence the  same. 

On  the  other  hand,  it  is  insisted,  none  of  the  particular  cases 
cited  come  within  the  circumstances  of  this :  that  all  those  of 
fraud,  practice,  or  imposition  are  out  of  the  case,  it  being  a  bar- 
gain sent  to  market  by  the  borrower,  and  the  terms  his  own  ;  no 
destitute  heir  under  parental  government  having  a  great  perso- 
nal estate,  and  so  not  in  the  circumstances  of  the  party  seeking 
relief  in  other  cases ;  the  bargain  itself  different ;  the  risk  being 
different,  and  the  bargain,  in  all  its  circumstances,  so  equitable, 
that,  if  the  Court  should  enter  into  a  nice  examination  of  the 
proportion  and  risk,  it  would  appear  the  defendant  would  have 
been  out  of  pocket  if  the  grandmother  had  lived  a  little  longer: 
that  this  Court  will  not  lay  down  a  principle  in  general,  that  an 
heir  or  expectant  may  not  contract  on  his  expectancy  :  that  there 
have  been  instances  where  such  contracts  have  been  carried  into 
execution,  as  Hobson  v.  Trevor?  and  Whitfield  v.  Fausset  :2  that  it 
is  a  sufficient  terror  to  such  contractors,  that  they  are  always 
liable  to  the  examination  of  this  Court :  and  that  they  can  never 
stand  but  on  the  reasonableness  and  justice  of  the  contract,  which 
will  restrain  one  kind  of  men  from  preying  on  the  follies  of 
another.  These  are  the  arguments  on  both  sides,  and  there 
would  be  danger  and  difficulty  iu  giving  an  opinion  on  either; 

1  2  P.  Wms.  191.  a  1  Yes.  387. 
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but  there  is  no  necessity  for  it,  that  being  taken  away  by  Mr. 
Spencer  himself,  who  has  made  himself  the  judge,  by  voluntarily 
giving  a  new  security. 

*Which  is  the  third  point,  supposing  the  Court  would  [-#^791 
relieve  against  this  in  its  original,  whether  it  will,  when  L  J 
altered  by  the  party  in  the  strongest  manner,  not  unapprised,  and 
with  his  eyes  open.  There  is  no  case  of  a  contract  so  confirmed 
which  was  not  illegal  (but  such  as  the  Court  would  have  relieved 
against  in  its  original  instance),  where  the  Court  has  relieved 
against  the  confirmation  ;  unless  obtained  by  fraud,  or  oppression, 
and  then  it  has  been  considered  as  a  continuance  of  the  first  op- 
pression ;  of  which  there  are  two  cases  in  Vernon — Lord  Ard- 
glasse  v.  Muschamp,1  and  Wiseman  v.  Beake;2  but  there  is  no  re- 
semblance to  the  present  from  either.  There  was  no  fraud, 
practice,  or  imposition  in  the  original  contract  or  subsequent 
security.  The  defendant  was  not  very  pressing  for  his  money, 
the  security  not  being  given  until  a  good  while  after ;  which 
shows  no  suit  or  distress  was  threatened,  but  fairly  and  volunta- 
rily done,  and  upon  intimation  received  that  the  defendant  had  a 
doubt  whether  he  could  make  good  the  contract  in  a  court  of 
equity.  Cole  v.  Gibbons,  3  P.  Wms.  290,  and  the  note  of  the 
case  at  the  bottom  of  that,  is  applicable  to  the  present. 

As  there  is  nothing,  therefore,  to  set  aside  this  contract  on  the 
foot  of  usury  within  the  statutes,  and  next,  supposing  it  was 
such  as  would  be  set  aside  if  left  to  the  consideration  of  the 
Court,  yet  as  the  party,  with  his  eyes  open,  has  bound  himself  to 
execute  it,  he  ought  to  execute  it.  It  is  too  much  to  set  it  aside  ; 
the  penalty,  therefore,  is  the  only  thing  which  can  be  relieved 
against  in  this  case. 

Sir  John  Strange,  M.  E. — There  is  no  occasion  4o  introduce 
what  I  have  to  say  with  making  a  particular  statement  of  the 
case ;  but  as  it  depends  on  a  variety  of  circumstances,  many  of 
which  must  be  considered  in  the  argument,  I  shall  content  my- 
self with  taking  them  up  in  the  course  of  it. 

The  questions  upon  which  I  am  to  offer  my  advice  are  three. 

*First,  whether  the  original  advancement  of  the  5000£.  [-#-791 
in  the  manner  as  deposed  by  Mr.  Backwell,  and  disclosed  <-  J 
in  the  defendant's  answer,  and  the  bond  taken  upon  it,  are  to  be 
considered  as  usurious,  and  consequently  void  in  point  of  law. 

Secondly,  whether,  supposing  the  bond  does  not  come  within 
the  Statutes  of  Usury,  the  transaction  or  bargain  in  1738  is  of 
such  a  nature  as  will  entitle  the  plaintiffs  to  be  relieved  in  equity 
on  the  circumstances  attending  that  part  of  the  case. 

Thirdly,  whether  what  appears  to  have  been  done  by  Mr.  Spen- 
cer, after  the  death  of  the  duchess,  will  in  any  and  what  manner 
influence  the  determination  of  this  case. 

As  to  the  first,  I  concur  in  opinion,  that  this  is  not  an  illegal 

'  1  Vera.  237.  *  2  Tern.  121. 
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agreement  made  void  by  the  Statutes  of  Usury.  The  prohibition 
will  stand  on  the  words  and  meaning  of  12  Anne,  c.  16,  for  that 
does  not  materially  differ  from  21  Jac.  1,  or  12  Car.  2,  and  ap- 
pears calculated  for  such  loans  wherein  two  principal  circum- 
stances must  concur — agreement  to  give  and  receive  an  allowance 
of  profit  in  the  mean  time  for  the  money  hired,  in  a  greater  pro- 
portion than  allowed  by  the  statutes ;  neither  of  which  circum- 
stances occur  in  the  present  case.  The  repayment  of  the  money 
advanced  depended  on  a  contingency,  which,  if  it  happened  one 
way,  the  whole  was  totally  lost ;  during  the  pendency  of  this,  no 
interest  or  profit  could  accrue  to  the  defendant,  but  a  mere  wager 
or  bargain  upon  contingency  which  died  first,  so  that  the  whole 
was  at  hazard.  It  is  objected,  that  though  the  letter  of  the  con- 
tract may  be  so,  yet,  if  the  design  of  the  parties  was  to  borrow 
the  50001.  and  one  should  give  a  greater  use  for  the  money  than 
the  law  allows,  putting  it  into  this  shape  will  not  evade  the  stat- 
ute, in  which  statute  are  very  general  words,  to  take  in  all  covin, 
shifts,  &c,  which  I  agree  to;  and,  therefore,  if  the  Court  can 
satisfy  itself  that  this  was  not  in  reality  a  bargain,  whereon  the 
principal  was  designed  to  be  at  hazard,  and  the  shape  in  which  it 
r*p;74"i  was  Put  was  on'y  a  contrivance  to  evade  the  ^statute,  it 
L  J  will  be  usury,  and  consequently  void.  Whether  the 
agreement  is  usurious,  or  not,  may  be  determined  two  ways : 
first,  by  verdict  of  a  jury  on  a  plea  of  the  corrupt  agreement; 
secondly,  by  the  Courts  exercising  their  own  judgment  on  the 
circumstances  of  the  case  disclosed  to  them.  The  first  of  these 
methods  could  not  be  taken  in  this  cause,  because  it  appears  the 
bond  was  caucelled  upon  giving  the  judgment  after  death  of  the 
grandmother,  and  therefore  no  action  could  be  brought  on  it ; 
and,  if  there  had  been  a  scire  facias  at  law  on  the  judgment, 
either  against  John  Spencer  or  his  executors,  no  plea  of  the  cor- 
rupt agreement  could  be  received  ;  the  judgment  redditum  invi- 
tum  not  being  a  contract  or  assurance,  which  are  the  words  of 
the  statute ;  and  this  was  the  opinion  of  B.  R.  in  Foot  v.  Jones, 
Pasch.  9  Geo.  2 ;  the  other  method  has  often  been  taken,  as  in 
Roberts  v.  Trenayne,  Cro.  Jac.  508.  Thus,  wherever  the  Court 
has  seen  that  the  contingency  to  put  the  principal  in  hazard  is 
only  added  colourably,  and  only  a  nominal  risk,  the  Court,  to 
prevent  an  evasion  of  the  statute,  has  determined  it  to  be  usury  ; 
as  in  Clayton's  case,  5  Co.  1,  and  other  cases,  where  the  adding 
the  contingency  of  a  particular  person  being  alive  at  the  end  of  a 
year  was  only  a  shift.  So,  by  Holt,  Comb.  125,  and  Carth.  68. 
But  a  wager  between  two,  to  have  forty  for  twenty,  if  one  wa8 
alive  at  a  "future  day,  would  not  bo  usury  :  Cro.  Eliz.  642,  Button 
v.  Downham :  and  in  1  Lut.  470,  notice  is  taken  of  its  appearing 
that  both  principal  and  interest  was  at  hazard.  The  present 
case  is  fully  before  the  Court,  and  proper  for  the  exercise  of  their 
judgment.  To  say  it  is  usury,  the  Court  must  be  convinced  that 
it  was  the  design  of  the  defendant  to  make  a  loan  of  this,  and  to 
secure  exorbitant  profit  for  it,  and  calculated  as  a  shift  to  ,evade 
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the  statute.  But  I  cannot  think,  either  from  the  evidence  or  the 
answer  of  the  defendant,  that  it  was  the  scheme,  or  even  in  con- 
templation of  the  party.  It  appears  a  mere  wager  which  of  the 
two  should  outlive  the  other.  The  5000?.  was  actually  advanced, 
not  colourably:  therefore,  none  of  the  cases  cited  prove  this  to 
be  within  *the  Statutes  of  Usury,  or  warrant  the  Court  r#~irc-| 
to  declare  it  void  thereon.  The  word  "  lend,"  on  which  ^  -■ 
some  stress  was  laid,  concludes  nothing.  Every  advancement  of 
money  on  bottomry  is  a  loan,  and  it  was  properly  observed  to  be 
called  so  in  the  acts  of  Parliament;  but  it  is  the  nature  of  the 
agreement  and  intent  of  the  parties  into  which  the  Court  must 
look  to  determine  the  question.  Cro.  Eliz.  642,  puts  it  entirely 
on  the  question,  whether  it  was  the  intent  of  th,e  parties  to  be  a 
wager  or  a  loan  at  interest.  So  in  Mo.  398,  it  has  been  argued, 
that  lendiug  money  on  bottomry,  when  more  is  taken  than  the 
legal  interest,  is  grounded  on  the  consideration  of  the  profit  to 
trade ;  and,  therefore,  it  is  said  not  to  be  applicable.  That  cer- 
tainly has  been  one  reason  why  so  large  a  profit  for  the  use  of 
money  has  been  allowed  in  that  instance;  but  the  general  reason 
has  been,  the  not  coming  within  the  intent  of  the  statute  ;  for,  if 
it  had,  the  Court  could  not  depart  from  it:  but  the  hazard  the 
lender  runs,  of  never  seeing  a  penny  of  his  principal,  or  any  of 
the  interest,  takes  it  out  thereot ;  and  that  holds  as  strong  in  the 
present  case  ;  and  is  so  laid  down  in  general,  where  the  principal 
and  interest  is  in  hazard :  1  Sho.  8,  Mason  v  Abdy:  and  in  Sid. 
27,  a  diversity  is  taken  between  a  bargain  and  a  loan,  whether  a 
hazard,  or  not,  is  considered  as  the  rule  for  determining  whether 
a  bargain  or  loan.  1  am  of  opinion,  therefore,  this  bond  does  not 
come  within  the  Statutes  of  Usury,  and  cannot  be  declared  void 
at  law  thereon. 

On  the  next  question,  as  the  advice  I  shall  offer  will  be  grounded 
entirely  on  what  was  done  by  Mr.  Spencer  alter  the  death  of  the 
duchess,  was  I  to  suppose,  for  argument's  sake,  the  plaintiffs  were 
entitled  to  the  reliet  prayed,  I  shall  offer  nothing  as  a  determina- 
tion of  that  branch  of  this  case,  though  it  may  not  be  improper 
to  throw  out  something  in  general.  1  see  no  reason  to  quarrel 
with  the  principal  cases  cited  as  the  ground  for  the  interposition 
of  a  Court  of  equity.  On  the  contrary,  I  cannot  help  declaring 
I  concur  with  those  determinations,  and  do  not  mean  in  the  least 
to  abate  the  lorce  of  them.  In  the  *present  case  there  r#E7f;-i 
are  certainly  many  circumstances  that  cast  a  favourable  ••  -I 
light  on  the  defendant's  part  of  the  transaction.  He  does  not 
appear  to  be  a  person  having  an  intent  of  fraud.  The  scheme1 
moved  not  from  him,  but  from  Mr.  Spencer,  on  whose  own  terms 
the  money  was  advanced  without  any  haggling  on  the  part  of 
the  defendant,  after  it  was  refused  by  others  as  not  a  desirable 
contract  on  the  calculation  of  chances.     Not  that  the  hands  ot 

1  See  also  Townsend  v.  Lowfield,  Belt's  Supp.  to  Ves.  31.  But  it  seems  such  a 
circumstance  ought  to  have  little  weight ;  Evans  v.  Chesshire,  Belt's  Supp  to 
Ves.  BUO,  B06. 
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the  Court  are  tied  up  from  relief  from  the  want  of  fraud  or  im- 
position. I  have  no  jealousy  of  anything  of  that  iu  this  case. 
Yet  cases  may  be  wherein  this  Court  would  interpose  to  prevent 
improvident  persons  from  spending  or  ruining  their  estates  before 
they  come  to  them,  though  no  proof  ot  actual  fraud  or  imposi- 
tion ;  which  is  agreeable  to  the  saying  of  Lord  Jeffenes,  in  Berny 
v.  Pitt,1  when  he  reversed  Lord  North's  decree.  So  it  was  con- 
sidered in  Twistleton  v.  Griffith,2  and  in  Curwyn  v.  Milner.3  The 
necessity  must  be  seen  by  every  wise  and  considerate  person.  The 
Courts  keep  a  strict  hand  over  these  agreements,  which  must, 
indeed,  all  stand  on  their  own  particular  circumstances  ;  and, 
perhaps,  it  is  not  advisable  to  lay  down  any  general  rule  about 
them,  or  more  than  is  necessary  to  the  relief  in  each  particular  case, 
'therefore,  without  offering  any  adviee  on  the  bond  in  1738, 
abstracted  from  the  subsequent  transaction,  I  will  proceed  to  the 
third  question  ;  upon  which  I  am  of  opinion,  that  the  plaintiffs 
are  entitled  to  no  other  relief  against  the  bond  and  judgment  iu 
1744,  but,  as  to  the  penalty,  on  payment  of  what  remains  due, 
and  the  interest  from  the  death  of  the  grandmother  :  and  though 
I  have  given  no  opinion  upon  the  former  part  of  the  transaction, 
yet  I  must  take  up  this,  as  considering  the  plaintiffs  entitled  to 
the  relief  prayed,  as  the  case  stood  on  the  first  agreement.  And 
here  it  is  not  improper  to  take  a  short  view  of  the  different  situa- 
tion in  which  Mr.  Spencer  appears  in  1744,  from  what  he  was  in 
1738.  When  the  first  bond  was  given,  he  was,  notwithstanding 
a  large  income,  involved  in  great  difficulty  for  want  ot  money  to 
„,.„,  *pay  creditors,  casting  about  every  way  for  a  present 
L  -I  supply,  and  suffering  dangerous  schemes  to  be  privately 
hawked  about,  fearful  lest  it  should  come  to  his  grandmother's 
ears  that  he  was  mortgaging  his  expectations  from  iier.  It  is  not 
very  clear  who  took  the  first  step  toward  the  new  engagement 
after  her  death  ;  the  bond  was  not  given  until  near  two  months 
afterwards,  though  dated  the  next  day  after,  in  order  that  it 
might  carry  interest  from  thence.  But  supposing  the  defendant 
had  called  on  Mr.  Spencer  lor  his  money  betore  the  31st  of  Octo- 
ber (which,  from  his  genteel  behaviour  in  other  parts,  I  can  hardly 
think  he  did),  yet  there  is  no  circumstance  ot  force  on  Mr.  Spencer ; 
and  the  security  then  standing  out  against  him,  was  only  a  bond 
for  payment  of  the  money,  not  a  judgment  on  which  immediate 
execution  could  be  sued  ;  which  bond  would  have  given  him  time 
enough  to  turn  himself  about,  before  he  would  be  under  a  neces- 
sity to  be  exposed  to  an  execution.  It  appears  to  be  his  fixed 
design,  after  her  death,  to  pay  off  the  whole  as  fast  as  he  could, 
and  that  with  a  preference  to  the  defendant,  who,  he  said,  had 
treated  him  like  a  gentleman.  The  defendant  declared  he  would 
not  press  him  for  his  money,  although  he  should  be  glad  to  have 
it ;  and  Mr.  Spencer  executed  the  bond  and  warrant  of  attorney 
freely  and  voluntarily,  and  well  pleased  therewith.     It  may  be 

i  2  Vera.  14.  *  1  P.  Wms.  310.  »  3  P.  Wms.  293,  n. 
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said  that  all  this  proceeded  from  his  not  being  apprised  that  there 
could  be  relief  in  equity  against  the  first  bond.  In  Cole  v.  Gibbons,1 
the  bill  for  relief  and  the  answer,  were  both  read  to  the  party, 
and  yet  the  assignment  was  confirmed  ;  which  circumstance, 
greatly  weighing  with  Lord  Talbot,  is  not  wanting  in  the  present 
case ;  it  is  what  the  defendant  himself  may  make  use  of  on  his 
part,  and  it  will  be  evidence  for  him,  viz.,  that  he  answered  to 
the  manager  of  Mr.  Spencer  that  he  doubted  whether  the  security 
would  be  good,  and  therefore  only  desired  a  note  or  memoran- 
dum ;  so  that,  from  this  doubt  of  the  defendant,  Mr.  Spencer 
was  apprised  of  the  possibility  of  relief  he  had,  if  he  applied  to 
a  Court  of  equity  ;  which  show  he  acted  with  his  eyes  open  in 
this  *article  of  confirmation — that  it  was  not  a  sudden,  r^t  170-1 
but  deliberate  act,  and  agreeable  to  that  frame  of  mind  L  J 
he  continued  in  to  his  death,  as  appears  from  his  subsequent 
letters. 

Contracts  of  post  obits  are  to  be  discouraged  ;  and  though  the 
relief  is  not  granted  in  the  present  case,  yet  should  the  Court  hold 
a  strict  hand  over  these  sort  of  contracts.  How  this  would  be  in 
the  case  of  a  young  heir  under  parental  authority  I  do  not  say. 
It  may  be  improper  to  forejudge  such  a  cause  ;  but  inconvenience 
there  can  be  none  in  the  determination  of  this.  Yet,  in  giving 
my  opinion  and  advice  in  this  very  particular  case  against  reliev- 
ing the  plaintiffs,  I  am  far  from  blaming  the  plaintiffs,  who  are 
trustees  for  the  infant,  for  submitting  the  case  to  the  considera- 
tion of  the  Court,  which  I  think  very  rightly  done. 

Lee,  C.  J. — The  first  point  is,  whether,  on  the  evidence  before 
the  Court  relating  to  this  transaction,  there  is  sufficient  appearing 
to  determine  this  contract  to  be  usurious.  As  to  the  nature  of 
usnry,  considering  it  at  common  law,  or  in  the  law  of  nature,  or 
Divine  law,  or  the  civil  law  of  other  countries  (of  which  there  is 
a  large  account  in  Pal.  291),  it  is  unnecessary  to  spend  time  on 
that  subject,  because  the  idea  of  usury  is  fully  settled  in  this 
country  by  the  legislature,  which  has  made  use  of  all  the  words 
the  language  could  furnish  to  prevent  taking  more  than  the  legal 
interest,  in  which  usury  consists  ;  and,  to  attain  this  end,  the 
borrower  is  at  liberty  to  disclose  every  circumstance  in  his  con- 
tract, that  it  might  appear  whether  there  was  any  shift,  &c.  It 
appears,  by  2  And.  15,  and  Mason  v.  Abdy,  Carth.  67,  where  the 
difference  is  taken  and  settled,  that,  where  the  hazard  of  losing 
the  principal  is  but  a  colourable  contingency,  the  agreement  is 
usurious :  but  where  the  contingency  is  real  and  forcible,  it  is 
otherwise.  I  think  that  is  the  material  consideration,  and  the 
substantial  and  true  reason  that  bottomry  bonds  are  not  con- 
sidered as  usurious  on  the  construction  of  the  statute  itself,  there 
not  being  words  *in  the  statute  to  reach  bottomry  bonds  r^-irq-i 
when  they  run  a  desperate  contingency  of  winds,  seas,    L         J 

1  3  P.  Wms.  290. 
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and  enemies,  the  reasons  touching  trade  not  being  the  true  reasons, 
although  they  might  be  inducements  to  Courts  to  construe  the 
statutes  in  a  favourable  way.  So,  if  on  advancement  of  money 
by  way  of  loan,  the  lender  will,  by  an  agreement  between  the 
parties,  in  whatever  manner  formed,  have  the  repayment  of  the 
principal,  with  profit  exceeding  the  legal  interest ;  that  will  be 
corrupt  within  the  Statute  of  Usury.  If,  therefore,  two  persons 
speaking  together,  one  desires  100/.,  and  for  the  loan  will  give 
more  than  the  law  allows,  and  for  evasion  of  the  statute  a  prac- 
tice is  invented  that  the  borrower  shall  grant  to  the  lender  30/. 
per  annum  for  so  many  years,  this  practice  is  within  the  statute, 
and  will  be  usury,  although  the  lender  never  has  his  10U/.  again  ; 
for  by  this  bargain  by  way  of  loan  he  has  full  satisfaction  for  his 
100/.,  and  more  profit  than  the  law  allows ;  which  is  1  Bui.  36, 
which  brings  the  present  case  to  the  single  consideration,  whether 
the  hazard  the  defendant  ran  of  losing  the  whole  principal,  with- 
out satisfaction  for  the  money  advanced,  was  not  a  real  hazard, 
which  might  require  a  reward  beyond  the  legal  and  common 
interest ;  and  where  that  is  the  case,  it  appears,  from  all  the 
authorities,  that  all  bottoms  on  this  in  Courts  of  law — that  it  is 
always  thought,  where  the  profit  the  leader  is  to  have  is  as  a 
reward  for  the  hazard  he  is  subject  to,  and  not  for  the  forbear- 
ance of  the  day  of  payment  (which  are  the  words  of  the  statute), 
they  are  not  usurious.  In  Molloy,  314,  317,  it  appears  these  real 
contingencies  are  not  within  the  Statutes  of  Usury  on  this  foun- 
dation. 

But,  on  the  second  point,  I  think  it  will  be  well  worth. the  con- 
sideration of  a  Court  of  equity  whether  they  will  not  interpose 
in  case  of  these  hazardous  bargains  to  pay  double  so  as  to  prevent 
the  lenders  going  away  with  such  an  exorbitant  gain.  It  is  diffi- 
cult to  form  any  general  rule  that  can  meet  every  case  of  this 
kind  that  may  happen  ;  but  they  must  in  general  be  governed  by 
the  circumstances  in  each  case :  only  this  may  be  always  proper 

r*~80"l  *t0  '3e  attenc^e(i  to>  as  *ar  as  may  be,  to  Dri"g  a^  con_ 
L  °  J  tracts  that  are  in  nature  of  loans  to  that  mean  pre- 
scribed by  Parliament,  that  none  take  more  than  the  legal  in- 
terest ;  and  by  the  cases  cited  and  stated  in  Courts  of  equity,  it 
appears  they  have  used  a  sagacious  attention  to  discover  whether 
there  is  any  fraud  expressed,  or,  from  the  nature  of  the  transac- 
tion or  person  concerned,  anything  carrying  on  the  face  of  it  an 
appearance  of  imposition  ;  as,  in  the  case  of  young  heirs,  &c,  a 
Court  of  equity  has  disabled,  from  taking  advantage  thereof,  and 
interposed  to  prevent  unconscionable  bargains.  That,  therefore, 
is  a  matter  worth  the  regard  of  a  Court  of  equity,  so  as  to  prevent 
all  trade  of  this  sort,  such  as  is  called  Jewish  interest,  which  seems 
a  malum  conusable  at  common  law. 

W  hat  has  been  done  by  Mr.  Spencer,  after  the  death  of  the 
duchess,  prevents  the  Court  from  entering  minutely  into  the  con- 
sideration of  the  first  contract ;  for  any  objections  thereto  are 
taken  away  by  himself,  in  whose  place  the  plaintiffs  stand.     The 
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first  contract,  surely,  might  recover  strength,  and  be  validated  by 
the  intervention  of  a  new  case  that  was  fit  to  create  a  right.  If 
he  was  under  apprehensions  of  his  grandmother  when  the  first 
security  was  given,  yet  they  were  at  an  end  at  the  last.  If  he 
was  an  infant  when  he  gave  the  first  bond,  the  contract  would 
be  voidable  as  to  him ;  but  if,  when  of  full  age,  he  gave  a  new 
bond,  it  would  be  good  against  him.  In  the  case  in  Dom.  136, 
called  the  Macedonian  decree  (De  Senatu  Consulto  Macedoniauo, 
Dig.  lib.  xiv.  tit.  v.  1),  it  is  said,  that  if  any  creditor  lent  money 
for  a  just  and  reasonable  cause,  sufficient  to  support  the  equity 
of  the  obligation,  it  was  by  a  favourable  interpretation  of  the 
decree  of  the  senate  excepted  from  the  general  prohibition,  ac- 
cording to  the  quality  of  the  use  to  which  the  money  was  put. 
The  defendant  has  this  exception  in  his  favour — the  use  ot  his 
money  being  to  pay  just  debts  to  tradesmen  ;  for  if  these  con- 
tracts are  tq  be  set  aside  upon  the  hatred  to  the  creditor  who  has 
made  an  improper  loan,  yet  that  imputation  is  taken  away  :  and 
even  in  the  case  of  a  son,  if  the  father  approves  or  ratifies  the 


[*581] 


obligation  by  paying  part,  or  the  *son  acquits  it  himself, 
it  cannot  be  revoked :  Dom.  137,  138,  in  his  observations 
upon  that  decree.  But  it  is  said,  that  though  Mr.  Spencer  was 
not  under  the  same  difficulty  when  he  gave  this  new  security  as 
at  the  giving  the  first  bond,  yet  he  was  a  debtor  then  to  the  de- 
fendant, and  liable  to  be  called  on  by  legal  proceeding ;  but  that 
cannot  be  a  reason  to  set  aside  this  deliberate  act  of  Mr.  Spencer, 
against  whom  there  was  then  no  process,  but  a  readiness  in  his 
creditor  to  take  paper  security  instead  of  money,  which  he  had  a 
right  to.  I  rely  on  3  P.  Wms.  290, '  as  a  stronger  case  than  this, 
being  a  deliberate  act  confirming  an  unreasonable  bargain  when 
the  party  was  fully  informed  of  everything,  and  under  no  sur- 
prise:  that  made  it  good.  In  Cann  v.  Cann,  1  P.  Wms.  727, 
Lord  Macclesfield  says,  there  is  no  colour  to  set  aside  a  release 
which  the  maker  had  a  right  to  make,  and  was  not  ignorant  of 
his  right,  and  that  solemn  conveyances  are  not  slightly  to  be 
blown  over.     I  entirely  concur,  therefore,  in  opinion. 

Lord  Chancellor  Hardwicke. — Before  I  proceed  to  give  my 
own  opinion  in  this  case,  I  must  take  notice  that  Lord  Chief 
Justice  Willes  has  signified  to  me  his  entire  concurrence  on  these 
three  points. 

Next,  that  the  great  and  able  assistance  I  have  had  in  this 
case  has  made  my  task  extremely  easy ;  and,  as  I  concur  in  the 
decree  I  am  advised  to  make,  the  great  pains  taken  in  clearing 
up  and  considering  the  points  might  have  excused  me  from  taking 
up  any  time.  One  thing  I  ought  to  say  in  the  outset — that  if  I 
could  have  foreseen  upon  what  particular  point  the  judgment  in 
this  case  would  fundamentally  turn,  I  should  have  spared  the 
judges  the  trouble  of  this  attendance.    As   three  points  have 

1  Cole  v.  Gibbons. 
VOL.  I. — 51 
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teen  properly  made  at  the  Bar,  it  is  necessary  to  say  something 
to  each. 

The  first  is  a  mere  question  of  law  upon  the  Statutes  of  Usury1 
and  on  the  rules  of  law,  and  the  same  as  in  a  Court  of  law,  if  an 
action  had  been  brought  on  the  bond,  and  the  whole  matter  had 
r*-Qo-i  been  disclosed  in  special  pleading.  *If  I  had  even  now  a 
*■  J  doubt  concerning  it,  I  should  have  held  myself  bound  by 
the  opinion  of  the  judges,  as  a  matter  within  their  conusance,  in 
like  manner  as  if  I  had  sent  this  to  be  tried  at  law  ;  in  which 
case  the  Court  always  decrees  consequentially  to  the  trial.  But 
I  have  no  doubt  about  it,  and  concur  in  opinion.  This  question 
was  laboured  by  the  plaintiff's  counsel ;  many  authorities  cited  ; 
strong  inferences  made  by  them.  I  do  not  intend  to  go 
through  them ;  but  contracts  on  contingency  are  to  be  distin- 
guished plainly,  for  a  wager  on  chance  is  not  within  the  statute, 
because  no  loan.  But  if  there  is  a  loan  of  money,  with  an  agree- 
ment to  receive  back  more  than  the  principal  and  legal  interest 
in  any  event,  there,  though  a  contingency  is  thrown  in,  on  which 
the  whole  principal  and  interest  may  be  lost  by  possibility,  it  is 
usurious,  and  contrary  to  the  statute.  On  this  it  was  insisted 
for  the  plaintiffs.  I  will  not  now  enter  into  a  critical  dispute 
bow  far  any  such  contract,  where,  by  the  falling  out  of  the  con- 
tingency one  way  or  other,  the  money  may  be  lost,  is  in  strict- 
ness a  loan.  The  civil  law  has  very  nice  and  refined  distinctions 
upon  this  ;  "  commodatum  "  and  "  mutuatum  "  are  there  technical 
terms  for  a  loan.  By  the  first  was  meant,  where  the  things  lent 
were  to  be  restored  in  specie;  by  the  second,  where  in  genere 
only :  but  in  both  the  things  were  to  be  restored  in  all  events, 
and  nothing  was  to  be  paid  for  the  use  or  hire;  which,  when  it 
was  so,  was  "  locatum  "  and  "  conductum,"  by  the  Roman  law- 
yers, under  which,  perhaps,  all  our  laws  would  strictly  come. 
But  these  minute  distinctions  upon  loans  are  not  adopted  by  us ; 
but  we  mix  and  confound  their  "commodatum," and  "mutuatum," 
as  appears  in  an  action  upon  a  loan,  which  takes  in  both.  So, 
though  interest  is  to  be  paid  for  it,  it  is  with  us  still  a  loan  :  so, 
though  money  is  to  be  advanced  upon  a  risk,  which  upon  a  con- 
tingency may  be  totally  lost,  it  is  still  a  loan  of  money;  and  all 
the  books  treating  of  bottomry  call  it  money  lent  on  bottomry. 
Besides,  this  is  plain  by  the  express  words  of  the  stat.  11  Hen.  7, 
c.  8,  which  shows  they  understood  that  an  adventure  might  be 
rjfrooi  inserted  in  a  *contract  of  a  loan  ;  and  it  is  observable  that 
L  J  this,  if  real  and  fair,  exempted  it  from  the  laws  of  usury  ; 
though  at  that  time  all  kind  of  usury,  or  taking  interest,  was 
unlawful.  By  the  law  of  England,  therefore,  the  insertion  of  a 
contingency  will  not  of  itself  prevent  a  contract  being  a  loan. 
Consider  the  result  of  the  cases  cited  on  the  Statutes  of  Usury, 
which  I  will  not  repeat,  but  only  deduce  proper  and  natural  in- 
ferences from  them.     First,  if  there  is  a  loan  on  contingency,  in 

1  The  laws  against  usury  are  now  abolished.     See  17  &  18  Vict.  c.  90. 
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consideration  whereof  a  higher  interest  than  the  law  allows  is 
contracted  for  forbearance,  if  the  risk  goes  only  to  the  interest 
or  premium,  and  not  to  the  principal  also,  though  real  and  sub- 
stantial risk  is  inserted,  it  is  contrary  to  the  statute,  because  the 
money  lent  is  not  in  hazard,  but  safe  in  all  events;  and  no  regard 
is  then  had  whether  the  contingency  is  real  or  colourable,  as  ap- 
pears from  what  Doddridge,  J.,  says  in  Roberts  v.  Trenayne;1 
who,  by  the  way,  takes  it  for  granted  that  such  a  loan  may  be 
with  us  on  contingency.  Next,  if  the  contingency  extends  to 
both,  and  there  is  a  higher  rate  than  the  law  allows,  regard  is 
had,  whether  a  bona  fide  risk  is  created  by  the  contingency,  or 
whether  only  colourable;  for,  if  so,  Courts  of  law  hold  it  con- 
trary to  the  statute,  because  it  is  an  evasion  to  get  out  of  the 
statute,  which  is  prohibited  by  the  law  itself:  Clayton's  case,  5 
Co.  70 ;  and  in  the  case  put  by  Popham  in  Burton's  case,2  imme- 
diately preceding.  So  in  Mason  v.  Abdy.  But  where  the  contin- 
gency has  extended  to  principal  and  interest  both,  and  not 
colourable  only,  but  a  fair  and  substantial  risk  is  created  of  the 
whole,  it  takes  it  out  of  the  statute:  though  called  a  loan,  it  is 
considered  as  a  bargain  on  chance,  and  differs  little  from  a  wager. 
On  this  depends  the  case  of  bottomry;  for  I  agree,  that  the  ap- 
proving thereof  is  from  their  being  fair  contracts  on  a  real 
hazard,  and  not  that  they  concern  trade ;  though  trade  and  com- 
merce is  taken  into  consideration,  but  not  alone  relied  on  to  sup- 
port usury,  for  that  cannot  be.  The  plaintiff's  counsel  object  to 
this,  by  laying  stress  on  certain  expressions  and  dictums  of  judges 
in  some  cases,  that  there  must  be  no  *trausaction  or  com-  [■««,•, 
munication  of  borrowing  and  lending;  and  care  must  be  L  ^ 
taken  that  there  be  no  such :  and,  therefore,  as  the  first  proposal 
in  the  present  case  was  to  borrow  money  on  a  contract  to  pay 
two  for  one,  it  is  usurious,  nothvvithstanding  the  contingency 
thrown  in.  A  very  right  answer  has  been  already  given,  that 
Courts  of  justice  are  to  regard  the  substance  of  things  on  a  con- 
tract, and  not  mere  words,  which  might  be  inaccurately  used  by 
the  parties  in  private  dealing.  But  another  answer  may  be 
given — that  in  the  most  accurate  books  these  expressions  are 
applied  to  cases  arising  on  purchase  of  an  annuity,  or  sale  of 
goods  and  merchandise,  at  a  premium  or  advanced  profit  beyond 
the  rate  of  legal  interest ;  in  which  cases  these  expressions  are 
properly  applicable,  but  cannot  be  so  to  loans  on  contingency — 
that  is,  a  fair,  real  contingency  ;  for  there,  from  the  nature  of  the 
thing,  the  communication  must  be  about  a  borrowing  and  lend- 
ing, as  is  plain  from  the  case  of  bottomry  ;  and  the  case  put  by 
Doddridge,  J.,  in  terms,  is  of  lending  100/.,  &c,  upon  a  casualty : 
if  it  goes  to  the  interest  only,  and  not  the  principal,  it  is  usury  ; 
which  he  clears  by  the  case  of  bottomry.  The  very  stating  of 
the  case  on  the  purchase  of  an  annuity  or  sale  of  goods  proves 
the  truth  of  this.     An  annuity  may  be  purchased  at  as  low  a 

i  2  Roll.  47 ;  Cro.  Jac.  508.  «  5  Co.  68. 
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rate  as  you  can,  provided  it  was  the  original  negotiation  to  pur- 
chase and  sell  an  annuity  ;  hut  if  the  treaty  began  about  borrow- 
ing and  lending,  and  ends  in  the  purchase  of  an  annuity,  it  is 
evident  that  it  was  only  a  method  or  contrivance  to  split  the  pay- 
ment of  the  principal  and  usurious  interest  into  several  instal- 
ments, and  consequently  that  it  was  a  shift ;  which  is  Fuller's 
case,  and  Tanjield's  case,  4  Leon.  &  N6y,  151,  which  I  take  to 
have  been  on  the  same  deed  as  that  in  1  Bronlow.  So,  in  the 
sale  of  goods  or  merchandise,  it  is  lawful  to  sell  as  dear  as  you 
can,  on  a  clear  bargain  by  the  way  of  sale ;  but  if  it  is  first  pro- 
posed to  borrow,  and  afterwards  to  sell  goods  beyond  the  market, 
this  is  usurious ;  of  which  there  are  two  cases  in  Mo.  397.  The 
very  putting  these  cases  shows  how  proper  and  forcible  those  ex- 
r*KQK-]  pressions  of  the  judges  before  mentioned  are,  *when  used 
•■  J  in  the  purchase  of  an  annuity  and  sale  of  goods;  but 
how  improper  when  thrown  out  in  cases  of  loans  of  money  on 
contingency. 

The  second  question  is,  supposing  the  first  contract  to  be  valid 
in  law,  whether  it  was  contrary  to  conscience,  and  to  be  relieved 
against  in  this  court  upon  any  head  or  principle  of  equity.  I 
will  follow  the  prudent  example  of  not  giving  any  direct  and  con- 
clusive opinion.  As  it  would  be  unnecessary,  it  is  the  safest  not 
to  do  it ;  yet  it  has  been  made  necessary  to  say  something  on  it. 
It  cannot  be  said  that  such  contracts  deserve  to  be  encouraged, 
for  they  generally  proceed  from  excessive  prodigality  on  one 
hand,  and  extortion  on  the  other,  which  are  vitia  temporis,  and 
pernicious  in  their  consequences ;  and  then  it  is  the  duty  of  a 
court,  if  it  can,  to  restrain  them. 

This  Court  has  an  uudoubted  jurisdiction  to  relieve  against 
every  species  of  fraud. 

First,  then,  fraud,  which  is  dolus  malus,  may  be  actual,  arising 
from  facts  and  circumstances  of  imposition ;  which  is  the  plain- 
est case. 

Secondly,  it  may  be  apparent  from  the  intrinsic  nature  and  sub- 
ject of  the  bargain  itself,  such  as  no  man  in  his  senses,  and  not 
under  delusion,  would  make  on  the  one  hand,  and  as  no  honest 
and  fair  man  would  accept  on  the  other,  which  are  unequitable 
and  unconscientious  bargains;  and  of  such  even  the  common  law 
has  taken  notice:  for  which,  if  it  would  not  look  a  little  ludi- 
crous, might  be  cited  James  v.  Morgan,  1  Lev.  111.1 

A  third  kind  of  fraud2  is,  which  may  be  presumed  from  the 
circumstances  and  condition  of  the  parties  contracting;  and  this 
goes   farther   than  the  rule  of  law,  which  is,  that  it  must  be 

1  This  case  is  thus  quaintly  reported  by  Levinge:  "Assumpsit  de  payer  pur 
un  chival,  un  Barly-corn  a  nail,  et  double  every  nail  ;  et  averr  que  la  feuront  33 
nails  en  les  soliers  del  chival,  que  dublant  chescun  tuil,  veignant  al  500  quarters 
de  Barly.  Et  sur  non  assumpsit,  le  cause  esteant  try  devant  Hide  al  Hereford, 
il  direct  le  jury  pur  donner  le  value  del  chival  en  damages  esteant  £8.  Et 
issint  ils  fesoient  et  fuit  apres  move  en  arrest  de  judgment  pur  un  petit  fault  en 
le  declaration,  que  fuit  over-rule  ;  et  judgment  done  pur  le  plaintiff. 

2  Fraud  presumed  from  the  circumstances  and  condition  of  the  parties. 
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proved,  not  presumed :  but  it  is  wisely  established  in  this  court 
to  prevent  taking  surreptitious  advantage  of  the  weakness  or 
necessity  of  another,  which  *knowingly  to  do  is  equally  r*-of>-i 
against  conscience  as  to  take  advantage  of  his  ignorance  ;  L  J 
a  person  is  equally  unable  to  judge  for  himself  in  one  as  the 
other. 

A  fourth  kind  of  fraud  may  be  collected  or  inferred,  in  the  con- 
sideration of  this  Court,  from  the  nature  and  circumstances  of  the 
transaction,  as  being  an  imposition  and  deceit  on  other  persons  not 
parties  to  the  fraudulent  agreement.  It  may  sound  odd,  that  an 
agreement  may  be  infected  by  being  a  deceit  on  others  not  parties  ; 
but  such  there  are,  and  against  such  there  has  been  relief.  Of  this 
kind  have  been  marriage-brocage  contracts,  neither  of  the  parties 
herein  being  deceived  ;  but  they  tend  necessarily  to  the  deceit  on 
one  party  to  the  marriage,  or  of  the  parent,  or  of  the  friend.  So, 
in  a  clandestine  private  agreement  to  return  part  of  the  portion  of 
the  wife,  or  provision  stipulated  for  the  husband,  to  the  parent 
or  guardian.  In  most  of  these  cases  it  is  done  with  their  eyes 
open,  and  knowing  what  they  do;  but,  if  there  is  fraud  therein, 
the  Court  holds  it  infected  thereby,  and  relieves.  So,  where  a 
debtor  enters  into  a  deed  of  composition  with  his  creditors  for 
10s.  in  the  pound,  or  any  otber  rate,  attended  with  a  proviso 
that  all  creditors  executed  this  within  a  certain  period,  if  the 
debtor  privately  agrees  with  one  creditor,  to  induce  him  to  sign 
this  deed,  that  he  will  pay,  or  secure  a  greater  sum  in  respect  of 
his  particular  debt — in  this  there  can  be  no  particular  deceit  on 
the  debtor  who  is  party  thereto,  but  it  tends  to  deceit  of  the 
other  creditors,  who  relied  on  an  equal  composition,  and  did  it 
out  of  compassion  to  the  debtor.1  This  Court,  therefore,  relieves 
against  all  such  underhand  bargains.  So,  of  premiums  contracted 
to  be  given  for  preferring  or  recommending  to  a  public  office  or 
employment:  none  of  the  parties  are  defrauded  ;  but  the  persons 
having  the  legal  appointment  of  these  officers  are  or  may  be  de- 
ceived thereby:  or  if  any  person,  agreeing  to  take  the  premium, 
has  authority  to  appoint  the  officer,  it  tends  to  public  mischief, 
by  introducing  an  unworthy  object  for  an  unworthy  considera- 
tion. These  cases  show  what  Courts  of  equity  mean  when  they 
profess  to  go  on  reasons  drawn  from  public  utility.  *To  r#^orj  ■ 
weaken  the  force  of  such  reasons,  they  have  been  called  L  J 
political  arguments,  and  introducing  politics  into  the  decision  of 
courts  of  justice.  This  was  showing  the  thing  in  the  light  which 
best  served  the  argument  for  the  defendant,  but  far  from  the 
true  one,  if  the  word  "  politics  "  is  taken  in  the  common  accepta- 
tion ;  but  if  in  its  true  original  meaning,  it  comprehends  every- 
thing that  concerns  the  government  of  the  country,  of  which  the 
administration  of  justice  makes  a  considerable  part ;  and  in  this 
sense  it  is  admitted  always.,  To  apply  this:  thus  far,  and  in  this 
sense,  is  relief  in  a  court  of  equity  founded  on  public  utility. 

1  Mare  v.  Sandford,  1  Giff.  288. 
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Particular  persons,  in  contracts,  shall  not  only  transact  bona  fide 
between  themselves,  but  shall  not  transact  mala  fide  in  respect  of 
other  persons  who  stand  in  such  a  relation  to  either  as  to  be  af- 
fected by  the  contract,  or  the  consequences  of  it ;  and  as  the  rest 
of  mankind,  beside  the  parties  contracting,  are  concerned,  it  is 
properly  said  to  be  governed  on  public  utility. 

The  last  head  of  fraud  on  which  there  has  been  relief  is  that 
which  infects  catching  bargains  with  heirs,  reversioners,  or  ex- 
pectants, in  the  life  of  the  fathers,  &c,  against  which  relief 
always  extended.  These  have  been  generally  mixed  cases,  com- 
pounded of  all  or  several  species  of  fraud  ;  there  being  sometimes 
proof  of  actual  fraud,  which  is  always  decisive.  There  is  always 
fraud  presumed  or  inferred  from  the  circumstances  or  conditions 
of  the  parties  contracting — weakness  on  one  side,  usury  on  the 
other,  or  extortion  or  advantage  taken  of  that  weakness  There 
has  been  always  an  appearance  of  fraud  from  the  nature  of  the 
bargain  ;  which  was  the  particular  ground  on  which  there  was 
relief  against  Pitt,  there  being  no  declaration  there  of  any  cir- 
cumvention, as  appears  from  the  book,  but  merely  from  the  in- 
trinsic unconseionableness  of  the  bargain.  In  most  of  these 
cases  have  concurred  deceit  and  illusion  on  other  persons  not 
privy  to  the  iraudulent  agreement.  The  father,  ancestor,  or  re- 
lation, from  whom  was  the  expectation  of  the  estate,  has  been 

Rfil  kept  in  the  dark;  the  heir,  or  expectant,  has  been  *kept 
|_'0  J  from  disclosing  his  circumstances,  and  resorting  to  them 
for  advice,  which  might  have  tended  to  his  relief,  and  also  refor- 
mation :  this  misleads  the  ancestor,  who  has  been  seduced  to 
leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set  of  artful 
persons,  who  have  divided  the  spoil  beforehand. 

Consider  which  of  these  species  is  in  the  present  case.  There 
is  no  colour  of  evidence  of  actual  fraud  in  the  defendant,  who 
did  not  think  he  was  doing  anything  immoral  or  unjust;  al- 
though, if  the  declarations  of  Mr.  Spencer  can  be  believed,  the 
defendant  had  a  misgiving  how  far  it  could  be  held  good  in  this 
Court.  But  though  this  case  is  clearer  of  actual  fraud  than  al- 
most any  that  has  come,  yet  several  things  are  insisted  ou  for  the 
plaintiffs — as  necessity  on  one  side,  and  advantage  taken  of  it  on 
the  other;  unconscionableness  in  its  nature,  from  the  terms  of 
paying  two  for  one,  in  case  of  the  death  of  an  old  woman,  the 
next  week  or  day  ;  that  there  was  deceit  upon  her,  who  was  in 
loco  parentis,  from  whom  were  his  great  expectations.  This  was, 
however,  the  thing  intended.  I  admit,  also,  there  are  more  cir- 
cumstances alleged  on  the  side  of  the  defendant,  to  weaken  and 
take  otf,  than  have  concurred  in  most  cases  of  this  kind.  Mr. 
Spencer  was  of  the  age  of  thirty  ;  possessed  of  a  great  estate  of 
his  own  ;  not  weak  in  mind,  but  of  good  sense  and  parts— though 
in  that  the  witnesses  differ.  If  it  was  necessary  to  give  an 
opinion  upon  this  point,  I  should  consider  the  weight  of  these 
objections,  and  the  answers  to  them  ;  but  as  it  is  not,  I  will  only 
consider  the  contingency  inserted,  which  was  to  cure  the  whole. 
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I  would  not  have  thought  that  the  insertion  of  such  a  contin- 
gency would  in  every  case  sanctity  such  a  bargain.  Suppose 
such  a  bargain  made  by  a  son  in  the  life  of  his  father  or  grand- 
father, on  whom  was  his  whole  dependency ;  T  appeal  to  every 
one,  what  the  consequence  of  it  would  be.  Whether  such  a  con- 
tingency is  inserted  or  not,  it  will  come  to  the  same  thing,  the 
creditor  knowing  the  fund  for  payment  must  depend  on  the 
debtor  surviving  the  father  or  grandfather,  whether  it  is  said  so 
or  not;  and  ^therefore  I  have  always  thought  there  was  r#eoq-| 
great  sense  in  what  Vernon  reports  to  be  said  by  the  *-  J 
Court  in  Berny  v.  Pitt,  "  that  the  expressing  the  death  of  the  son 
in  the  life  of  the  father  makes  the  case  worse." 

I  have  not  mentioned  the  reasons  drawn  from  the  discourage- 
ment of  prodigality,  and  preventing  the  ruin  of  families — consid- 
erations of  weight,  and  ingredients  which  the  Court  has  often 
very  wisely  taken  along  with  them.  It  is  said,  for  the  defendant, 
to  be  vain  and  wild  for  the  Court  to  proceed  on  such  principles. 
If  it  had  been  said  it  was  ineffectual  in  many  instances,  I  should 
have  agreed  thereto ;  but  I  cannot  hold  that  to  be  vain  and  wild 
which  the  law  of  all  countries,  and  all  wise  legislatures,  have  en- 
deavoured at  as  far  as  possible.  The  senate  and  lawmakers  in 
Rome  were  not  so  weak  as  not  to  know,  that  a  law  to  restrain 
prodigality,  to  prevent  a  son  running  in  debt  in  the  life  of  his 
father,  would  be  vain  in  many  cases ;  yet  they  made  laws  to  this 
purpose,  viz.,  the  Macedonian  decree  (De  senatu  consulto  Mace- 
doniano  Dig.  Lib.  xiv.  Tit.  vi.),  already  mentioned;  happy  if 
they  could  in  some  degree  prevent  it ;  est  aliquod  prodire  tenus. 

It  is  said  for  the  defendant,  that  this  would  be  to  assume  a 
legislative  authority,  and  that  several  Acts  of  Parliament  have 
been  thought  necessary  to  restrain  and  make  void  contracts  of  a 
pernicious  tendency  to  the  public.  "What  can  be  properly  called 
such  an  assuming  in  this  Court  I  utterly  disclaim  ;  but,  notwith- 
standing, I  shall  not  be  afraid  to  exercise  a  jurisdiction  I  find 
established,  and  sh;dl  adhere  to  precedents.  As  far,  therefore,  as 
the  Court  in  Berny  v.  Pitt,  in  Twiitleton  v.  Griffith,  in  Curwyn  v. 
Milner,  and  the  opinion  of  Lord  Talbot  on  the  original  transac- 
tion in  Cole  v.  Gibbons,  sj  far,  and  a3  far  as  these  principles  do 
naturally  and  justly  lead,  I  shall  not  scruple  to  follow.  The  Acts 
of  Parliament  instanced  will  be  found  to  be  made  (many  of 
them),  not  for  want  of  power  in  this  Court  to  give  relief  in  many 
of  these  contracts,  but  to  make  them  void  in  law,  to  give  the 
party  a  short  remedy  against  them. 

*The  judgment  I  am  going  to  give  will  not  be  founded  r#rq0-i 
upon  this:  but  I  have  done  it  that  the  work  of  this  day  ■-  -* 
may  not  be  misunderstood,  or  precedents  thought  to  be  shaken  : 
not  that  this  establishes  such  a  contract  as  is  called  fair,  like  kill- 
ing fairly  in  a  duel,  which  the  law  does  not  allow  as  an  excuse 
for  murder.  Junct  annuities  and  post  obits  are  grown  into 
traffic,  which  ought  to  abate  of  its  fairness. 

As  to  the  last  question,  of  the  subsequent  acts  of  Mr.  Spencer: 
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this  is  the  point  on  which  the  determination  of  this  case  will  de- 
pend, and  I  entirely  agree  with  the  opinion  delivered  already. 
Had  the  first  hond  been  void  by  the  Statutes  of  Usury,  no  new 
engagement  would  have  made  it  better ;  the  original  would  have 
•infected  it.  But  if  a  man  is  fully  informed,  and  with  his  eyes 
open,  he  may  fairly  release  and  come  to  a  new  agreement,  and 
bar  himself  of  relief,  which  might  be  had  in  this  Court.  The 
material  inquiry  is,  whether  this  was  done,  after  full  informa- 
tion, freely,  without  compulsion,  &c. ;  and  upon  the  best  con- 
sideration of  the  evidence,  it  appears  to  be  so  done,  and  with 
fairness. 

First,  the  condition  of  the  necessity  of  Mr  Spencer  was  over: 
for  though  he  had  no  power  over  the  capital  of  this  accession  of 
estate,  yet  it  was  so  great  a  one,  that  little  more  than  one-third 
of  a  year's  income  would  have  paid  off'  the  whole.  If  that,  then, 
be  a  state  of  necessity,  how  far  shall  it  be  carried  ? 

Then  the  state  of  expectancy  was  over  by  the  death  of  the 
duchess,  and  also  the  danger  of  her  coming  to  the  knowledge  of 
his  conduct  and  circumstances,  and  his  fear  of  offending  her, 
which  was  the  principal  restraint  upon  him ;  so  that  there  was 
no  ancestor  or  relation  left  upon  whom  any  deceit  could  be  com- 
mitted in  consequence  of  any  new  agreement ;  and  it  appears, 
that,  before  this  new  bond,  he  had  sufficient  notice  that  he  had  a 
chance,  at  least,  that  he  might  have  relief  in  equity,  from  the  de- 
fendant's own  declaration  to  him  of  his  doubt  whether  it  would 
be  good. 

r*nq  -]  Lastly,  there  was  no  impediment  against  his  seeking  *re- 
*-  J  lief  by  disclosing  the  whole  case  at  that  time  in  a  court 
of  justice. 

Under  these  circumstances  was  the  new  engagement,  without 
any  fraud,  contrivance,  or  surprise  to  draw  him  in,  which  oper- 
ates more  strongly  than  the  deed  of  confirmation  in  Cole  v.  Gib- 
bons, that  it  is  too  much  to  set  it  aside.  The  only  difference  to 
distinguish  that  from  this  case  was,  that  there  the  releasor  was 
not  in  the  power  of  the  releasee :  here  Mr.  Spencer  was  debtor,1 
and  his  creditor  might  immediately  have  distressed  him  by  an 
action :  but  the  answer  is,  there  was  neither  an  attempt  nor 
threat  to  bring  an  action.  It  is  objected  further  for  the  plain- 
tiffs, that  Cole  v.  Gibbons  was  a  single  case ;  and  there  are  several 
precedents  in  which  such  new  security  and  subsequent  transaction 
was  not  sufficient  to  give  a  sanction  to  a  demand  of  this  kind,  as 
in  Lord  Ardglasse  v.  Muschamp ;  but  the  circumstances  there 
show  it  not  to  be  at  all  applicable.  Then  the  confirmation  in 
Wiseman  v.  Beak  was  still  more  extraordinary ;  and  that  was  a 
very  extraordinary  invention  of  Serjeant  Philips,  of  a  bill  to  be 
foreclosed  against  a  relief  in  equity.  In  both  those  cases  the 
original  transaction  was  grossly  fraudulent;  but  1  have  only 
shown  it  here  to  be  a  doubtful  object  of  relief  in  this  Court, 

1  See  Fox  v.  Mackreth,  ante,  p.  115. 
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which  surely  is  the  most  proper  case  of  all  others  to  put  an  end 
to  by  a  new  engagement. 

On  the  whole,  therefore,  the  only  relief  is  that  which  I  am  ad- 
vised to  give  against  the  penalty  of  the  last  bond. 

The  only  doubt  which  could  ^arise  on  this  is  as  to  costs,  to 
"which  the  defendant  is  not  entitled.  The  plaintiffs  are  only  ex- 
ecutors; they  had  a  probable  cause  of  litigating  this  contract, 
■which  is  far  from  deserving  favour,  and  were  in  the  right  to  sub- 
mit it  to  the  judgment  of  the  Court ;  and  it  is  observable,  that 
in  Cole  v.  Gibbons,  which  was  on  this  point,  the  bill  was  dis- 
missed without  costs,  and  no  costs  given  on  the  bill,  but,  on  the 
contrary,  deducted.  There  was,  indeed,  in  that  case,  no  penalty, 
as  there  is  here;  but  still  that  does  not  take  away  the  discretion 
of  this  Court  in  respect  of  costs,  accordiug  to  *the  cir-  r*5Qo-| 
cumstances  of  the  case :  and  there  are  several  cases  of  a  L  J 
bond  with  a  penalty  disputed,  where,  though  the  costs  at  law 
will  undoubtedly  follow  the  demand,  yet,  on  the  circumstances, 
costs  in  this  Court  are  refused. 

Therefore,  let  it  be  referred  to  the  Master  to  take  an  account 
of  the  principal  and  interest  due  on  the  bonds  of  1744,  and  the 
judgment  thereon,  and  to  tax  the  defendant  his  costs  at  law,  and 
an  account  of  the  money  paid  by  Mr.  Spencer  to  the  defendant ; 
and  let  that  first  be  applied  to  discharge  the  interest,  and  then  to 
sink  the  principal,  and  all  just  allowances  be  made;  and,  on  pay- 
ment by  the  plaintiffs  to  the  defendant  of  what  is  found  due,  let 
the  defendant  deliver  up  the  bond  to  be  cancelled,  and  acknowl- 
edge satisfaction  on  the  judgment:  but  that  must  be  at  the  ex- 
pense of  the  plaintiffs.  And,  if  the  plaintiffs  pay  what  is  so 
found  due,  let  there  be  no  costs  in  this  Court  on  either  side ;  but, 
otherwise,  let  the  bill  be  dismissed  with  costs. 


Chesterfield  v.  Jansen  is  a  case  of  very  frequent  reference,  cele- 
brated alike  for  the  able  arguments  of  the  counsel  on  both  sides,  and 
for  the  opinions  of  the  learned  judges  who  assisted  Lord  Hardwicke, 
but  above  all  for  the  elaborate  and  learned  judgment  of  Lord  Hard- 
wicke himself,  in  which  he  has  so  admirably  classified  the  different 
species  of  frauds  against  which  equity  will  give  relief. 

It  is  proposed  in  this  note  to  consider  only  the  last  head  of  frauds 
mentioned  by  Lord  Hardwicke — viz.,  that  which  infects  catching  bar- 
gains with  heirs,  reversioners,  or  expectants.  "  These,"  observes  his 
Lordship.  "  have  been  generally  mixed  cases,  compounded  of  all  or 
several  species  of  fraud,  there  being  sometimes  proof  of  actual  fraud, 
which  is  always  decisive.  There  is  always  fraud  presumed  or  inferred 
from  the  circumstances  or  conditions  of  the  parties  contracting weak- 
ness on  the  one  side,  usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakness.  Tfliere  has  been  always  an  appearance  of 
fraud  from  the  nature  of  the  bargain In  most  of  these  cases 
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have  concurred  deceit  and  illusion  on  other  persons  not  privy  to  the 
l~*5931  fraUK*ulent  agreement.  The  *father,  ancestor,  or  relation  from 
whom  was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark ;  the  heir  or  expectant  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  »advice,  which  might  have  tended  to 
his  relief,  and  also  reformation  :  this  misleads  the  ancestor,  who  has 
been  seduced  to  leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set 
of  artful  persons,  who  have  divided  the  spoil  beforehand." 

Before,  however,  entering  upon  this  important  subject,  it  may  be 
remarked,  that  mere  inadequacy  of  price,  unless  it  be  the  result  of 
fraud,  surprise,  or  misrepresentation  {Pickett  v.  Loggon,  14  Ves.  215  ; 
Beynell  v.  Sprye,  8  Hare,  222 ;  1  De  G.  Mac.  &  Gr.  660 ;  Summers  v. 
Griffiths,  35  Beav.  27),  is  not  a  sufficient  ground  to  set  aside  a  pur- 
chase of  interests  in  possession,  but  the  inadequacy  may  be  so  gross 
as  to  be  of  itself  clear  evidence  of  fraud.  "  To  set  aside  a  convey- 
ance," says  Lord  Thurlow,  "  there  must  be  an  inequality  so  strong, 
gross,  and  manifest,  that  it  must  be  impossible  to  state  it  to  a  man  of 
common  sense  without  producing  an  exclamation  at  the  inequality  of 
it :"  Gwynne  v.  Heaton,  1  Bro.  C.  C.  8  ;  and  see  James  v.  Morgan,  1 
Lev.  Ill;  Stillwell  v.  Wilkins,  Jac.  280;  Rice  v.  Gordon,  11  Beav. 
265 ;  Longmate  v.  Ledger,  6  Jur.  N.  S.  481  ;  Haggarth  v.  Wearing,  12 
L.  R.  Eq.  320  ;  Tennent  v.  Tennents,  2  L.  R.  Ho.  Lo.,  Sc.  App.  6  ; 
Butler  v.  Miller,  1  I.  R.  Eq.  195. 

But  with  regard  to  expectants  and  reversioners  (in  cases  not  coming 
within  the  operation  of  31  &  32  Vict.  c.  4,  and  the  modifications  in  the 
law  introduced  thereby,  which  will  be  hereafter  noticed),  the  authori- 
ties clearly  show,  even  in  the  absence  of  the  different  species  of  frauds 
which,  as  before  observed,  are  frequently  ingredients  in  such  transac- 
tions, that  mere  inadequacy  of  price  is  a  sufficient  ground  for  rescind- 
ing contracts  or  dealings  with  them  for  their  expectancies  or  reversion- 
ary interests.  Thus,  where  an  heir  borrows  money  upon  a  post-obit 
bond  or  otherwise  upon  a  mere  expectancy,  or  sells  it,  a  court  of  equity 
will  set  aside  the  transaction  if  it  is  unreasonable,  or  the  price  is  in- 
adequate :  Curwyn  v.  Milner,  3  P.  Wms.  293,  n. ;  Peacock  v.  Evans, 
16  Ves.  512  ;  and  see  Freme  v.  Brade,  2  De  Gr.  &  Jo.  582. 

The  rule  is  also  applicable  where  the  expectancy  is  an  interest  in 
remainder,  after  the  death  of  the  father  or  any  other  relation  :  Free- 
man v.  Bishop,  2  Atk.  39  ;  Barnard  Ch.  Rep.  16.  Thus,  where  a  son, 
tenant  in  tail  in  remainder,  has,  during  the  life  of  his  father,  sold  his 
interest  in  the  estate  at  an  under-value,  the  sale  has  been  set  aside. 
p5941  See  Nott  v.  Hill,  1  Vera.  167  ;  2  Vern.  27  ;  2  Ch.  Ca.  120  ;  *2 
L         J  Cox,  80,  cited;   Twistleton  v.  Griffith,  1  P.  Wms.  310. 

So,  likewise,  where  a  reversioner  has  mortgaged  his  estate,  or  has 
granted  an  annuity,  or  has  given  a  bond  or  other  security  for  the  pay- 
ment of  a  sum  of  money  or  an  annuity  at  the  death  of  his  father,  the 
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transaction  will  be  set  aside  if  it  appears  to  be  unreasonable,  or  the 
price  inadequate :  Barny  v.  Beak,  2  Ch.  Ca.  136  ;  Wiseman  v.  Beake, 
2  Vern.  121  ;  2  Freem.  Ill ;  1  Eq.  Ca.  Ab.  91  ;  Berny  v.  Pitt,  2  Vera. 
14  ;  2  Swanst.  142,  n. ;  2  Ch.  Ca.  391 ;  2  Ch.  Rep.  396  ;  1  P.  Wms.  312, 
cited  ;  Owynne  v.  Heaton,  1  Bro.  C.  C.  1  ;  Gowland  v.  Be  Faria,  17 
Ves.  20  ;  Evans  v.  Cheshire,  Belt's  Supp.  to  Ves.  300  ;  Kay  v.  Smith, 
21  Beav.  522  ;  Smith  v.  Kay,  7  Ho.  Lo.  Ca.  750  ;  Bromley  v.  Smith,  26 
Beav.  644  ;  Pennell  v.  Millar,  23  Beav.  172  ;  Tottenham  v.  Emmett,  13 
W.  R.  (M.  R.)  123  ;  14  W.  R.  3  ;  Be  Unsworth,  13  W.  R.  (V.  C.  K.) 
448.  And  see  Benyon  v.  Fitch,  35  Beav.  570,  where  the  Court,  under 
the  circumstances,  held  the  mortgagee  entitled  to  the  amount  for  which 
the  mortgagor  had  given  bills,  and  not  simply  to  the  money  actually 
advanced  upon  them. 

The  application  of  the  rule  is  not  prevented  by  the  fact,  that  the 
expectant  heir  was  a  person  of  mature  age  {Earl  of  Portmore  v.  Tay- 
lor, 4  Sim.  182;  Davis  v.  The  Duke  of  Marlborough,  2.  Swanst.  143), 
nor  that  he  perfectly  understood  the  nature  and  extent  of  the  transac- 
tion ;  nor  is  it  necessary  for  the  heir  to  show  that  he  was  in  pecuniary 
distress  at  the  time ;  Bromley  v.  Smith,  26  Beav.  644. 

A  sale  of  a  reversion,  and  a  grant  of  a  reversionary  lease,  stand  upon 
the  same  principles  :   Grosvenor  v.  Sherratt,  28  Beav.  659. 

Mr.  Swanston,  in  his  learned  note  to  Davis  v.  Duke  of  Marlborough, 
2  Swanst.  140,  seems  to  think  that,  in  order  to  constitute  a  title  to  relief, 
the  reversioner  must  also  combine  the  character  of  heir ;  and  he  ob- 
serves, "  that  the  reversionary  interests,  the  sale  of  which  had  been 
rescinded  for  mere  inadequacy  of  price,  were  expectant  on  the  decease 
of  a  parent  or  other  lineal  ancestor  in  every  case  except  the  following : 
Wiseman  v.  Beake,  2  Vern.  121  ;  2  Freem.  Ill ;  1  Eq.  Ca.  Ab.  91  ;  Cole 
v.  Gibbons,  3  P.  Wms.  290  (for  the  original  transaction  in  which,  un- 
confirmed, Lord  Talbot  considered  the  plaintiff  entitled  to  relief)  ;  Bar- 
nardiston  v.  Lingood,  2  Atk.  133  ;  S.  C,  Barnard.  Ch.  Rep.  138 ;  Bowes 
v.  Heaps,  3  V.  &  B.  117  ; — they  were  expectant  on  the  decease  of  the 
reversioner's  uncle,  and  in  Gould  v.  Oakden,  4  Bro.  P.  C.  198,  Toml. 
ed.,  on  the  decease  of  the  wife's  father.  But  in  all  these  cases  the  sale 
had  been  transacted  while  the  vendor  was  in  distress." 

In  nearly  all  these  cases,  it  is  true,  distress  actually  exists ;  but  the 
modern  authorities  show,  that,  *as  distress  or  inequality  is  „,.,, 
always  presumed  to  exist,  the  onus  lies  upon  the  person  deal- 
ing with  a  reversioner  or  expectant,  even  although  he  does  not  combine 
the  character  of  heir,  to  show  that  the  transaction  is  reasonable,  or  the 
price  given  adequate  {Gowland  v.  De  Faria,  17  Ves.  70  ;  Woodroffe  v. 
Allen,  1  Hay  &  J.  73  ;  Bawtree  v.  Watson,  3  My.  &  K.  339  :  Edwards 
v.Browne,  2  Coll.  100;  Sewell  v.  Walker,  12  Jur.  1041;  Davies  v. 
Cooper,  and  Cooper  v.  Jackson,  5  My.  &  Cr.  270  ;  Addis  v.  Campbell, 
1  Beav.  258  ;  King  v.  Savery,  1  Sm.  &  Griff.  271 ;  5  H.  L.  Cas.  627; 
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Edwards  v.  Burt,  2  De  G.  Mac.  &  G.  55 ;  Bromley  v.  Smith,  26  Beav. 
644;  Salter  v.  Bradshaw,  26  Beav.  161  ;  28  L.  J.  (N.  S.)  Ch.  426  ;  St. 
Albyn  v.  Harding,  27  Beav.  11 ;  Foster  v.  Roberts,  29  Beav.  46*7  ;  Jones 
v.  Bicketts,  31  Beav.  130  ;  Sharp  v.  Leach,  31  Beav.  491  ;  Talbot  v. 
Staniforth,  1J.  &  H.  484,  10  W.  R.  (L.  C.)  829  ;  Dally  v.  Wonham,  33 
Beav.  154;  Benyon  v.  Fitch,  35  Beav.  5*70;  but  the  court  will  some- 
times direct  an  inquiry  as  to  the  value:  Sugd.  V.  &  P.  2*76,  14th  ed.). 

The  history  and  policy  of  the  doctrine  are  thus  clearly  commented 
on  by  Sir  J.  Leach,  V.  C. :  "  At  law,  and  in  equity  also,"  observes  his 
Honor,  "  generally  speaking,  a  man  who  has  a  power  of  disposition 
over  his  property,  whether  he  sells  to  relieve  his  necessities,  or  to  pro- 
vide for  the  convenience  of  his  family,  cannot  avoid  his  contract  upon 
the  mere  ground  of  inadequacy  of  price.  A  court  of  equity,  however, 
will  relieve  expectant  heirs  and  reversioners  from  disadvantageous  bar- 
gains. In  the  earlier  cases  it  was  held  necessary  to  show  that  undue 
advantage  was  actually  taken  of  the  situation  of  such  persons  ;  but  in 
more  modern  times  it  has  been  considered  not  only  that  those  who 
were  dealing  for  their  expectations,  but  those  who  were  dealing  for 
vested  reversions  also,  were  so  exposed  to  imposition  and  hard  terms, 
and  so  much  in  the  power  of  those  with  whom  they  contracted,  that  it 
was  a  fit  rule  of  policy  to  impose,  upon  all  who  dealt  with  expectant 
heirs  and  reversioners,  the  onus  of  proving  that  they  had  paid  a  fair 
price,,  and  otherwise  to  undo  their  bargains,  and  compel  a  re-convey- 
ance of  the  property  purchased.  The  principle  and  the  policy  of  the 
rule  may  both  be  equally  questionable.  Sellers  of  reversions  are  not 
necessarily  in  the  power  of  those  with  whom  they  contract,  and  are 
not  necessarily  exposed  to  imposition  and  hard  terms ;  and  persons 
who  sell  their  expectations  and  reversions,  from  the  pressure  of  dis- 
tress, are  thrown  by  the  rule  into  the  hands  of  those  who  are  likely  to 
take  advantage  of  their  situation  ;  for  no  person  can  securely  deal  with 
them :  3  Madd.  235.  Lord  Thuiiow,  however,  fully  approved  of  the 
principle  *upon  which  sales  of  expectant  interest  by  heirs  are 
L  -I  set  aside.  "  For,"  observes  his  Lordship,  "  there  is  a  policy  in 
justice  protecting  the  person  who  has  an  expectancy,  and  reducing  him 
to  the  situation  of  an  infant,  against  the  effect  of  his  own  conduct- 
The  heir  of  a  family,  dealing  for  an  expectancy  in  that  family,  shall  be 
distinguished  from  ordinary  cases ;  and  an  unconscionable  bargain 
made  with  him  shall  not  only  be  looked  upon  as  oppressive  in  the  par- 
ticular instance,  and  therefore  avoided,  but  as  pernicious  in  principle, 
and  therefore  repressed:"  Gwynne  v.  Heaton,  1  Bro.  C.  C.  9. 

In  all  these  cases  one  ground  for  setting  aside  such  dealings  exists  in 
nearly  the  same  degree,  viz.,  that  the  parties  do  not  meet  upon  equal 
terms — there  is  distress  on  one  side,  and  greediness  of  gain  on  the 
other  ;  but,  where  the  reversioner  or  expectant  is  also  heir,  there  is  an 
additional  reason  for  the  interposition  of  equity — "  the  policy  of  the 
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nation  to  prevent  what  was  a  growing  mischief  to  ancient  families,  that 
of  seducing  an  heir-apparent  from  dependence  on  his  ancestor,  who 
probably  would  have  supported  him,  and,  by  feeding  his  extravagances, 
tempting  him,  in  his  father's  life-time,  to  sell  the  reversion  of  that  es- 
tate which  was  settled  upon  him,  forasmuch  as  this  tended  to  the  mani- 
fest ruin  of  families." — Per  Lord  Talbot,  3.  P.  Wms.  293.  And  where 
a  mere  expectant  deals  with  his  expectancy,  a  fraud  is  committed  upon 
the  ancestor  or  person  from  whom  the  spes  successionis  is  entertained. 
"  A  man,"  to  use  the  words  of  Mr.  Justice  Burnett,  in  the  principal 
case,  "  may  be  giving  his  estate  to  a  money-lender  instead  of  the  per- 
son intended ;  and  every  one  disguising  the  truth  from  a  man  who  has 
a  right  to  the  truth  is  wrong,  and  ought  not  to  be  encouraged  :  and  by 
this  delusion  he  gives  his  estate  to  strangers,  when  he  thinks  he  is  giv- 
ing to  his  heir  or  relations,  and  when,  if  he  had  known  the  truth,  he 
would  have  provided  for  that  heir  or  relation,  so  as  to  prevent  his  beg- 
garing himself." 

Although  the  purchaser  of  a  reversion  at  an  undervalue  subsequently 
sells  it  for  its  full  value,  the  original  vendor  may  set  the  transaction 
aside  as  against  the  second  purchaser,  if  he  had  notice  that  the  original 
sale  was  at  an  undervalue:  32  Beav.  282;  Nesbitt  v.  Berridge,  11  W. 
K  (M.  U.)  446. 

It  may  be  here  mentioned,  that  a  fair  agreement  between  expectants 
or  heirs,  to  divide  the  property  which  may  be  left  between  them,  or  to 
any  one  of  them,  is  not  contrary  to  public  policy,  and  will  be  enforced 
in  equity.  Thus,  in  the  leading  case  of  Beckley  v.  Newland,  2  P". 
Wms.  182,  the  plaintiff,  Beckley,  and  Sir  George  Newland,  who  had 
married  two  sisters,  the  presumptive  heirs  of  *Mr.  Turgis,  a  |-*f;qit-| 
very  rich  man,  entered  into  articles  whereby  they  agreed,  that 
whatsoever  should  be  by  will  left  to  either  of  them  should  be  equally 
divided  between  them.  Mr.  Turgis,  who  had  made  and  revoked  several 
wills,  at  length  made  a  will  in  favour  of  Sir  George  Newland,  whereby 
he  left  a  great  personal  estate  to  Sir  George.  Upon  a  bill  being  filed 
by  Beckley  for  a  specific  performance  of  the  agreement,  it  was  objected, 
that  the  articles  to  divide  a  man's  estate  while  he  was  living,  and  to 
share  that  in  which  the  parties,  at  the  time  of  making  the  agreement, 
had  no  manner  of  right,  and  possibly  might  never  have,  were  unfair, 
and  not  to  be  encouraged ;  that  it  was  to  disappoint  the  will  of  the 
testator,  who  in  all  probability  would  have  given  nothing  to  either  of 
the  parties  to  the  agreement,  in  case  he  could  have  foreseen  that  his 
disposition  would  be  frustrated  as  soon  as  ever  he  should  die.  How- 
ever, Lord  Macclesfield  decreed  a  division  of  the  personal  estate,  ac- 
cording to  the  articles.  "  Suppose,"  he  observed,  "  there  were  two 
daughters,  and  the  father  should  leave  almost  all  the  estate  to  the 
eldest,  and  nothing,  or  very  little,  to  the  youngest ;  if  there  should  be 
such  an  agreement  as  in  the  principal  case,  surely  it  would  have  been 
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no  more  than  what  every  one  would  have  wished  for."  See  also 
Wethered  v.  Wethered,  2  Sim.  183;  Harwood  v.  TooJce,  2  Sim.  192; 
Hyde  v.  White,  5  Sim.  524. 

If  the  bulk  of  the  property  sold  be  reversionary,  the  mere  fact  of  a 
part  of  it  being  in  possession  (especially  if  colourably  thrown  into  the 
contract,  and  it  bears  but  a  small  proportion  to  the  whole),  will  not 
prevent  the  application  of  the  rule  of  equity  with  respect  to  sales  of 
interests  in  reversion :  Davis  v.  The  Duke  of  Marlborough,  2  Swanst. 
154 ;  Earl  of  Portmore  v.  Taylor,  4  Sim.  182 ;  and  see  and  consider 
Nesbitt  v.  Berridge,  4  De  G.  Jo.  &  Sm.  54  ;  10  Jur.  N.  S.  53,  reversing 
the  decision  of  the  M.  R.,  9  Jur.  N.  S.  1044;  Webster  v.  Cook,  2  L.  R. 
Ch.  App.  544  n. ;  S.  C,  on  Appeal,  lb.  542,  and  the  remarks  thereon 
of  Sir  J.  Stuart,  V.  C,  in  Tyler  v.  Yates,  11  L.  R.  Eq.  276. 

It  seems  to  have  been  thought  at  one  time,  that  certain  reversionary 
interests  depending  for  instance  upon  marriage  and  birth  of  issue,  were 
not  capable  of  valuation,  and  Sir  John  Leach,  M.  R.,  said,  "  The  proba- 
bility that  a  bachelor  of  sixty-three  will  marry  and  have  issue,  depend- 
ing upon  the  peculiar  habits  and.  disposition  of  the  party,  and  the  acci- 
dents of  life,  is  not  the  subject  of  estimate  or  calculation;  and  I  put 
out  of  my  consideration,  all  evidence  which  affects  to  set  a  value  on 
that  contingency."  See  Baker  v.  Bent,  1  Russ.  &  My.  224 ;  Boolhby 
v.  Boothby,  15  Beav.  213,  n. 

In  that  case,  however,  as  the  *purchaser  had  first  contracted 
L  -I  for  the  reversion  without  regard  to  the  contingency,  and  after- 
wards upon  the  discovery  of  the  contingency,  had  agreed  to  deduct  a 
certain  sum  on  account  of  it,  his  Honor  took  that  to  be  the  real  value 
of  the  contingency,  and  upon  that  assumption  directed  a  reference  as 
to  the  value  of  the  reversion. 

It  seems,  however,  that  the  Court  would  now  receive  evidence  with 
regard  to  the  value  of  a  reversion  affected  by  such  a  contingency,  and 
if  the  contingency  were  very  remote,  no  deduction  would  be  made  on 
account  of  it  in  estimating  the  value  of  the  reversion.  See  Baker  v. 
Bent,  1  Russ.  &  My.  224.  And  in  Davies  v.  Cooper,  5  My  &  Cr.  270, 
where  the  interest  was  contingent  upon  the  death  of  a  lady  without 
having  had  a  child  who  should  attain  twenty-one,  or  who  should  die 
under  twenty -one,  leaving  issue  living  at  the  lady's  death ;  as  she  was 
thirty-five  or  thirty-six  at  the  date  of  the  agreement,  and  had  been  mar- 
ried eight  years,  and  had  never  had  a  child,  and  as  all  the  parties,  of 
whom  the  husband  was  the  principal,  did  not  appear  to  have  attached 
any  importance  to  that  contingency,  Lord  Cottenham  was  of  opinion, 
that,  in  estimating  the  value  of  the  reversion,  it  ought  to  be  considered 
with  reference  only  to  her  life. 

In  Boothby  v.  Boothby  (1  Mac.  &  G.  604),  a  reversion  expectant  on 
the  decease  of  a  tenant  for  life  aged  fifty-six  without  issue  (the  tenant 
for  life  being  married,  and  his  wife  being  in  her  fifty-fourth  year,  and 
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the  only  issue  of  the  marriage  having  been  a  still-born  child  eleven 
years  previously),  was  held  by  Lord  Cottenham,  C.  (overruling  the 
decision  of  Sir  L.  Shadwell,  V.  C. ;  15  Beav.  213  n.),  to  be  capable  of 
valuation.  And  upon  a  reference  to  ascertain  the  value  of  the  rever- 
sion, which  had  been  sold  for  201.,  it  having  been  found  by  the  master 
to  be  worth  350Z.,  the  sale  was  set  aside :  15  Beav.  212.  See  also  Sher- 
wood v.  Robins,  1  Mood.  &  Malk.  194. 

Although,  as  a  general  rule,  the  onus  lies  on  the  purchaser  of  a  rever- 
sionary interest  to  show  that  he  gave  a  fair  value  (Lord  v.  Jeffkins,  35 
Beav.  9),  yet  when  the  vendor  has  stated  in  his  proposals  the  value  of 
the  corpus  of  the  property,  it  lies  upon  the  vendor  to  allege  and  prove 
that  the  value  was  understated :  Perfect  v.  Lane,  3  De  G.  F.  &  Jo.  369. 
Equity  will  also  give  relief,  especially  in  the  case  of  an  expectant 
heir,  against  usurious  loans,  effected  under  the  mask  of  trading,  where, 
instead  of  money  being  actually  advanced,  goods  are  supplied  by  a 
tradesman,  merely  for  the  purpose  of  being  at  once  sold,  and  will  in 
general  set  aside  such  transactions  upon  payment  of  what  the  goods 
produced  upon  a  re-sale,  and  interest:  Waller  v.  Bait,  1  Ch.  Ca.  2*76  ; 
8.  C,  1  Dick.  8  ;  Barny  v.  Beak,  2  Ch.  Ca.  136  ;  and  see  Barker  v. 
Vansommer,  *1  Bro.  C.  C.  149,  in  which  case  a  young  man, 
immediately  upon  coming  of  age,  and  wanting  to  raise  money,  ^  ^ 
gave  a  bond  for  the  price  of  some  silks  to  be  resold  by  him.  "  I  take 
it,"  sa:d  Lord  Thurlow,  on  setting  aside  the  transaction,  "  as  an  ad- 
vancement of  goods,  instead  of  money  to  supply  his  necessities.  It  is 
a  question  of  more  difficulty  what  is  the  sum  of  which  the  account  is  to 
be  taken — whether  the  value  of  the  goods,  or  the  sum  really  made.  In 
the  case  in  Eq.  Ab.  91,  the  Court  thought  proper  to  charge  the  person 
only  with  what  he  really  made  of  the  goods  ;  and  this  is  the  proper  rule, 
for  the  person  advancing  the  goods  knows  they  are  not  to  be  sold  in  the 
shop,  but  in  the  lump,  at  a  different  kind  of  market,  and  that  what  can 
be  got  for  them  in  that  way  is  all  that  will  redound  to  the  benefit  of 
the  party  to  whom  they  are  advanced :  this  leaves  out  of  the  case  the 
value  they  were  of  to  be  sold  in  the  shop." 

However,  in  King  v.  Hamlet,  2  My.  &  K.  456,  Lord  Brougham,  re- 
fused to  relieve  against  securities  given  by  an  heir  in  necessitous  cir- 
cumstances, for  the  shop  price  of  goods  taken  to  a  large  amount,  and 
immediately  sold  to  raise  money,  at  a  loss  on  the  whole  transaction  of 
60Z.  per  cent.  The  decision  in  this  case  was  founded  principally  upon 
two  propositions,  which,  if  sustained  by  subsequent  authorities,  will 
form  material  exceptions  to  the  doctrine  of  courts  of  equity  as  to  the 
dealings  with  expectant  heirs  and  reversioners.  "  Two  propositions," 
said  his  Lordship,  "  I  take  to  be  incontestable,  as  applicable  to  the  doc- 
trines of  this  court  upon  the  subject  of  an  expectant  heir  dealing  with 
his  expectancy,  and  as  governing  more  especially  the  present  question. 
First,  that  the  extraordinary  protection  given  in  the  general  case  must 
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be  'withdrawn,  if  it  shall  appear  that  the  transaction  was  known  to  the 
father,  or  other  persons  standing  in  loco  parentis — the  person,  for  ex- 
ample, from  whom  the  spes  successionis  was  entertained,  or  after  whom 
the  reversionary  interest  was  to  become  vested  in  possession — even  al- 
though such  parent  or  other  person  took  no  active  part  in  the  negotia- 
tion, provided  the  transaction  was  not  opposed  by  him,  and  so  carried 
through  in  spite  of  him.  Secondly,  that  if  the  heir  flies  off  from  the 
transaction,  and  becomes  opposed  to  him  with  whom  he  has  been  deal- 
ing, and  repudiates  the  whole  bargain,  he  must  not,  in  any  respect,  act 
upon  it  so  as  to  alter  the  situation  of  the  other  party,  or  his  property  ;  at 
least,  that,  if  he  does  so,  the  proof  lies  upon  him  of  showing  that  he  did 
so  under  the  continuing  pressure  of  the  same  distress  which  gave  rise 
to  the  original  dealing.  Still  more  fatal  to  his  claim  of  relief  will  it  be 
if  the  father,  or  person  in  loco  parentis,  *shall  be  found  to  have 

L         J  concurred  in  this  adoption  of  the  repudiated  contract 

The  whole  doctrine  with  respect  to  an  expectant  heir  assumes  that  the 
one  party  is  defenceless,  and  exposed,  unprotected  to  the  demands  of 
the  other,  under  the  pressure  of  necessity.  It  would  be  monstrous  to 
treat  the  contracts  of  a  person  of  mature  age  as  the  acts  of  an  infant, 
when  his  parent  was  aware  of  his  proceedings,  and  did  nothing  to  pre- 
vent them.  The  parent  might  thus  lie  by  and  suffer  his  son  to  obtain 
the  assistance  which  he  ought  himself  to  have  rendered,  and  then  only 
stand  forward  to  aid  him  in  rescinding  engagements  which  he  had  al- 
lowed him  to  make  and  profit  by.  If  all  the  cases  be  examined,  from 
the  time  of  Lord  Nottingham  downwards,  no  trace  will  be  found  in  any 
one  of  them  of  the  father's  or  other  ancestor's  privity :  on  the  contrary, 
wherever  the  subject  is  touched  upon,  his  ignorance  is  always  assumed 
as  part  of  the  case ;  and  its  being  so  seldom  mentioned  either  way  shows 
clearly  that  the  privity  of  the  father  or  ancestor  never  was  contempla- 
ted. It  is,  however,  several  times  adverted  to  in  a  manner  demonstra- 
tive of  the  principle.  In  Cole  v.  Gibbons,  3  P.  Wins.  290,  the  ground 
of  this  whole  equity  is  said  to  be  the  policy  of  the  law  to  prevent  the 
heir  being  seduced  from  a  dependence  upon  the  ancestor,  who  probably 
would  have  relieved  him.  In  the  same  spirit,  Lord  Cowper,  in  Twis- 
tleton  v.  Griffith,  1  P.  Wms.  313,  had  before  stated,  as  one  effect  of  the 
law,  its  tendency,  by  cutting  off  relief  at  the  hand  of  strangers,  to  make 
the  heir  disclose  his  difficulties  at  home.  So  in  the  Sari  of  Chester- 
field v.  Janssen,  Mr.  Justice  Burnett  treats  such  transaction  as  things 
done  behind  the  father's  back,  and,  as  it  were  a  fraud  upon  him — a  view 
of  the  subject  also  adopted  by  Lord  Hardwicke  in  the  same  case.  It  is 
as  well  to  mention  these  cases,  because  there  has  been  no  decision  upon 
the  point :  but  it  is  quite  a  clear  one,  and  only  new  because  the  facts 
never  afforded  a  case  for  decision,  the  proposition  having,  appa- 
rently, never  been  questioned."  "The  judgment  of  Lord  Brougham  in 
this  case  was  afl&rmed  in  the  House  of  Lords,  3  C.  &  F.  218 ;  but  Lord 
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Lyndhurst,  in  moving  the  judgment  of  the  House,  merely  said  that  he 
saw  no  reason  to  dissent  from  the  judgment  of  Lord  Brougham  in  the 
Court  below. 

Lord  St.  Leonards,  in  his  learned  work  on  Vendors  and  Purchasers, 
p.  316,  11th.  ed.,  with  great  reason,  questions  the  soundness  of  these 
propositions.  "  The  first  of  these  rules,"  he  observes,  "  is  supported  by 
no  previous  authority,  and  as  a  general  rule  cannot,  it  is  submitted,  be 
maintained  ;  the  knowledge  of  the  parent  may,  under  some  circumstan- 
ces remove  one  of  the  objections  to  such  a  transaction,  but  the 
others  might  still  remain.  The  son  is  entitled  to  be  relieved,  L  J 
although  his  father  may  witness  his  ruin  with  indifference.  It  is  the 
son's  equity,  although  partly  grounded  upon  public  policy.  In  many 
cases  the  person  standing  in  loco  parentis,  or  from  whom  the  spes  suc- 
cessionis  is  entertained,  or  after  whom  the  reversionary  property  is  to 
become  vested  in  possession,  may  be  more  than  indifferent  about  the 
worldly  prospects  of  the  expectant  heir.  Even  in  the  case  of  father  and 
son,  how  frequently  we  find  the  expectant  spendthrift  only  following 
his  parent's  example  !  The  second  rule,  without  the  concluding  quali- 
fication, could  not  be  safely  acted  upon.  In  the  case  of  goods  substi- 
tuted for  money,  and  a  security  given  over  the  buyer's  reversionary 
property,  the  heir  may  offer  to  return  the  goods  if  the  seller  will  relin- 
quish the  securities.  If  the  offer  is  refused,  and  the  heir  then  sell  them 
(which  is  simply  accomplishing  the  purpose  for  which  they  were  bought) 
it  would  not  be  possible  to  maintain  that  he  had  forfeited  any  equity 
which  he  originally  had  to  impeach  the  transaction."  See  also  the  rea- 
sons for  the  appellant,  Sug.  V.  &  P.  1084,  11th  ed.,  and  Sug.  H.  of  L. 
65.     See  also  King  v.  Savery,  1  Sm.  &  G.  271 ;  5  H.  L.  Cas.  627. 

The  repeal  of  the  usury  laws  has  not  altered  the  rules  of  the  Court 
as  to  dealings  with  expectant  heirs,  and,  accordingly,  where  an  extrava- 
gant young  man,  entitled  in  reversion  to  an  estate,  and  very  much 
pressed  for  money,  had  shortly  after  attaining  twenty-one',  given  to  a 
money-lender  securities  bearing  an  exorbitant  rate  of  interest,  they 
were  ordered  to  stand  as  a  security  only  for  the  sums  actually  advanced, 
and  interest  thereon  at  bl.  per  cent,  per  annum  :  Croft  v.  Graham,  2 
De  Gr.  Jo.  &  Sm.  155  ;  and  see  Tottenham  v.  Emmet,  14  W.  R.  3 ;  Bar- 
rett v.  Hartley,  2  L.  P.  Eq.  789  ;  Miller  v.  Cook,  10  L.  R.  Eq.  641,  646. 

The  law  relating  to  the  sales  of  reversions  has  been  altered  by  31  & 
32  Vict.  c.  4,  which  enacts,  that  no  purchase  made  bona  fide  and  with- 
out fraud  or  unfair  dealing,  of  any  reversionary  interest  in  real  or  per- 
sonal estate,  shall  hereafter  be  opened  or  set  aside  merely  on  the  ground 
of  undervalue.  (Sect.  1.)  The  word  '  purchase  '  in  this  Act  shall  in- 
clude every  kind  of  contract,  conveyance,  or  assignment,  under  or  by 
which  any  beneficial  interest  in  any  kind  of  property  may  be  acquired. 
(Sect  2.)  This  Act  shall  come  into  operation  on  the  first  day  of  Janu- 
VOL.  i 52 
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ary,  1868,  and  shall  not  apply  to  any  purchase  concerning  which  any 
suit  shall  be  then  depending." 

The  exception  in  the  statute  as  to  fraud  and  unfair  dealiflg,  leaves  the 
law  as  to   unconscionable  bargains,  as    affecting    reversionary  inter- 
ests, the  same  as  it  was  before  *the  statute  came  into  operation. 
[*602J  gee  mller  y>  Qook^  1Q  L-  R.  Eq#  641>     There  the,  defenclant)  a 

money-lender,  having  agreed  with  the  plaintiff,  who  was  just  twenty- 
one  years  of  age,  and  was  in  difficulties,  to  lend  him  150L  on  his  rever- 
sionary interest  under  his  father's  will,  exacted  securities  for  200Z.  with 
interest  at  20  per  cent,  reducible  to  10  per  cent,  on  punctual  payment, 
and  advanced  only  123L  but  claimed  interest  on  the  whole  amount 
secured,  and  there  were  immediate  powers  of  sale  on  non-payment  of 
principal  and  interest  upon  a  certain  day.  The  plaintiff,  it  seems,  had 
been  assisted  by  Mr.  Ring,  a  solicitor,  who,  however,  stated  that  he 
had  not  been  accurately  informed  of  the  transaction.  It  was  held  by  Sir 
John  Stuart,  V.  C,  that  the  transaction  being  unconscionable,  the  deeds 
executed  by  the  plaintiff  should  only  stand  as  securities  for  the  monies 
actually  advanced  with  interest  at  5  per  cent.  "  As  to  the  argument," 
said  his  Honor,  "  on  the  recent  statute  (31  &  32  Vict.  c.  4,  s.  1)  con- 
cerning dealings  with  reversionary  interests,  the  exception  in  the  stat- 
ute as  to  unfairness  leaves  the  settled  law  as  to  cases  like  the  present 
untouched.  Nor  is  the  case  of  the  defendant  assisted  by  the  presence 
of  Mr.  Ring,  who  appeared  as  the  plaintiff's  friend.  The  evidence 
shows  that  the  advice  of  Mr.  Ring  was  founded  on  misunderstanding 
or  misrepresentation.  But  there  is  a  great  difference  between  the  in- 
tervention of  a  third  party  in  transactions  of  this  kind,  and  where  there 
is  no  pressure  of  necessity  which  the  friend  cannot  relieve.  In  trans- 
actions of  bounty,  indeed,  where  the  advice  of  a  judicious  and  impartial 
friend  may  assist  and  regulate,  and  in  transactions  where  the  pressure, 
not  of  want  and  of  necessity,  but  of  a  confidential  relation  between  the 
parties,  requires  the  impartial  advice  of  a  friend,  the  intervention  of  a 
third  party  is  important.  In  the  present  case,  besides  the  other  objec- 
tions to  the  contract,  the  terms  of  the  powers  of  sale  are  oppressive, 
and  put  the  plaintiff  completely  at  the  mercy  of  the  defendant.  The 
power  to  sell  without  any  notice  to  the  plaintiff  enabled  the  defendant 
at  any  moment  to  extinguish  the  right  of  redemption."  See  also  Tyler 
v.  Yates,  11  L.  R.  Eq.  265,  affirmed  6  L.  R.  Ch.  App.  665,  where  Lord 
Hatherley,  C,  thus  comments  on  the  law  relating  to  the  sale  of  rever- 
sionary interests,  and  shows  very  clearly  and  concisely  how  far  it  has 
been  affected  by  the  acts  repealing  the  usury  laws  and  by  the  more 
recent  Act  of  31  &  32  Vict.  c.  4.  "  The  appellants,"  said  his  Lordship, 
"  have  urged  upon  me  that  the  Court  must  obey  the  law  which  has 
repealed  the  former  laws  with  respect  to  usury,  and  I  have  been  told 
that  the  Court  is  bound  by  *the  law  which  enacts  that  the  sale 
L  603J  0|.  a  reversionary  interest  is  not  to  be  set  aside  on  the  ground 
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of  undervalue  merely.  I  am  one  of  those  who  believe  that  these 
changes  in  the  laws  are  very  wise  in  many  respects.  .  .  The  legisla- 
ture, however,  has  not  repealed,  and  I  believe  will  not  repeal,  the  doc- 
trines of  this  Court  by  which  protection  is  thrown  round  unwary 
young  men  in  the  hands  of  unscrupulous  persons  ready  to  take  advan- 
tage of  their  necessities.  This  case  has  in  reality  nothing  to  do  with 
the  amount  of  interest  charged,  though  it  is  difficult  in  these  cases  to 
avoid  entering  into  the  question  of  consideration.  That  question  is, 
however,  of  the  very  smallest  importance  if  the  Court  can  find  that 
these  young  men  have  been  fairly  dealt  with.  I  conceive  the  reason 
why  the  law  as  to  sales  of  reversions  was  altered  to  be  that  the  doc- 
trines of  this  Court  had  been  carried  to  an  extravagant  length  on  that 
subject.  The  protection  of  the  Court  with  regard  to  the  sale  of  rever- 
sionary interests  was  chiefly  given  to  expectant  heirs  of  real  property, 
and  was  gradually  extended  to  persons  who  had  reversionary  interests 
of  any  kind." 

What  dealings  with  reversionary  interests  are  unimpeachable. \ — 
"  The  Court  will  not  view  transactions  between  father  and  son  in  the 
light  of  reversionary  bargains,  but  will  regard  them  as  family  arrange- 
ments."— Per  Lord  Eldon  in  Tweddell  v.  Tweddell,  T.  &  R.  13 ;  and 
see  Heron  v.  Heron,  2  Atk.  160  ;  Wallace  v.  Wallace,  2  D.  &  W.  452  ; 
and  in  the  absence  of  undue  influence  on  the  part  of  the  parent  they 
will  be  binding :  Bellamy  v.  Sabine,  2  Ph.  425  ;  Firmin  v.  Pulham,  2 
De  G.  &  Sm.  99  ;  Willoughby  v.  Brideoke,  13  W.  R.  (M.  R.)  515,  lb. 
(L.  J.)  1056  ;  and  see  the  notes  to  Huguenin  v.  Baseley,  and  Stapilton 
v.  Stapilton,  vol.  2. 

The  principle  on  which  the  Court  acts  in  discouraging  mortgages, 
sales,  and  dealings  with  reversionary  interests,  has  no  application  to  a 
settlement  by  an  heir  in  favour  of  his  wife  and  children :  Shafto  v. 
Adams,  4  Giff.  492. 

The  sale  of  a  reversionary  interest  by  auction  fairly  conducted  will 
render  it  unnecessary  for  the  purchaser  to  show  that  he  has  given  an 
adequate  price  ;  for  the  principle  of  the  ordinary  rule  is  not  applicable 
to  this  case,  because  as  there  is  no  treaty  between  the  vendor  and  pur- 
chaser, there  can  be  no  opportunity  for  fraud  or  imposition  on  the  part 
of  the  purchaser ;  the  vendor  is  in  no  sense  in  the  power  of  the  pur- 
chaser ;  and,  moreover,  the  sale  by  auction  is  evidence  of  the  market 
price.  This  was  first  decided  by  Sir  John  Leach,  V.  C,  in  Shelly  v. 
Nash,  3  Madd.  232,  who,  when  it  was  urged  that  pretended  sales  by 
auction  might  be  used  to  cover  ^private  bargains,  observed,  r^Rn,-i 
"  where  such  cases  occur,  they  will  operate  nothing."  J 

Where,  however,  the  sale  by  auction  takes  place  under  such  circum- 
stances as  to  affect  the  purchaser  with  notice  that  he  is  dealing  with  a 
person  in  such  distress  that  he  does  not  use  the  ordinary  precautions 
against  a  sale  at  an  undervalue,  the  purchaser  will  not,  it  seems,  be  re- 
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lieved  from  the  obligation  of  proving  that  he  gave  a  fair  price.  Thus, 
in  Fox  v.  Wright,  6  Madd.  Ill,  where  a  bill  was  filed  to  be  relieved 
against  certain  post-obit  bonds,  Sir  John  Leach,  V.  C,  said,  "  The  true 
effect  of  the  case  of  Shelly  v.  Nash  is,  that  every  purchaser  at  a  sale 'by 
auction  of  a  reversion  is  not  necessarily  bound  to  establish  that  he  pur- 
chased at  a  full  price — that  he  may  purchase  under  circumstances  which 
make  it  as  equitable  that  he  should  have  the  benefit  of  his  bargain, 
without  such  proof,  as  if  he  had  bought  not  a  reversion,  but  an  estate 
in  possession.  The  question  is,  whether  the  present  defendant  pur- 
chased this  post-obit  bond  under  such  circumstances.  The  particulars 
of  sale  disclose  that  the  vendor  was  a  young  man  about  to  raise  a  sum 
of  40,000Z.  upon  post-obit  bonds,  payable  at  the  death  of  his  father,  and 
that  the  sale  of  these  bonds  was  to  take  place  without  reserve — that  is, 
without  any  bidding  on  his  part.  Those  who  attended  this  auction 
necessarily,  therefore,  knew  that  the  vendor  was  a  young  man  in  dis- 
tress ;  that  he  was  so  much  pressed  for  money  that  he  undertook,  with 
those  who  thought  fit  to  be  bidders,  that  he  would  not  have  recourse  to 
those  precautions  by  which  every  provident  seller  at  an  auction  protects 
himself  against  an  inadequate  price  ;  and  I  have  to  ask  myself,  in  the 
language  of  the  case  of  Shelly  v.  Nash,  whether  it  can  be  considered 
that  the  vendor  is  not,  in  some  sense,  in  the  power  of  those  who  deal 
with  him  ;  and  whether  a  sale  by  auction  under  such  circumstances,  af- 
fords fair  evidence  of  the  market  price.  At  all  events,  the  question  in 
this  cause  is  of  too  much  importance  to  be  decided  incidentally  upon 
this  motion,  and  I  must  continue  this  injunction  till  the  hearing,  upon 
the  terms  of  the  plaintiff  bringing  into  Court  the  auction  price,  together 
with  interest  at  51.  per  cent,  from  the  time  of  payment." 

It  is  not,  however,  essential  to  the  validity  of  a  sale  of  a  reversionary 
interest  that  it  should  be  by  public  auction.  "  For  if,"  as  observed  by 
Lord  Cranworth,  "  previously  to  the  sale  of  a  reversionary  interest,  the 
vendor  aud  purchaser  concur  in  ascertaining  from  persons  of  competent 
skill  and  having  knowledge  of  the  property,  and  of  all  the  circumstan- 
ces likely  to  influence  value,  a  well  considered  estimate  of  what  the 
property  would  be  likely  to  fetch  on .  a  sale,  and  act  on  that  opinion, 
r*fin^T  *we  are  ^ar  from  meaning  to  decide  that  such  transaction  could 
be  afterwards  impeached,  merely  because  other  survivors  should 
come  to  a  conclusion  different  from  that  on  which  the  parties  had  acted. 
The  Court  would  probably  in  such  a  case  be  much  inclined  as  a  matter 
of  fact  to  believe  the  original,  and  not  the  subsequent  estimates  to  be 
correct :  per  Lord  Cranworth,  L.  J.,  2  De  Gr.  Mac.  &  G.  63.  And  where 
a  bill  was  filed  to  set  aside  a  sale  by  private  contract  of  a  reversion,  it 
was  held  that  the  highest  bid  for  it  upon  a  previous  attempt  to  sell  it 
by  auction  was  a  fair  test  of  its  market  value :  Lord  v.  Jeffkins,  35 
Beav.  1. 

But  where  upon  the  sale  by  private  contract  of  a  reversionary  interest 
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in  leaseholds,  nothing  was  done  except  obtaining  the  opinion  of  an 
actuary  acquainted  with  the  local  circumstances  likely  to  influence  the 
value,  and  in  a  suit  to  impeach  the  sale,  the  purchaser  was  unable  to 
show  that  he  had  given  the  full  value,  the  sale  was  set  aside :  Edwards 
v.  Burt,  2  De  G.  Mac.  &  G.  55.    And  see  Edwards  v.  Browne,  2  Coll.  100. 

A  lot  purchased  by  private  contract  at  an  inadequate  price  may  be 
set  aside,  although  assigned  by  the  same  deed  with  a  lot  purchased  by 
public  auction:  Newton  v.  Sunt,  5  Sim.  511. 

The  rule  as  to  the  sale  of  reversionary  interests  is  not  applicable  to 
a  sale  of  property  by  the  reversioner  and  the  person  having  the  prior 
interest ;  for  the  rule  proceeds  upon  the  notion,  that  he  who  has  only  a 
future  interest  to  sell  does  not  meet  a  purchaser  upon  equal  terms,  but 
if  the  person  having  the  prior  interest  and  the  reversioner  concur  in 
selling  property — if,  for  instance,  the  father,  tenant  for  life,  and  the  son 
remainder-man  in  tail,  concur  together  in  selling  estates,  they  form,  in 
fact,  one  vendor,  with  a  present  interest,  and  meet  a  purchaser  with  the 
same  advantages  as  if  a  single  person  had  the  whole  power  over  the 
estates  ;  the  onus,  therefore,  would  n,ot  lie  upon  the  purchaser,  of  show- 
ing that  he  gave  an  adequate  price.  See  Wood  v.  Abrey,  3  Madd.  422  ; 
Wardle  v.  Carter,  7  Sim.  490  ;  Cooke  v.  Burtchall,  2  Dru.  &  War. 
165  ;  Sibbering  v.  Earl  of  Balcarras,  3  De  G.  &  Sm.  735,  736.  But 
there  may,  notwithstanding  the  concurrence  of  the  tenant  for  life,  exist 
other  circumstances  in  the  case  which  might  throw  the  onus  upon  the 
purchaser,  to  show  that  he  gave  an  adequate  price,  as  in  the  case  of  a 
purchase  by  an  attorney  from  his  client,  or  in  the  case  of  undue  parental 
influence  having  been  used  :  King  v.  Savery,  1  Sm.  &  Giff.  261 ;  S.  C, 
5  H.  L.  Cas.  627.     See  also  Hannah  v.  Hodgson,  30  Beav.  19. 

Where  even  before  31  &  32  Vict.  c.  4  came  into  operation,  a  person 
dealing  with  an  heir  or  reversioner,  showed  that  the  transaction 
*was  reasonable,  and  that  a  fair  price  had  been  given,  either 
for  a  reversionary  interest,  annuity,  or  post-obit  bond,  a  Court  L  J 
of  equity  would  not,  in  the  absence  of  fraud,  set  it  aside :  Dews  v. 
Brandt,  Sel.  Ch.  Ca.  7  Batty  v.  Lloyd,  1  Vern.  141  ;  Wharton  v.  May, 
5  Ves.  27  ;  Curling  v.  Townshend,  19  Yes.  634  ;  Lord  Aldborough  v. 
Tyre,  7  C.  &  F.  436. 

What  constitutes  inadequacy  of  price.] — There  is  no  rule  in  our  law 
as  to  what  difference  between  the  real  value  of  the  property  and  the 
consideration  paid  constitutes  inadequacy  of  price ;  this  the  Judge 
must  decide.  By  the  civil  law,  a  consideration  which  exceeded  half  the 
value  of  the  property  was  adequate :  Baldwin  v.  Bochford,  cited  2  Ves. 
517  ;  Nott  v.  Hill,  2  Ch.  Ca.  121,  where  Lord  Nottingham  says,  "By 
the  civil  law  a  bargain  of  double  the  value  shall  be  avoided,"  and  wished 
it  were  so  in  England.     See  0.  Lib.  iv.,  Tit.  xliv.  1.  2. 

As  to  the  valuation  of  a  reversionary  interest.'] — When  it  becomes 
necessary  to  consider  the  value  of  a  reversionary  interest,  much  diffi- 
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culty  arises  from  the  conflicting  evidence  usually  given — on  the  one 
hand,  by  auctioneers  and  surveyors,  who  estimate  the  value  by  the 
market-price;  on  the  other,  by  actuaries,  who  generally  estimate  the 
value  according  to  the  tables.  It  is,  however,  now  fully  established, 
that,  in  calculating  the  value  of  a  reversionary  interest,  the  Court  will 
be  guided,  not  by  the  tables,  but  by  the  market  price  ;  and  in  the  case 
of  real  estate,  its  nature,  position,  and  other  particulars  ought  to  be 
considered  as  affecting  the  value  of  the  interest  sold.  See  Hincksman 
v.  Smith,  3  Russ.  433 ;  Eeadon  v.  Rosher,  M'Cl.  &  Y.  89 ;  Potts  v. 
Curtis,  1  You.  543  ;  Newton  v.  Hunt,  5  Sm.  511  ;  Wardle  v.  Garter,  1 
Sim.  490;  Ryle  v.  Swindells,  M'Cl.  519  ;  Edwards  v.  Browne,  2  Coll. 
100  ;  Davies  v.  Cooper,  5  My.  &  Cr.  2*70  ;  Lord  Aldborough  v.  Tyre,  1 
C.  &  F.  436 ;  Bernal  v.  Lord  Donegal,  3  Dow.  133  :  1  Bligh.,  N.  S., 
594  ;  Edwards  v.  Burt,  2  De  G.  Mac.  &  G.  55,  51 ;  Perfect  v.  Lane,  3 
De  G.  F.  &  Jo.  369 ;  Tynte  v.  Hodge,  2  Hem.  &  Mill.  287.  The  con- 
trary doctrine  was  supposed  to  have  been  laid  down  by  Sir  William 
Grant,  M.  R.,  in  Gowland  v.  De  Faria,  IT  Ves.  20  ;  but  Lord  Cotten- 
ham,  in  the  important  case  of  Lord  Aldborough  v.  Tyre,  1  C.  &  F. 
451,  denies  that  such  a  conclusion  is  to  be  drawn  from  the  decision  of 
Sir  William  Grant.  "  There  are  two  propositions,  one  of  which  was 
established,  and  the  other  supposed  to  be  established,  in  that  case.  The 
one  said  to  be  established  was,  that  in  a  transaction  with  an  expectant 
heir,  it  was  necessary  for  the  party  seeking  the  benefit  of  that  transac- 
r*RMl  ^on  ^°  sh°w  *that  he  gave  a  fair  price;  but  that  proposition 
has  been  the  subject  of  much  observation,  undoubtedly,  since 
that  decision  took  place ;  and  it  has  been  considered  as  interfering  a 
good  deal  with  that  proper  discretion  which  persons  who  are  capable, 
according  to  the  law  of  this  country,  of  disposing  of  their  property 
ought  to  be  at  liberty  to  exercise.  At  the  same  time,  it  does  establish 
a  rule  which  has  the  effect  of  protecting  persons  who  are  generally 
speaking,  very  much  in  need  of  protection.  Of  the  policy  of  that  rule 
it  is  not  my  purpose  to  say  anything  ;  that  rule  has  been  established  in 
the  case  of  Gowland  v.  De  Faria,  and  has  been  recognised  ever  since. 

"  But  another  proposition  has  been  supposed  to  be  established  by 
that  case,  which  is,  that  in  transactions  of  this  sort  the  Court  has  only 
to  look  at  the  value  of  the  reversionary  interest,  calculated  according 
to  the  tables ;  that  is  to  say,  how  much  of  the  value  of  the  property  is 
to  be  deducted  on  account  of  its  being  a  postponed  interest — postponed 
by  the  chance  of  the  duration  of  another's  life — and  that  that  is  capa- 
ble of  being  reduced  by  calculation  to  what  is  considered  a  fair  reduc- 
tion with  reference  to  the  duration  of  the  life  on  which  it  is  depend- 
ent. I  do  not  find  any  such  proposition  established  by  Sir  William 
Grant,  in  that  case.  Sir  William  Alexander,  in  the  case  of  Headen  v. 
Rosher,  M'Cl.  &  Y.  89,  and  Lord  LjTidhurst,  in  the  case  of  Potts  v. 
Curtis,  1  You.  543,  entertained  the  same  opinion ;  and  upon  looking  at 
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the  language  of  Sir  William  Grant,  it  does  appear  to  me  that  that  rule 
is  not  to  be  extracted  from  it.  In  that  case  there  was  no  evidence  but 
that  of  the  actuaries,  and  the  evidence  of  the  actuaries  proved  that  the 
sum  given  was  not  the  marketable  value  of  the  reversion.  Sir  William 
Grant,  in  observing  on  the  case,  states  the  evidence,  before  him — 
namely,  that  of  the  actuaries,  and  saj's  there  is  no  other  evidence  in 
the  case ;  and  he  then  proceeds  upon  that  evidence,  there  being  no 
other.  Now  the  only  observation  I  will  make  upon  that  case  is,  that 
one  may  suppose  it  would  have  been  a  more  wholesome  course  to  have 
adopted,  seeing  that  the  evidence  was  only  the  evidence  of  the  actua- 
ries, and  the  Court  being  of  opinion  that  that  was  not^  evidence  which 
ought  to  be  conclusive  in  the  case  of  that  description  between  these 
parties,  I  say  it  would  seem  to  have  been  better  to  have  adopted  some 
course  for  the  purpose  of  ascertaining  more  correctly  the  value,  in  the 
sense  in  which  that  term  is  used  in  inquiries  of  that  kind.  Sir 
William  Grant,  however,  did  not  adopt  that  course,  and  he  decided  it 
upon  the  only  evidence  he  had,  that  only  evidence  being  to  the  effect 
that  an  inadequate  consideration  had  been  given.  It  is,  therefore,  not 
an  expression  of  opinion  by  Sir  William  Grant  *that  this  is  a 
rule  that  ought  to  be  adopted.  It  is  only  a  dealing  with  that  *-  -1 
case  with  reference  to  its  own  particular  circumstances.  That  rule  has 
been  disapproved  of  by  the  highest  authority.  It  was  disapproved  of 
by  Sir  William  Alexander,  in  a  judgment,  the  reasons  of  which  are 
very  conclusive  to  show  the  soundness  of  the  decision  at  which  he  ar- 
rived :  Headen  v.  Bosher,  M'Cl.  &  Y.  89.  It  was  also  objected  to  and 
disapproved  of  by  Lord  Lyndhurst,  in  the  case  to  which  I  have  referred 
(Potts  v.  Curtis,  1  You.  543)  ;  and  if  your  Lordships  consider  what  the 
effect  of  that  rule  would  be — how  inapplicable  it  is  to  the  great  mass 
of  cases,  how  little  calculated  it  is  to  lead  to  a  right  conclusion,  and 
how  much  it  must  interfere  with  the  right  of  disposing  of  property — I 
am  sure  your  Lordships  will  not  hesitate  in  preferring  the  rule  which 
has  been  established  in  the  subsequent  cases,  to  that  which  has  been 
supposed  to  have  been  established  in  the  case  of  Gowland  v.  Be  Faria. 
It  is  sufficient  to  say  that  the  establishment  of  that  rule  would  make  it 
impossible  for  an  expectant  heir  to  dispose  of  his  interest  at  all.  That, 
I  apprehend,  is  quite  a  sufficient  objection.  It  is  a  rule  also,  which  as 
a  general  rule,  being  calculated  on  the  result  of  a  great  mass  of  cases, 
must  apply  with  great  injustice  in  a  great  variety  of  individual  cases. 
The  lives  are  supposed  to  be  of  average  value,  but  the  life  in  question 
may  be  an  extraordinary  good  or  an  extraordinary  bad  one,  which  is 
likely  to  last  beyond  the  usual  time,  or  the  contrary.  How,  then,  can  it 
be  right  to  establish  a  rule  not  applicable  to  the  particular  case,  but 
applying  to  a  mass  of  cases  collected  together,  and  to  make  that  rule 
govern  an  individual  case,  to  which  it  may  not  at  all  apply  ? 

"  My  Lords,  I  will  not  go  further  into  my  reasons  for  not  adhering 
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to  that  supposed  rule.  The  matter  having  been  very  fully  and  ably 
discussed  by  Sir  William  Alexander  and  Lord  Lyndhurst,  it  appears 
unnecessary  further  to  discuss  it  here  than  to  say  that  I  entirely  concur 
in  the  reasons  of  those  two  very  learned  judges ;  and  I  do  not  think 
that  the  rule  supposed  to  be  extracted  from  Gowland  v.  De  Faria  is  a 
rule  which  ought  to  be  laid  down." 

The  value  of  a  reversionary  interest  is  always  to  be  calculated  with 
reference  to  the  time  of  the  contract,  and  not  to  the  result ;  so  that, 
although,  in  the  events  which  may  have  happened,  a  large  price  has 
been  given  for  a  reversionary  interest,  the  Court  cannot  take  that  into 
consideration,  if  the  price  at  the  time  of  the  contract  was  inadequate  : 
Gowland  v.  De  Faria,  IT  Yes.  20,  25. 

The  circumstance  that  a  reversionary  interest  forms  part  of  the  sub- 
ject of  a  Chancery  suit,  must  *be  taken  into  consideration  as 
L  bU9J  involving  a  considerable  deduction  from  the  strictly  calculated 
value  of  such  interest  {Perfect  v.  Lane,  30  Beav.  197,  3  De  G.  F.  &  Jo. 
369)  :  so  must  the  costs  of  selling  real  estates.     lb. 

As  to  the  terms  upon  which  the  sale  of  a  reversionary  interest  will 
be  set  aside.] — Where  any  transaction  with  an  expectant  heir  or  rever- 
sioner is  set  aside,  on  the  sole  ground  of  the  inadequacy  of  the  price, 
the  Court,  proceeding  upon  the  well  known  maxim  "  that  he  who  seeks 
equity  must  do  equity,"  will  only  give  relief  upon  payment  of  the  sum 
actually  advanced,  with  interest  and  costs  (Twistleton  v.  Griffith,  1  P. 
Wms.  310 ;  Gwynne  v.  Eeaton,  1  Bro.  C.  C.  1 ;  Peacock  v.  Evans,  16 
Ves.  512  ;  Wharton  v.  May,  5  Ves.  27  ;  Curling  v.  Toionshend,  19  Ves. 
633 ;  Boives  v.  Heap,  3  V.  &  B.  117  ;  Evans  v.  Chesshire,  Belt's  Suppl. 
to  Ves.  312  ;  Fox  v.  Wright,  6  Madd.  Ill ;  Miller  v.  Cook,  10  L.  R.  Eq. 
641,  647) ;  except  the  costs  of  an  unsuccessful  reference  as  to  value 
(Boothby  v.  Boothby,  15  Beav.  212,  214  ;  Edwards  v.  Burt,  2  De  Gex 
Mac.  &  G.  55,  65 ;  Jones  v.  Ricketts,  31  Beav.  130)  ;  and  misconduct  on 
the  part  of  the  purchaser  of  a  reversionary  interest  will  disentitle  him 
to  costs  (Baugh  v.  Price,  1  Wils.  320 ;  Gowland  v.  De  Faria,  17  Ves. 
20 ;  Moroney  v.  O'Dea,  1  Ball  &  B.  109,  and  the  reporter's  note  ;  Wood 
v.  Abrey,  3  Madd.  417  ;  Bawtree  v.  Watson,  3  My.  &  K.  339 ;  Tyler  v. 
Yates,  11  L.  R.  Eq.  265  ;  so,  where  he  has  refused  a  larger  sum  for  prin- 
cipal and  interest  before  the  suit  was  instituted,  he  will  have  to  pay  the 
costs  of  litigation  which  he  rendered  necessary:  Benyon  v.  Fitch,  35 
Beav.  570,  578).  But  compound  interest  will  never  be  allowed  to  the 
purchaser:  Gowland  v.  De  Faria,  17  Ves.  20. 

It  seems  that  the  plaintiff  must  pay  the  costs  of  suit  so  far  as  they 
relate  to  charges  of  fraud  or  undue  pressure  not  proved :  St.  Albyn  v. 
Harding,  27  Beav.  11 ;  but  see  Tyler  v.  Yates,  11  L.  R.  Eq.  265.  And 
as  to  costs  see  Bromley  v.  Smith,  26  Beav.  644. 

Confirmation  and  acquiescence.] — Impeachable  transactions,  as  in 
Chesterfield  v.  Janssen,  may  be  rendered  valid  by  acts  of  confirmation 
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{Cole  v.  Gibbons,  3  P.  Wms,  289)  ;  or  acquiescence  for  a  great  length 
of  time  (Sibbering  v.  Earl  of  Balcarras,  3  De  G.  &  Sm.  135 ;  Addis  v. 
Campbell,  4  Beav.  401 ;  Lord  v.  Jeff  kins,  35  Beav.  7),  on  the  part  of  a 
person  who  is  cognizant  of  his  right  to  relief;  for  it  has  been  well  said, 
"that  the  presumption  which  a  Court  of  justice  most  properly  enter- 
tains against  stale  demands,  can  never  be  more  properly  applied  than 
in  a  case  where  the  burden  of  proof  upon  a  most  material  point  in  con- 
troversy *is  thrown  upon  the  defendant"  (3  De  G.  &  Sm.  "737)  >,-„.,-, 
but  confirmation  or  acquiescence  will  be  of  no  avail  whilst  the  L  -• 
reversioner  continues  in  the  same  situation  as  when  he  entered  into  the 
contract,  for  in  such  cases  it  has  always  been  presumed,  that  the  same 
distress,  which  pressed  him  to  enter  into  the  contract,  prevented  him 
from  coming  to  set  it  aside ;  it  is  only  when  he  is  relieved  from  that 
distress  that  he  can  be  expected  to  resist  the  performance  of  the  con- 
tract (Oowland  v.  De  Faria,  IT  Ves.  20  ;  Medlicott  v.  O'Donel,  1  Ball 
&  B.  156  ;  Kendall  v.  Beckett,  2  Russ.  &  My.  88  ;  Edwards  v.  Browne, 
2  Coll.  100).  See  Fox  v.  Mackre.th,  ante,  146,  and  note,  115  ;  and  in 
Cumuyn  v.  Milner,  3  P.  Wms.  292,  n.,  relief  was  given  even  after  pay- 
ment of  the  money  due  on  a  post-obit  bond,  the  payment  having  been 
made  from  fear  of  an  execution. 

Where  a  transaction  is  not  merely  voidable  or  impeachable,  but  is 
absolutely  void,  upon  principles  of  public  policy,  then,  as  is  laid  down 
by  Lord  Hardwicke  in  the  principal  case,  it  is  incapable  of  confirma- 
tion. Thus,  a  usurious  contract  was,  and  a  marriage  brokage  contract 
still  is,  void  ab  initio,  and  does  not  admit  of  confirmation :  Shirley  v. 
Martin,  3  P.  Wms.  74,  n. ;  Cole  v.  Gibson,  1  Ves.  506,  507. 


"  There  is  no  case  where  mere  consideration,  the  ground  is  fraud 

inadequacy  of  price,  independent  arising  from  gross  inequality.    TJn- 

of  other  circumstances,'' said  Chan-  less  the  inadequacy  does,  of  itself, 

cellor  Kent,  in  Osgood  v.  Frank-  ex  evidentia  rerum,  prove  fraud, 

lin,  2  Johnson's  Chancery,  1,  23,  the  rule  is,  says  Ch.  B.  Macdonald, 

"has   been   held   sufficient  to  set  (1   Wightwick,   109,)    that   inade- 

aside  a  sale  made  between  parties  quacy,  by  itself,  has  not  the  weight 

standing   on    equal    ground,   and  suggested.     If,  indeed,  advantage 

dealing  with   each   other  without  be   taken,   on    either   side,  of  the 

any     imposition     or     oppression,  ignorance  or  distress  of  the  other, 

And  the  inequality  amounting  to  it  affords  anew  and  distinct  ground, 

fraud,  must  be  so  strong  and  mani-  and  a  very  great  inadequacy  may 

fest  as  to  stock  the  conscience  and  form  a  presumption  of  oppression, 

confound  the  judgment  of  any  man  Dealing  with   younger  heirs,  and 

of  common  sense.     The  doctrine  is  for  reversionary  interests,  is  also 

settled,  that  in  setting  aside  con-  watched  with  the  utmost  jealousy, 

tracts,  on  account   of  inadequate  and  constitutes  a  particular  clas3 
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of  cases,  forming  another  excep- 
tion to  the  general  rule,  that  for 
mere  inadequacy  of  price  a  con- 
tract is  not  to  be  set  aside.  So, 
leases  of  charity  estates  will  be 
set  aside  for  an  undervalue,  if  con- 
siderable, though  there  be  no  im- 
putation of  fraud,  on  grounds  pe- 
culiar to  that  trust."  See  also 
Juzan  et  al.  v.  Toulmin,  9  Ala- 
bama, 663,686;  Warner  v.  Daniels 
et  al.,  1  Woodbury  &  Minot,  92, 
102,  103,  110.  The  peculiar  prin- 
ciple that  the  sale  of  a  reversion 
by  a  young  heir,  for  a  very  inade- 
quate price,  will  be  set  aside  in 
Chancery,  without  evidence  of 
fraud,  is  recognised  by  Catron,  J., 
in  Jenkins  et  al.  v.  Pye  et  al.,  12 
Peters,  241,  251,  where  the  Eng- 
lish cases  are  reviewed.  "  That 
such  purchase,"  he  remarks,  "  is  a 
constructive  fraud,  and  the  pur- 
chaser compelled  to  account  and 
give  up  his  bargain,  if  found  to  be 
advantageous,  has  not,  for  a  cen- 
tury, been  an  open  question.  The 
conveyance  is  treated  as  a  mort- 
gage, and  the  grantor  relieved  on 
payment  of  the  principal  advanced 
and  interest,  without  inquiry 
whether  there  was  a  fraud  or  im- 
position :  Davidson  v.  Little,  10 
Harris,  245,  252. 

It  is  a  well  established  principle 
in  courts  of  equity  in  this  coun- 
try, that  a  conveyance  or  contract 
will  be  set  aside,  wherever  it  has 
been  obtained  through  undue  in- 
fluence over  a  person  greatly  under 
the  power  of  another,  if  there  is 
inadequacy  of  price,  or  clear 
ground  of  inference  that  a  confi- 
dence reposed  has  been  abused, 
or  advantage   has  been  taken   of 


incompetency,  weakness  of  under- 
standing, or  clouded  or  enfeebled 
faculties  :  Wheeler  v.  Smith  et  al., 
9  Howard's  S.  Ct.  55,  82  ;  Whelan 
v.  Whelan,  3  Cowen,  539,  512; 
M'Craw  v.  Davis,  2  Iredell's 
Equity,  618 ;  Hunt  v.  Moore,  2 
Barr,  105  ;  Slocum  and  Wife  v. 
Marshall  et  al.,  2  "Washington,  C. 
C.  391;  Kennedy's  Heirs  and 
Executors  v.  Kennedy's  Heirs,  2 
Alabama,  514,  606,  post  vol.  3,  e. 
See  the  principles  applicable  to 
this  subject,  examined  in  Taylor 
v.  Taylor  et  al.,  8  Howard's  S.  Ct. 
183.  "If  deeds  are  obtained," 
said  Marshall,  C.  J.,  in  Harding 
v.  Handy,  11  Wheaton,  104,  125, 
"  by  the  exercise  of  undue  influ- 
ence over  a  man  whose  mind  has 
ceased  to  be  the  safe  guide  of  his 
actions,  it  is  against  conscience 
for  him  who  has  obtained  them  to 
derive  any  advantage  from  him. 
It  is  the  peculiar  province  of  a 
court  of  conscience,  to  set  them 
aside.  That  a  court  of  equity  will 
interpose  in  such  a  case,  is  among 
its  best  settled  principles."  See 
vol.  2,  part  2,  note  to  Huguenin  v. 
Baseley.  The  general  principle 
stated  in  Chesterfield  v.  Janssen, 
that  equity  will  give  relief  against 
presumptive  frauds,  and  therein 
will  go  further  than  courts  of  law, 
where  fraud  must  be  proved  and 
not  presumed  only,  has  been  re- 
peatedly recognized  in  this  coun- 
try;  Butler  et  al.  v.  Haskell,  4 
Dessaussure,  652,  684  :  Warner  v. 
Daniels  et  al.,  1  Woodbury  & 
Minot,  92,  103  ;  Lester  v.  Mahan, 
25  Alabama,  445.  "  The  distinc- 
tion between  legal  and  equitable 
jurisdiction   upon  lraud  is  this," 
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said  Woodworth,  J.,  in  delivering 
the  opinion  of  the  court  in  Jackson 
v.  King,  4  Cowen,  207,  220,  "  that 
at  law  it  must  be  proved,  not  pre- 
sumed ;  so  that  equitable  jurisdic- 
tion may  be  exercised  upon  an 
instrument  unduly  obtained,  when 
a  court  of  law  could  not  enter  into 
the  question,  (18  Ves.  483.)  In 
Butcher  v.  Butcher,  (1  V.  & 
Beames,  98,)  Lord  Eldon  observes, 
that  some  judges  have  said,  that  a 
deed  cannot  be  fraudulent,  unless 
it  be  fraudulent  both  in  law  and 
equity ;  but  to  that  doctrine  he 
could  not  agree,  though  a  strong 
inclination  had  been  evident  to 
say,  whatever  is  equity  ought  to 
be  law  ;  an  opinion  acted  upon  by 
Mr.  Justice  Buller,  who  had  per- 
suaded Lord  Mansfield  to  act  upon , 
it,  until  it  was  reformed  by  Lord 
Kenyon,  with  the  assistance  of  the 
same  judge  ;  yet  the  clear  doctrine 
of  Lord  Hardwicke  and  all  his 
predecessors  was,  that  there  are 
many  instances  of  fraud  that 
would  affect  instruments  in  equity, 
of  which  the  law  could  not  take 
notice.  The  broad  ground  as- 
sumed by  Lord  Mansfield  (1 
Burr.  396)  is,  that  courts  of 
equity  and  courts  of  law  have  a 
concurrent  jurisdiction  to  suppress 
and  relieve  against  fraud.  This 
doctrine  has,  however,  been  subse- 
quently qualified,  according  to  the 
dictinction  taken  by  Lord  Eldon, 
and  is  founded  in  good  sense.  I 
am  not  aware  of  any  express  ad- 
judication in  our  courts.  But  in 
4  Dessaussure,  Ch.  Rep.  684,  it  is 
sanctioned.  It  was  there  held, 
that  fraud  may  be  presumed  in 
equity,  but  must  be  proved  at  law. 


In  accordance  with  these  princi- 
ples, a  variety  of  cases  have  been 
decided,  and  relief  afforded  in 
equity,  where,  from  the  nature  of 
the  transaction,  and  the  situation 
of  the  parties,  fraud  and  imposi- 
tion might  be  presumed.  (3  P. 
Wras.  129,  Powell  on  Con.  31.) 
So,  also,  in  Chesterfield  v.  Jans- 
sen,  (2  Vesey,  155,)  Lord'  Hard- 
wicke describes  one  species  of 
fraud,  that  may  be  presumed  from 
the  circumstances  and  condition 
of  the  parties  contracting.  And 
this,  he  says,  goes  further  than  the 
rule  of  law,  which  is,  that  fraud 
must  be  proved,  not  presumed. 
Inadequacy  of  consideration  is 
also  a  badge  of  fraud,  or  a  fact 
connected  with  other  circumstan- 
ces from  which  fraud  may  be  in- 
ferred, (1  Bro.  Ch.  Cas.  1.)  So, 
also,  a  conveyance,  obtained  from 
persons  uninformed  of  their  rights, 
will  be  set  aside,  though  no  actual 
fraud  be  proved,  (2  Id.  150.)  In 
these  and  many  other  cases  that 
might  be  cited,  equity  considers 
the  instruments  as  obtained  fraudu- 
lently from  the  circumstances  and 
relation  of  the  parties,  although 
no  actual  fraud  is  proved.  Yet, 
in  none  of  these  cases  has  it  been 
decided  that  a  court  of  law  would 
declare  the  instrument  void." 
"  Fraud,"  said  Savage,  C.  J.,  in 
the  Court  of  Errors,  on  an  appeal 
from  Chancery,  in  Hall  v.  Perkins, 
3  Wendell,  626,  631,  "is  often 
the  subject  of  inquiry  in  a  court 
of  law  as  well  as  in  equity  ;  there 
is  this  difference,  however,  that  at 
law  fraud  must  be  proved  ;  it  must 
be  what  Lord  Hardwicke  calls 
dolus  malus,  actual  fraud  arising 
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from  facts  and  circumstances  of 
imposition.  At  law,  the  contract 
of  every  man  who  is  compos 
mentis,  is  binding,  and  cannot  be 
avoided  in  general  without  proof 
of  actual  fraud  in  obtaining  it. 
Neither  will,  a  court  of  equity 
measure  the  extent  of  men's  un- 
derstandings, and  say  that  there  is 
an  eqtiitable  incapacity  where 
there  is  a  legal  capacity ;  yet  if  a 
weak  man  gives  a  bond  for  a  pre- 
tended consideration,  when  in 
truth  there  was  none,  or  not  near 
so  much  as  is  pretended,  equity 
will  relieve  against  it,  (3  P.  W. 
130,  131.)  Fraud  is  sometimes 
also  apparent  from  the  intrinsic 
nature  of  the  contract.  It  may 
be  such  as  no  man  in  his  senses 
and  not  under  delusion  would 
make,  and  such  as  no  honest,  fair 
man  would  accept,  which  is  Lord 
Hardwicke's  second  class  of 
frauds ;  and  his  third  is  that 
which  may  be  presumed  from  the 
circumstances  and  condition  of 
the  parties  contracting,  (2  Vesey, 
Sen.  155,  156.)"  The  case  before 
the  court  in  Hall  v.  Perkins,  was 
pronounced  to  be  that  of  "  a  con- 
tract which  no  sensible  man  not 
under  delusion  would  make  on  the 
one  hand,  and  which  no  man  who 
had  not  lost  all  consciousness  of 
shame  would  accept  on  the  other. 
One  of  the  parties  was  a  weak 
boy,  the  other  a  man  of  capacity, 
who  may  be  presumed  from  the 
circumstances  of  this  case,  an  . 
artful  intriguer  in  small  matters. 
It  was  a  contract  made  by  an  un- 
suspecting youth  with  a  man  in 
whom,  from  the  connection  exist- 
ing between  them,  he  must  have 


reposed  confidence,  and  to  whom 
he  naturally  looked  for  advice  and 
protection.  It  is  clearly  a  case, 
therefore,  where  from  the  nature 
of  the  transaction  and  the  situa- 
tion of  the  parties,  fraud  and  im- 
position are  to  be  presumed."  See 
Conant  v.  Jackson,  16  Verm.  335, 
349,  where  the  same  principles 
were  laid  down  and  applied  by  the 
Supreme  Court  of  Vermont. 

[It  would  seem  to  be  well  set- 
tled in  this  country,  in  accordance' 
with  the  decisions  in  England, 
that  the  sale  of  an  expectancy  by 
an  heir,  in  the  lifetime  of  the  an- 
cestor, is  contrary  to  the  policy 
of  the  law,  and  void  ;  Boyton  v. 
Hubbard,  7  Mass.  112  ;  Lowry  v. 
Spear,  7  Bush.  451  ;  The  Poor  v. 
Hazleton,  15  New  Hampshire,  564  ; 
unless  sanctioned  by  the  ancestor 
and  upheld  by  an  adequate  con- 
sideration ;  Fitch  v.  Fitch,  8  Pick. 
480 ;  Trull  v.  Eastman,  3  Met- 
calf,  121;  Nimmo  v.  Davis,  7 
Texas,  266  ;  Davidsonv.  Little,  10 
Harris,  245,  252  ;  Powers'  Appeal, 
13  P.  F.  Smith,  443;  when  the 
transfer  may  not  only  be  valid ; 
Fitzgerald  v.  Vistal,  4  Sneed,  258  ; 
but  will,  if  effected  by  a  deed  with 
warranty,  bind  and  pass  the  title 
by  estoppel,  in  many  of  the  states 
of  this  country,  on  its  subsequent 
descent  to  the  heir  ;  Fitch  v. 
Fitch ;  Trull  v.  Eastman,  2 
Smith's  Leading  Cases,  637,  7th 
Am.  ed. ;  but  this  is  an  innovation 
on  the  common  law,  and  the  ap- 
propriate remedy  is  in  chancery, 
which  may  enforoe  the  grant,  as  if 
fair  and  adequate ;  Chew  v.  Bar- 
net,  11  S.  &  R. ;  Mastin  v.  Mar- 
low,  45  North  Carolina,  695. 
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To  contract  'with  an  heir  for 
what  he  may  subsequently  receive 
from  an  ancestor,  or  from  any  one 
from  whom  he  has  an  expectancy, 
without  the  knowledge  of  the  lat- 
ter, was  said,  in  Boynton  v.  Hub- 
bard, to  be  a  fraud  on  the  ances- 
tor if  not  on  the  heir,  and  to 
belong  to  a  class  of  transactions 
which  the  courts  set  aside  as  con- 
trary to  public  policy,  without  in- 
quiring whether  the  purchaser 
took  advantage  of  the  necessities 
of  the  vendor.  But  this  rule  is 
confined  to  the  sale  of  expectan- 
cies ;  and  does  not  extend  to  es- 
tates in  remainder  or  reversion, 
where  there  can  be  no  fraud  on 
third  persons  if  the  sale  is  fair  as 
between  the  parties  ;  and  in  Crib- 
bins  v.  Markwood,  13  Grattan, 
495,  the  Court  refused  to  inquire 
into  the  adequacy  of  the  consid- 
eration for  the  grant  of  a  rever- 
sion, which  had  been  made  by  a 
young  man  just  after  attaining  his 
majority,  without  the  knowledge 
of  his  mother,  who  had  a  life  estate 
in  the  property,  there  being  no 
evidence  of  actual  fraud  or  undue 
influence.  It  was  said  in  like 
manner  in  Davidson  v.  Little,  that 
one  who  has  a  vested  or  contingent 
interest  in  real  or  personal  prop- 
erty, which  will  take  effect  in  pos- 
session on  the  death  of  an  ancestor 
who  has  the  life  estate,  may  dis- 
pose of  it  as  he  thinks  proper, 
without  consulting  the  ancestor. 
On  the  other  hand,  in  Nimmo  v. 
Davis,  1  Texas,  260,  the  burden 
of  showing  the  adequacy  and  fair- 
ness of  the  consideration  for  such 
transfers,  was  said  to  rest  on  the 
purchaser ;  and  a  similar  opinion 


was  expressed  in  The  Poor  v. 
Eazleton,  15  New  Hampshire,  564. 
And  there  can  be  little  doubt  that 
chancery  may  intervene  whenever 
the  inadequacy  of  price,  and  the 
other  circumstances  of  the  case, 
are  such  as  to  warrant  the  belief 
that  the  vendee  took  undue  ad- 
vantage of  distress  or  weakness, 
whether  the  subject-matter  of  the 
sale  be  a  reversionary  interest  or 
one  in  possession  ;  Dunn  v.  Cham- 
bers, 4  Barbour,  316  ;  post,  vol.  2, 
note  to  Huguenin  v.  Baseley. 

It  was  held  in  Needles  v. 
Needles,  1  Ohio,  Ni  S.  432,  443, 
that  a  contract  between  a  father 
and  son,  by  which  the  latter  agreed 
to  resign  all  claim  on  the  estate  of 
the  former,  after  his  death,  in  con- 
sideration of  an  advancement  made 
at  the  time,  was  invalid,  and 
would  not  debar  the  son  from  re- 
covering in  opposition  to  its  terms 
after  the  death  of  the  father.  But 
this  case  would  probably  not  be 
followed  in  the  other  states  of  the 
Union,  and  is  in  opposition  to  the 
current  of  decision  in  England. 
An  advancement  may  give  birth 
to  an  equity  independently  of  con- 
tract ;  and  certainly,  when  a  con- 
tract is  superadded  to  it ;  and  there 
would  seem  to  be  no  reason  why 
an  agreement  by  a  son  to  resign 
all  future  claim  on  the  estate  of 
his  father,  in  consideration  of  an 
immediate  benefit,  should  not  be 
received  with  the  favor  which  has 
been  invariably  shown  by  chan- 
cery, to  agreements  between  the 
members  of  a  family,  for  the  dis- 
position or  settlement  of  property 
in  which  they  have  a  present  or 
prospective    interest.      See   post, 
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vol.  2,  notes  to  Stapilton  v.  Sta- 
pilton  and  How  v.  Dawson. 

The  question  whether  a  contract 
vitiated  by  fraud,  can  be  con- 
firmed, has  been  variously  con- 
sidered. It  is  well  settled,  that  a 
purchase  by  a  trustee,  at  his  own 
sale,  is  voidable,  not  void,  and 
may  be  ratified  by  the  cestui  que 
trusts.  It  is  their  privilege  to  de- 
termine whether  it  shall  stand  or 
fall,  although  the  choice,  once  made, 
is  irrevocable  ;  Painter  v.  Hender- 
son, 1  Barr,  48,  50  ;  Michaud  v. 
Girod,  4  Howard,  504.  Although 
a  contract  between  a  guardian  and 
a  ward,  who  has  just  come  of  age, 
will  be  set  aside  as  constructively 
fraudulent,  unless  it  is  in  all  re- 
spects just,  fair  and  equal,  as  it 
regards  the  ward,  it  may  be  con- 
firmed by  him  after  the  tutelage 
has  ceased,  and  all  suspicion  of 
undue  influence  is  at  an  end. 

So  an  heir,  who  has  come  into 
the  possession  of  his  estate,  and  is 
in  a  position  to  think  and  act  de- 
liberately, may  waive  the  right  to 
set  aside  a  contract  made  under 
the  pressure  of  want.  The  princi- 
ple is  analogous  to  that  which  en- 
titles the  man  of  full  age  to  adopt 
and  ratify  the  acts  of  the  infant. 
To  make  such  a  ratification  valid, 
it  must  take  place  when  the  party 
is  free  from  pressure,  and  with  full 
knowledge  that  the  transaction  is 
impeachable,  and  might  be  set 
aside,  ante,  825.  It  was,  moreover, 
held,  in  Duncan  v.  McGullough,  4 
S.  &  It.  485,  that  a  ratification 
would  not  be  inferred  from  a 
casual  declaration  not  made  to  the 
opposite   party,  nor  intended  to 


reach  him  and  influence  his  con- 
duct. 

It  seems  to  have  been  thought 
at  one  period,  that  a  contract  in- 
validated by  actual  fraud  could 
not  be  confirmed  by  the  most  ex- 
plicit ratification,  or  even  by  act- 
ing under  it,  or  accepting  the 
benefit  which  it  confers ;  Jackson 
v.  Somerville,  1  Harris,  339  ;  Dun- 
can v.  M'  Cullough  ;  Chamberlain 
M'Clurg,  8  W.  &  S.  31.  In  Mc- 
Coskey  v.  Oraeff,  11  Harris,  321, 
the  distinction  was  said  to  be  be- 
tween actual  and  constructive 
fraud.  An  attorney,  who  bought 
the  title  which  he  was  employed 
to  investigate,  might  hold  it  until 
he  was  reimbursed ;  Cleavinger  v. 
Beimar,  3  W.  &  S.  486 ;  and  so 
when  a  conveyance  was  procured 
through  undue  influence  ;  Lowther 
v.  Condon,  2  Atk.  133  ;  Sanderson 
v.  Class,  lb.  296  ;  or  when  advan- 
tage was  taken  of  the  grantor's  age 
or  imbecility,  to  obtain  the  prop- 
erty for  less  than  it  is  worth; 
Harding  v.  Handy,  11  Wheat.  103. 
A  conveyance  procured  by  actual 
fraud,  was,  however,  merely  void, 
and  the  injured  party  might  main- 
tain an  ejectment  without  refund- 
ing or  tendering  the  price.  The 
same  doctrine  may  be  found  in 
Miller's  Appeal,  6  Casey,  418  ; 
Gilbert  v.  Hoffman,  2  Watts,  6 ; 
and  Middle  v.  Murphy,  1  S.  &  R. 
230. 

These  decisions  overlook  the 
distinction  between  the  right  of 
rescission,  which  the  injured  party 
may  waive  or  enforce  at  pleasure, 
and  the  right  to  damages,  which 
cannot    be   extinguished   without 
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satisfaction  or  a  release.  See  Pear- 
soil  v.  Chapin,  8  Wright,  9  ;  Neg- 
ley  v.  Lindsay,  1Y  P.  F.  Smith, 
226  ;  Morrow  v.  Bees,  19  Id.  368  ; 
Seylar  v.  Carson,  lb.  81.  An  ille- 
gal contract  is  necessarily  void  and 
insusceptible  of  ratification  ;  but  it 
is  for  him  -who  has  been  misled  by 
artifice  or  misrepresentation,  to 
say  whether  he  will  repudiate  or 
enforce  the  contract.  A  purchaser 
who  has  been  induced  to  buy  by 
fraud,  obviously  cannot  accept  and 
retain  the  property  without  paying 
what  it  is  worth  as  between  him- 
self and  the  vendor,  which  is  the 
price  less  the  difference  between 
what  it  was  represented  as  being 
and  what  it  really  is.  See  Beetem 
v.  Burkholder,  19  P.  F.  Smith,  249  ; 
Summers  v.  Bichie,  6  Casey,  14t  ; 
note,  1  Smith's  Lead.  Cases,  355, 
Y  ed.  "  That  a  man  should  re- 
tain the  property  which  he  pur- 
chased," and  at  the  same  time  re- 
cover from  the  seller  the  whole 
amount  of  the  purchase-money— 
that  he  should  be  permitted  both 
to  affirm  and  annul  the  sale — is 
contrary  to  reason,  to  justice  and 
to  the  authorities  which  have  been 
produced  on  the  argument ;  Sum- 
mers v.  Bitchie. 

It  is,  moreover,  settled,  that  the 
choice  to  ratify  or  annul  must  be 
made  immediately  on  the  discovery 
of  the  fraud,  or  at  all  events,  while 
it  is  still  practicable  to  restore 
things  to  their  original  condition  ; 
and  that  a  contract  which  has  been 
confirmed  with  a  full  knowledge  of 
the  circumstances,  cannot  after- 
wards be  set  aside ;  Beetem  v. 
Burkholder ;  Seylar  v.  Carson  ; 
Clarke  v.Dickson,l'E.B.  &E.148; 


Downer  v.  Smith,  32  Vermont,  1 ; 
Clark  v.  Newville,  46  Georgia, 
261.  See  Kinney  v.  Kurnen,  49 
New  York,  64. 

By  an  exception  to  the  rule,  "  if 
the  thing,  the  consideration  of 
which  is  sought  to  be  recovered 
back,  be  entirely  worthless,  there 
is  no  duty  to  return  it ;  Babcock 
v.  Case,  11  P.  P.  Smith,  427.  The 
soundness  of  that  determination 
cannot  be  questioned  :  Lex  nemi- 
nem  cognit  ad  vana  seu  inutilia. 
This  may  sometimes  be — as  it  was 
in  that  case — a  mere  question  of 
law.  What  had  been  sold  the  law 
adjudged  to  be  utterly  worthless  ; 
a  tax  title,  and  a  sale  of  seated  land 
as  unseated.  It  would  have  been 
a  waste  of  time,  labor  and  paper 
to  have  reconveyed  it,  and  a  mere 
idle  ceremony  to  have  tendered  a 
deed.  The  same  law  would  hold 
when  forged  bank  notes  or  other 
counterfeit  securites  are  the  sub- 
ject-matter of  the  contract.  No 
honest  use  could  be  made  of  them 
by  the  vendor,  and  they  need  not 
therefore  be  returned  or  tendered. 
Ordinarily,  however,  it  is  a  ques- 
tion of  fact  for  the  jury,  as  where, 
under  circumstances  entitling  the 
vendor  to  rescind,  shares  of  stock 
have  been  sold  in  a  company 
entirely  insolvent,  or  which  has 
become  insolvent,  and  the  shares 
valueless  in  point  of  fact  before 
suit.  If  the  shares  of  the  Glen- 
ville  Coal  Company,  which  are 
the  subject  of  the  sale  in  this  case, 
were  of  no  value  when  the  con- 
tract was  rescinded  and  the  suit 
brought,  and  the  jury  had  so  found, 
the  principle  of  Babcock  v.  Case, 
would  have   applied; "  Beetem  v. 
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Burklwlder,  19  P.  F.  Smith,  249, 
254. 

The  rule  was  accurately  stated 
in  Pearsoll  v.  Chapin,  8  Wright  9, 
■where  C.  J.  Lowrie  said,  that  to 
allow  a  man  who  had  been  induced 
to  part  with  his  property  by  a 
fraudulent  rnistatement  to  recover 
it  back,  without  refunding  the 
price,  would  be  to  correct  fraud  by 
injustice,  and  render  a  readiness  to 
be  duped  a  profitable  art.  A  con- 
tract which  was  fraudulent  as  dis- 
tinguished from  one  forbidden  by 
legal  policy,  might  alwaj's  be  con- 
firmed by  the  injured  party.  If  a 
purchaser  who  had  been  induced  to 
buy  by  deceit,  elected  to  keep  the 
property,  he  could  only  do  so  on  the 
terms  of  paying  the  consideration, 
subject  to  a  reasonable  abatement ; 
and  if  he  sought  to  compel  the  ven- 
dor to  refund  the  consideration, 
the  property  must  be  tendered  or 
returned  before  action  brought. 
In  like  manner,  if  the  injured 
party  brought  an  action  of  deceit 
for  damages,  he  would  affirm  the 
sale;  Jenkins  v.  Simpson,  14 
Maine,  364  ;  Whitney  v.  Allaire, 
4  Denio,  554.  But  a  contract 
which  was  fraudulent  as  against  a 
third  person,  could  not  be  ratified 
by  the  guilty  parties,  because  that 
would  be  to  enable  them  to  con- 
done their  own  offence. 

It  results  from  what  is  here  said, 
that  where  a  bill  is  filed  to  set 
aside  a  conveyance  as  a  fraud  on 
creditors,  the  grantee  cannot  ask 
that  his  advances  to  the  grantor 
shall  be  repaid,  or  that  the  deed 
shall  stand  as  security  for  the  lia- 
bilities which  he  has  incurred  on 
his  account.     Under  these  circum- 


stances, the  creditors  are  strangers 
to  the  transaction,  and  cannot  be 
under  a  moral  or  legal  obligation 
to  refund  money  which  they  did 
not  receive;  Sands  v.  Godwise,  4 
Johnson,  598.  So  a  lender  who  ad- 
vances money  to  an  agent  in- fraud 
of  his  principal,  on  a  security  be- 
longing to  the  latter,  cannot  insist 
on  reimbursement  as  a  condition 
of  surrendering  the  security ;  Smith 
v.  Loader,  Prec.  in  Chan.  80.  And 
it  has  been  held  in  Pennsylvania, 
that  where  a  man  buys  at  an  under- 
value at  a  sheriff's  sale,  through  a 
fraudulent  combination  to  deter 
bidders,  the  defendant  in  the  exe- 
cution may  maintain  ejectment, 
without  refunding  the  amount 
paid  to  the  sheriff,  because  the 
consideration  does  not  move  to 
him,  and  he  is  consequently  not 
put  to  an  election  between  it  and 
an  affirmance  of  the  fraudulent 
transaction  ;  Riddle  v.  Murphy,  T 
S.  &  R.  230 ;  Gilbert  v.  Hoffman, 
2  Watts,  66;  M'Coskey  v.  Graeff, 
11  Harris,  321.  These  decisions 
are  not  authorities  for  the  proposi- 
tion that  a  fraudulent  contract 
will  not  be  ratified  by  accepting  a 
benefit  under  it,  with  a  full  knowl- 
edge of  the  deceit ;  Pier»oll  v. 
Chapin ;  Beetem  v.  Buckholder, 
19  P.  F.  Smith,  249,  253. 

It  is  necessary  to  discriminate 
between  principles  which  are  essen- 
tially different.  The  right  to  com- 
pensation for  an  injury  of  any  kind 
cannot  be  waived  by  an  accord  with- 
out satisfaction,  and  a  fortiori  not 
by  a  naked  parol  declaration  of  an 
intention  to  forgive.  But  one  who 
has  been  defrauded  may  seek  re- 
dress in  either  of  two  ways.    He 
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may  affirm  the  contract  and  re- 
cover damages  for  the  injury  re- 
sulting from  the  deceit,  or  he  may 
return  what  he  has  received  and 
require  the  guilty  party  to  make 
restitution.  And  as  these  remedies 
are  to  some  extent  irreconcilable, 
the  person  who  has  received  the 
injury  must  elect  between  them, 
and  the  choice  when  made  will  be 
irrevocable. 

The  principles  which  apply  in 
such  cases  were  stated  with  great 
clearness  in  Whitney  v.  Allaire,  1 
Hill,  184  ;  4  Denio,  554  ;  1  Corn- 
stock,  306,  where  the  question 
arose  on  a  fraudulent  representa- 
tion in  making  a  lease,  under  which 
the  plaintiff  had  come  into  posses- 
sion with  a  knowledge  of  the  fraud. 
"  Certainly,"  said  Cowen,  J.,  "  the 
j  ury  might  well  have  been  instructed 
in  the  present  case,  that  Allaire  had 
made  the  lease  good  by  election ; 
that  he  had  waived  the  right  to 
consider  it  a  nullity.  That,  how- 
ever, is  a  very  different  matter 
from  a  waiver  of  the  cause  of 
action  or  recoupment.  When  a 
man  is  drawn  into  a  contract  of 
sale  or  demise  by  fraud,  a  right  of 
action  attaches  immediately,  as 
much  so  as  if  it  had  been  com- 
mitted against  him ;  and  though 
he  may  affirm  the  transfer  of  the  in- 
terest and  take  the  property,  yet 
waiver  is  no  more  predicable  of 
the  cause  of  action,  than  where  a 
man  receives  a  delivery  of  goods 
which  have  been  tortiously  taken 
from  him.  The  vendor  or  lessor 
was  a  wrong  doer  when  he  commit- 
ted the  fraud ;  and  no  act  of  the 
injured  party  short  of  a  release  er 
satisfaction  will  bar  the  remedy, 
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thought  it  might  mitigate  the 
amount  of  damage." 

The  subject  is  elucidated  by  the 
following  remarks  of  Sharswood, 
J.,  in  Negley  v.  Lindsay,  \*l  P.  F. 
Smith,  226  :  "  One  defence  set  up 
was  that  the  plaintiff  had  been 
guilty  of  fraudulent  misrepresen- 
tations as  to  the  character  and 
value  of  the  land  which  was  the 
subject  matter  of  the  contract  of 
sale.  There  was  evidence  that 
Gen.  Negley,  one  of  the  defend- 
ants, after  the  contract  had  been 
made  and  signed,  as  agent,  and  on 
behalf  of  the  others,  had  visited 
and  examined  the  property.  The 
learned  judge  held,  and  so  in- 
structed the  jury,  that  if  they  found 
this  to  be  so,  and  that  Gen.  Neg- 
ley became  acquainted,  or  had 
the  opportunity  of  becoming  ac- 
quainted, with  the  true  state  of  the 
facts,  the  defendants  were  bound 
to  give  notice  to  the  plaintiff, 
within  a  reasonable  time,  of  their 
rescission  of  the  contract ;  and  if 
they  waited  until  after  they  had 
attempted  and  failed  to  get  up  an 
oil  company  to  take  the  land,  they 
could  not  avail  themselves  of  this 
defence." 

"  It  was  decided  in  Duncan  v. 
M'  Gullough,  4  S.  &  R.  487,  that 
when  a  contract  is  in  itself  fraudu- 
lent, it  is  void,  and  cannot  be  con- 
firmed by  any  subsequent  declara- 
tions or  acts  by  which  its  fairness 
is  acknowledged.  "  Where  there 
has  been  actual  and  positive  fraud, 
or  the  adverse  party  has  acted 
mala  fide,  there  can  be  no  such 
thjng  as  a  confirmation ;  what  was 
once  a  fraud  will  always  be  so. 
The  reason  of  the  distinction  is, 
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that  a  contract  infected  with  that 
kind  of  fraud,  which  must  he 
proved,  and  not  presumed  from  the 
circumstances  of  the  parties,  is  not 
merely  voidable  but  void  ;  and  con- 
firmation without  a  new  consider- 
ation would  be  nudum  pactum." 
This  decision  was  recognized  and 
affirmed  in  Chamberlain  v. 
M'Clurg,  8  W.  &  8.  31 ;  Goepp's 
Appeal,  3  Harris,  428 ;  Miller's 
Appeal,  6  Casey,  478." 

"  The  authorities  cited  by  Mr. 
Justice  Gibson  in  Duncan  v. 
M'  Gullough,  of  Ardglass  v.  Mun- 
baugh,  1  Vern.  237,  and  Wiseman 
v.  Beake,  2  Vern.  121,  are  those 
of  young  heirs  dealing  with  their 
expectancies, "  catching  bargains," 
where  the  contract  has  been  held 
void  on  the  ground  of  public 
policy ;  and,  as  is  remarked  by 
Mr.  Justice  Story  (1  Eq.  Jur. 
§  337),  "the  aim  of  the  rule  is 
chiefly  directed  to  prevent  deceit 
and  imposition  upon  parents  and 
other  creditors."  Of  these  cases, 
Lord  Hardwicke  remarks,  the 
same  fraud  attended  the  confir- 
mation as  the  original  bargain. 
Baugh  v.  Price,  1  Wilson,  320, 
was  a  case  of  the  same  kind,  and 
it  is  there  expressly  put  on  the 
ground  that  the  contract  was  void 
as  against  public  policy." 

"  Where  a  contract  is  void  on  the 
ground  of  public  policy,  or  against 
a  statute,  as  the  usury  law,  there 
is  every  reason  to  hold  the  confir- 
mation affected  with  the  original 
taint;  Shelton  v.  Marshall,  16 
Texas,  344.  Certain  it  is,  that  the 
doctrine  that  a  contract,  void  son 
account  of  fraud  practiced  on  the 
party,  is  incapable  of  confirmation,' 


is  not  the  generally  received  doc- 
trine of  the  elementary  writers ;  1 
Story's  Eq.  Jur.  345  ;  Addison  on 
Contracts,  273;  1  Sugden  on  Y en- 
dors,  276  ;  2  Parsons  on  Contracts, 
780.  But  however  this  may  be, 
we  must  now  consider  Duncan 
v.  M'  Gullough,  as  overruled  by 
Pearsoll  v.  Chapin,  8  Wright,  9, 
in  which  it  was  expressly  decided, 
that  a  contract  tainted  with  fraud, 
may  be  confirmed  or  ratified  with- 
out a  new  contract  founded  on  a 
new  consideration.  It  is  there 
said,  that  he  who  knowingly  ac- 
cepts and  retains  any  benefit  under 
such  a  contract,  or  who  uses  the 
property  acquired  as  his  own,  after 
the  discovery  of  the  fraud,  or  who 
does  any  positive  act  forgiving  the 
fraud,  or  unduly  delays  claiming 
back  his  property,  or  giving  up 
what  he  received,  affirms  the  va- 
lidity of  the  contract ;  and  decis- 
ions in  the  courts  of  our  sister 
States  are  cited  in  support  of  these 
instances,  to  which  may  be  added 
James  v.  Emery,  40  N.  Hamp. 
348  ;  Mason  v.  Bovet,  1  Denio,  69  ; 
The  Mattiawan  Go.  v.  Bentley,  13 
Barbour,  641 ;  Wheaton  v.  Baker, 
14  Id.  594." 

"  These  principles  are  only  a  re- 
currence to  those  advanced  by 
Lord  Chancellor  Hardwicke  in 
Chesterfield  v.  Janssen,  2  Ves. 
125;  1  Atk.  354,  the  result  of 
which  is,  that  if  the  original  con- 
tract be  illegal,  or  usurious,  no 
subsequent  agreement  or  confir- 
mation of  the  paity,  can  give  it 
validity.  But  if  it  be  merely 
against  conscience,  then,  if  the 
party  being  fully  informed  of  all 
the  circumstances  of  it,  and  of  the 
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objections  to  it,  in  his  own  words, 
"  with  his  eyes  open,"  voluntarily 
confirms  it,  he  thereby  bars  him- 
self of  that  relief  which  he  might 
otherwise  have  had  in  equity ;  1 
Fonblanque's  Eq.,  b.  1,  eh.  2,  s. 
13,  n.,"  ante. 

It  was  held  in  Bassett  v.  Brown, 
105,  Mass.,  that  whether  an  agent 
acquires  property  through  a  con- 
structive fraud  upon  his  principal, 
or  misleads  the  latter  by  a  misrep- 
resentation of  the  nature  and 
value  of  the  consideration,  the 
grant  is  voidable  only,  and  not 
void.  The  title  passes  according 
to  the  terms  of  the  deed,  subject 
to  the  grantor's  right  to  defeat  it. 

"  The  demandant  was  entitled, 
upon  discovering  the  facts,  to 
elect  whether  to  affirm  the  con- 
veyance and  retain  the  considera- 
tion, or  to  avoid  it.  If  he  would 
do  the  latter,  he  must  return  the 
consideration,  or  whatever  prop- 
erty he  may  have  received,  in  ex- 
change for  that  which  he  con- 
veyed ;  Thayer  v.  Turner,  8  Met- 
calf,  550.  He.  must  do  it,  or  at  least 
signify  his  election,  within  a  rea- 
sonable time ;  otherwise,  his  con- 
tinued silence,  after  knowledge  of 
the  facts  which  entitle  him  to  dis- 
affirm, will  be  construed  as  an 
election  to  affirm,  or  an  affirmance 
by  acquiescence.  Chit.  Con.,  10 
Am.  ed.  489,  815 ;  Kimball  v. 
Cunningham,  4  Mass.  502;  Cope- 
land  v.  Mercantile  Ins.  Co.,  6 
Pick.  198;  Perley  v.  Batch,  23 
Pick.  283.  Per  Buller,  J.,  in 
Towers  v.  Barrett,!  T.  &  R.  136 ; 
Norton  v.  Young,  3  Greenleaf,  30. 
If,  after  such  knowledge,  he  con- 
tinues to  deal  with  the  property 
as  his  own,  he  thereby  affirms  the 


contract  by  which  he  received  it ; 
2  Kent.  Com.,  6th  ed.  613;  Story, 
on  Sales,  §§  420,  446 ;  Hoffman 
v.  Noble,  6  Mete.  68  ;  Leonard  v. 
Morgan,  6  Gray,  412 ;  Campbell 
v.  Fleming,  1  Ad.  &  Ellis,  40 ; 
Whitney  v.  Allaire,  4  Denio,  554. 
Whether  the  act  of  avoidance  is 
within  reasonable  time  is  a  question 
of  law,  to  be  decided  by  the  court 
upon  all  the  circumstances  of  the 
case,  unless  something  equivocal 
in  those  circumstances,  or  material 
facts  in  dispute,  require  a  submis- 
sion to  the  jury  with  instructions  ; 
Holbrooh  v.  Burk,  22  Pick.  546, 
555 ;  Eashins  v.  Hamilton  Ins. 
Co.,  5  Gray,  432,  438  ;  Kingley  v. 
Wallis,  14  Maine,  5T ;  Pratt  v. 
Farrar,  10  Allen,  519." 

One  who  is  induced  to  purchase 
real  estate  by  a  fraudulent  represen- 
tation, may  reconvey,  and  recover 
back  the  purchase-money  in  as- 
sumpsit for  money  had  and  re- 
ceived, or  he  may  keep  the  prop- 
erty, and  maintain  an  action  on  the 
case  for  the  deceit.  But  the  right 
of  rescission  is  summi  juris,  and 
must  be  exercised  immediately  on 
the  discovery  of  the  fraud,  or  be- 
fore it  is  too  late  to  restore  things 
to  their  original  condition. 

The  rule  that  a  fraudulent  con- 
tract cannot  be  set  aside,  without 
returning  or  tendering  the  consid- 
eration, does  not  apply  to  third 
persons,  who  have  received  nothing 
under  the  contract.  It  was  accord- 
ingly held  in  Sands  v.  Codwiser  4 
Johnson,  536,  511,  that  when  a  deed 
fraudulent  as  against  creditors,  is 
set  aside  at  their  instance,  the 
grantee  is  not  entitled  to  compen- 
sation for  the  advances  which  he 
has  made  to  the  grantor,  or  for 
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his  use.  See  M'Coskey  v.  Graff, 
11  Harris,  321,  326.  The  rule  is  a 
severe  one,  and  would  hardly  ap- 
ply to  money  laid  out  in  the  pay- 
ment of  taxes,  or  such  repairs  as 
are  essential  to  exclude  the  ele- 
ments or  prevent  waste. 

It  is  accordingly  well  settled, 
that  where  a  deed  is  obtained  un- 
der circumstances,  which  though 
falling  short  of  actual  fraud,  afford 
grounds  for  the  intervention  of  a 
chancellor,  he  may  order  it  to 
stand  as  a  security  for  the  sum  ac- 
tually due,  and  that  the  grantee 
shall  reconvey  when  that  is  paid  ; 
Boyd  v.  Dunlap,  1  Johnson,  Ch. 
475.  In  Boyd  v.  Dunlap,  a  son 
who  was  insolvent,  made  a  deed  to 
his  father,  in  satisfaction  of  a  debt 
which  was  much  less  than  the 
value  of  the  property  conveyed. 
A  creditor  of  the  son  obtained 
judgment,  issued  an  execution, 
and  bought  the  premises  at  the 
sheriff's  sale.  He  subsequently 
filed  a  bill  against  the  father  for 
discovery  and  relief,  which  was 
afforded  by  a  decree  that  the  com- 
plainant should  execute  a  convey- 
ance to  the  defendant,  on  receiving 
the  amount  of  his  judgment,  or 
that  the  defendant  should  convey, 
on  being  paid  the  amount  actually 
due  by  the  son.  This  marks  the 
distinction  between  equity  and 
law  ;  for  if  the  complainant  had 
brought  an  ejectment  instead  of 
applying  to  a  court  of  equity,  the 
verdict  must  have  been  absolute 
for  him  or  for  the  defendant. 
Chancellor  Kent  said,  that  a  court 
of  law  could  not  take  a  middle 
course.  It  must  either  sustain  the 
deed,  or  declare  it  void  for  all  pur- 
poses.     A   chancellor  might  dis- 


criminate, and  while  rejecting 
what  was  invalid,  mould  the  trans- 
action into  such  a  shape  as  would 
serve  the  ends  of  justice.  In  like 
manner,  where  the  complainant  al- 
leged that  he  had  been  induced  to 
transfer  stock  while  in  a  state  of 
mental  and  physical  weakness, 
arising  from  ill-health,  in  payment 
of  an  account  which  was  greatly 
overcharged,  the  court  directed 
the  stock  to  be  returned  on  his 
paying  what  should  prove  to  be  due 
on  a  fair  statement  and  settlement 
of  the  account ;  Williams  v.  The 
Savage  Man.  Co.,  1  Maryland,  Ch. 
306,  3  Id.  420. 

It  is  well  settled  in  general,  that 
a  constructive  trust  will  not  be 
enforced  without  reimbursing  the 
defendant  for  money  actually  laid 
out,  and  which  has  inured  to  the 
complainant's  benefit,  ante,  notes 
to  Fox  v.  Mackreth.  A  purchase 
at  sheriff's  sale  in  fraud  of  an 
agreement  with  the  defendant  in 
the  execution  to  protect  his  in- 
terest, is  held  in  Pennsylvania  to 
be  an  exception  to  this  principle ; 
and  a  recovery  may  be  had  in  an 
equitable  ejectment  against  the 
purchaser,  without  tendering  or 
returning  the  amount  paid  by 
him  as  the  consideration  for  the 
sheriff's  deed  ;  Seylar  v.  Gar- 
son,  19  P.  F.  Smith;  Smull  v. 
Jones,  1  W.  &  S.  128,  13,0.  The 
principle  as  laid  down  in  Smull  v. 
Jones,  is  broad  enough  to  include 
every  case  of  a  trust,  ex  maleficio, 
or  where  title  is  obtained  by  fraud. 
But  this  course  of  decision  is 
contrary  to  the  rule  that  he  who 
seeks  equity  must  do  it,  and. may 
be  thought  to  stand  in  need  of  re- 
consideration. 
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*MAESH  v.   LEE.  [*611] 

TERMINO  SA.NCTAE  TRINITATTS,  ANNO  22,  CAR.  2. 

REPORTED    2  VEHTRIF,  337. 

Tacking  Incumbrances.] — If  a  third  mortgagee  having  advanced  his 
money  without  notice  of  a  second  mortgage,  afterwards  buy  in  a  first 
mortgage  or  statute,  though  it  be  pendente  lite,  pending  a  bill  brought 
by  the  second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee, 
having  obtained  the  first  mortgage  or  statute,  and  having  the  law  on 
his  side,  and  equal  equity,  he  shall  thereby  squeeze  out  and  gain 
priority  over  the  second  mortgagee. 

A  bill  in  Chancery  was  brought  by  Marsh,  and  an  answer  put 
in  thereto. 

The  case  was  thus : — One  English,  being  seised  of  the  manor  of 
Wicksall  and  of  the  manor  of  Monneld,  in  1649,  mortgages  part 
of  the  manor  of  Wicksall  to  Burrell  for  1000L  Afterwards  in 
1655,  he  acknowledges  a  statute  to  Burrell  of  800/.,  for  the  pay- 
ment of  400/. 

Afterwards,  in  1662,  English  mortgages  both  these  manors  to 
Mrs.  Duppa,  for  7000/. 

Afterwards  in  1665,  English  mortgages  the  manor  of  Wicksall 
to  Lee,  for  2000/.;  Lee  having  no  notice  of  the  former  mortgages. 

[2After  Mrs.  Duppa's  death,  her  executors  brought  actions  of 
ejectment  against  English,  and  filed  their  bill  of  foreclosure 
against  him.  In  Michaelmas  Term,  1667,  English  suffered  judg- 
ment in  ejectment  against  him  at  the  suit  of  the  executors,  with 
a  cesset  executio  until  May,  1668.  The  cesset  executio  having 
expired,  English  obtained  an  injunction  against  the  proceedings 
at  law,  upon  the  judgment  in  ejectment,  until  hearing  or  another 
*order  ;  and  on  the  5th  of  June,  1668,  a  decree  was  made,  r#fi]91 
that  English  should  redeem  within  a  twelvemonth,  or  be  L  J 
foreclosed.  On  the  26th  of  November,  1668,  the  Master  reported, 
that  8530/.  14s.  would  be  payable  to  the  plaintiffs  on  the  6th  of 
June,  1669. 

On  the  27th  of  November,  1668,  Lee,  by  the  advice  of  counsel, 
purchases  in  the  two  incumbrances  to  Burrell,  viz.  the  mortgage 
of  part  of  the  manor  of  Wicksall,  and  the  statute. 

On  the  5th  of  February,  1669,  the  Master's  report  was  confirmed. 
And  now  Marsh,  executor  of  Duppa,  sues  Lee,  who  pleads  this 
whole  matter. 

My  Lord  Keeper,  Sir  Orlando  Bridgeman,  assisted  by  Hale, 
Chief  Baron,  and  Justice  Eainsford,  held,  that  Lee  might  make 

'  8.  0.,  1  Ch.  Ca.  163.     3  Ch.  Rep.  63. 

2  This  statement  within  brackets  is  drawn  up  from  1  Ch.  Ca.  162,  where  the 
proceedings  in  the  case  are  fully  given. 
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use  of  these  incumbrances  to  protect  his  own  mortgage.  For  they 
said,  that  he  had  both  law  and  equity  for  him. 

First,  he  had  law ;  for  that  he  had  a  precedent  mortgage  in 
1649  (which,  indeed,  was  but  upon  part),  and  also  the  statute  in 
1655  ;  so,  that,  while  these  remained  in  force,  Marsh  could  not 
come  in. 

Next,  he  had  equity ;  for  he  having  a  subsequent  mortgage, 
yet  it  being  without  notice,  he  ought  to  be  relieved  in  this  Court. 
And,  therefore,  my  Lord  Chief  Baron  put  the  case,  as  if  the  first 
mortgage  had  been  of  the  manor  of  Wieksall  to  Burrell,  and 
afterwards  it  had  been  mortgaged  to  Duppa,  and  afterwards  to 
Lee,  not  having  notice;  if  afterwards  Lee  bought  in  Burrell's 
mortgage,  he  shall  hold  the  estate  against  Duppa,  until  he  be 
satisfied,  for  both  the  money  which  he  paid  Burrell,  and  also  his 
own  money  lent  upon  the  last  mortgage :  and  for  that  he 
said,  that  it  had  been  so  adjudged  in  Camera  Scaccarii,  in 
the  Court  of  equity,  since  the  King  came  in,  in  one  Shelley's 
case. 

Next,  he  put  the  case  of  the  statute,  which  English  entered 
in  to  Burrell,  in  1655,  and  was  afterwards  bought  by  Lee  from 
Burrell.  He  held,  that  Duppa  shall  not  bring  Lee  to  any  account 
upon  this  statute  here  in  equity,  any  otherwise  than  he  may  do 
at  common  law. 

r*fiim  *Nota.  It  was  agreed  that  the  lands  were  extended 
L  -■  upon  the  statute  at  the  third  part  of  the  true  value. 
Now,  at  common  law,  the  conusor,  or  he  that  claims  under  him, 
must  bring  a  scire  facias  ad  computaud,  as  in  the  4  Co.  69  b. 
But  then  the  conusee  shall  not  account  according  to  the  true 
value,  but  according  to  the  extended  value,  and  also  for  the 
whole  statute :  and  if  the  conusee  is  satisfied  by  the  extended 
value,  the  conusor  shall  recover ;  or  if  the  conusor  will  pay  down 
the  rest  of  the  money  which  is  behind,  with  damages,  he  shall 
also  recover.  But  if  the  conusor  will  sue  the  conusee  in  a  court 
of  equity,  then  he  shall  bring  him  to  account  for  what  he  hath 
received  of  the  profits  above  the  extended  value. 

Now  then  our  case  here  is  somewhat  more,  for  Lee  has  also 
equity  on  his  side,  and  therefore  Duppa  shall  not  bring  him  to 
account  for  what  he  has  received  above  the  extended  value,  unless 
he  has  also  received  enough  to  satisfy  his  own  mortgage  of 
200(W., as  well  as  the  statute;  and  therefore,  if  Marsh  will  take  off 
this  statute  by  a  suit  in  this  Court,  he  must  be  content  that  Lee 
doth  account  upon  the  extended  value  for  the  whole  800/.  and 
damages. 

Secondly,  they  held,  that  whereas  part  of  the  manor  of  Wiek- 
sall was  mortgaged  to  Burrell,  but  that  now  the  whole  manor 
was  mortgaged  to  Lee,  that  yet  the  first  mortgage  should  not  ex- 
tend to  protect  more  than  that  part  of  the  manor  which  was  first 
mortgaged  to  Burrell. 

And  my  Lord  Chief  Baron  Hale  put  the  case  thus : — If  a  man 
is  seised  of  6ixty  acres,  and  mortgages  twenty  to  A.,  and  then 
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mortgages  the  whole  to  B.,  and  then  mortgages  the  whole  to  C, 
and  afterwards  C.  purchases  in  the  first  mortgage,  that  shall  not 
protect  more  than  the  twenty  acres ;  but  it  shall  protect  those 
twenty  acres  so  as  B.  shall  never  recover  that,  until  he  pay  C.  all 
the  money  upon  the  first  and  last  mortgage. 

But  Hale  said,  that  he  thought  that  in  this  case,  inasmuch  as 
the  mortgage  to  Lee1  was  only  of  part  of  Wicksall,  that  therefore 
Marsh  might  bring  Lee  to  an  *account  upon  the  extended  r#fil4-i 
value,  whereupon  these  two  manors  were  extended  upon  L  J 
the  statute;  and  if  Lee  had  received  the  money  due  upon  the 
statute,  by  receiving  of  the  profits  according  to  the  extended 
value,  or  if  she  will  pay  down  the  residue  of  the  money  due  upon 
the  statute,  or  if  she  will  pay  down  so  much  as  the  proportion 
will  come  to  for  Monfield,  that  then  she  may  discharge  the  manor 
of  Monfield. 

But  then  my  Lord  Keeper  asked  him  how  he  would  have  it 
appointed,2  and  how  much  should  be  laid  upon  Monfield,  and 
how  much  upon  Wicksall  ?  for  that  part  of  Wicksall  is  under  that 
extent. 

To  which  Hale  answered,  that  if  Marsh  did  sue  Lee  for  the 
discharge  of  this  statute  from  Monfield,  that  Monfield  should  be 
discharged  by  her  paying  down  as  much  as  the  proportion  comes 
to,  or  when  Lee  shall  have  received  so  much  according  to  the  ex- 
tended value,  and  that  he  thought  there  might  be  a  proportion 
found  out  by  the  Court. 

Nota.  Sir  H.  Finch*  counsel  for  Lee,  cited  Primate  and  Jack- 
son's case,4  Grove  and  Grove's  case,5  and  Mrs.  Calamy's  case.6  all 
which  were  resolved  in  this  Court — That  a  purchaser  or  mort- 
gagee coming  in  upon  a  valuable  consideration,  without  notice, 
and  purchasing  in  a  precedent  incumbrance,  it  shall  protect  his 
estate  against  any  person  that  hath  a  mortgage  subsequent  to  the 
first,  though  before  the  last  mortgage,  though  he  purchased  in 
the  incumbrance  after  he  had  notice  of  the  second  mortgage. 


Marsh  v.  Lee,  the  pleadings  of  which  are  fully  stated  in  1  Chancery 
Cases,  162,  lays  down  the  doctrine,  never  since  allowed  by  the  judges 
to  be  questioned,  that  a  mortgagee,  without  notice,  purchasing  the  first 
incumbrance,  shall  thereby  protect,  his  estate  against  any  person  having 
a  mortgage  subsequent  to  the  first  incumbrance,  though  he  purchased 
in  the  incumbrance  after  he  had  notice  of  the  subsequent  mortgage.  In 
Edmunds  v.  Povey,  1  Vern.  187,  there  were  first,  second,  and  third 
mortgagees,  who  had  all  lent  *their  money  without  notice.  The  r:).fi1 .-, 
third  mortgagee,  hearing  of  the  two  former  securities,  bought 

1  That  is  to  say  the  mortgage  which  Lee  took  as  assignee  of  Burrell. 
'  Qy.  "Apportioned."  3  Afterwards  Earl  of  Nottingham. 

*  Hardres  Rep.  nora.  Hedworth  v.  Primate. 

*  Churchill  v.  Grove.  Nels   Kep.  89,  1  Ch.  Ca.  35. 

6  Higgon  v.  Sydall,  Calamy,  and  Others,  1  Ch.  Ca.  149. 
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in  the  first  incumbrance,  a  judgment  that  was  satisfied ;  it  was  strongly- 
insisted  at  the  bar,  that,  though  the  trade  of  buying  in  incumbrances 
had  been  formerly  countenanced,  yet  that  it  was  in  truth  a  thing  against 
conscience,  and  contradictory  to  many  established  rules  of  law  and 
equity.  But,  after  long  debate,  the  Lord  Keeper  North  told  them,  he 
wondered  .the  counsel  laid  their  shoulders  to  a  point  that  had  been  so 
long  since  settled,  and  received  as  the  constant  course  in  Chancery. 
"  It  is  true,"  said  his  Lordship,  "  there  have  been  strong  arguments 
used  against  the  unreasonableness  of  this  practice,  and  there  might  be 
likewise  strong  reasons  brought  for  the  maintaining  of  it,  and  so  it  was 
at  first  a  case  very  disputable ;  but  being  once  solemnly  settled,  as  it 
was  in  the  case  of  Marsh  v.  Lee,  he  would  not  now  suffer  that  point  to 
be  stirred."  See  also  Holt  v.  Mill,  2  Vern.  280.  In  Worthy  v.  Birk- 
head  (2  Ves.  511),  Lord  Hardwicke  fully  approves  of  the  principal  case, 
and  thus  explains  the  foundation  of  the  doctrine  it  establishes.  "  As  to 
the  equity  of  this  court,"  observes  his  Lordship,  "  that  a  third  incum- 
brancer having  taken  his  security  or  mortgage  without  notice  of  the 
second  incumbrance,  and  then  being  puisne  taking  in  the  first  incum- 
brance, shall  squeeze  out  and  have  satisfaction  before  the  second,  that 
equity  is  certainly  established  in  general,  and  was  so  in  Marsh  v.  Lee, 
by  a  very  solemn  determination  by  Lord  Hale,  who  gave  it  the  term  of 
the  '  creditor's  tabula  in  naufragio  ; '  that  is,  the  leading  case.  Perhaps 
it  might  be  going  a  good  way  at  first ;  but  it  has  been  followed  ever  since, 
and,  I  believe,  was  rightly  settled,  only  on  this  foundation,  by  the  par- 
ticular constitution  of  the  law  of  this  country.  It  could  not  happen  in 
any  other  country  but  this  ;  because  the  jurisdiction  of  law  and  equity 
is  administered  here  in  different  courts,  and  creates  different  kinds  of 
rights  in  estates ;  and,  therefore,  as  Courts  of  equity  break  in  upon  the 
common  law,  where  necessity  and  conscience  require  it,  still  they  allow 
superior  force  and  strength  to  a  legal  title  to  estates ;  and,  therefore, 
where  there  is  a  legal  title  and  equity  of  one  side,  this  Court  never 
thought  fit,  that,  by  reason  of  a  prior  equity  against  a  man  who  had  a 
legal  title,  that  man  should  be  hurt ;  and  this  by  reason  of  that  force 
this  Court  necessarily  and  rightly  allows  to  the  common  law  and  to  le- 
gal titles.  But  if  this  had  happened  in  any  other  country,  it  could 
never  have  made  a  question  ;  for  if  the  law  and  equity  are  administered 
by  the  same  jurisdiction,  the  rule,  qui  prior  est  tempore  potior  est  jure, 
rfcfiifil  mus*  hold."  And  see  the  remarks  of  Sir  W.  *Page  Wood,  V. 
L         -*  €.,  in  Eooper  v.  Harrison,  2  K.  &  J.  108,  109. 

And  it  seems  that  where  a  person  has  lent  his  money  upon  the  secu- 
rity of  land,  although  the  security  taken  is  in  the  form  of  a  conveyance 
upon  trust  to  sell  and  pay  the  sum  advanced,  he  may,  by  obtaining  a 
transfer  of  the  first  mortgage  gain  priority  over  an  intermediate  incum- 
brancer ;  see  Spencer  v.  Pearson,  24  Beav.  266  ;  there  the  owner  of  land 
mortgaged  first  to  Jackson,  secondly  to  Mossop  ;  and  he  then  conveyed 
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it  to  the  plaintiff  in  trust  to  sell  and  pay  Jackson  and  a  debt  due  to  a 
bank,  another  debt  due  to  the  plaintiff,  and  the  residue  to  the  owner. 
The  plaintiff,  who  had  no  notice  of  Mossop's  mortgage  at  the  time  of 
the  conveyance  to  him,  but  discovering  its  existence  by  Mossop's  insti- 
tuting a  suit  for  foreclosure,  obtained  a  transfer  of  Jackson's  mortgage. 
It  was  argued,  that  as  tbe  plaintiff  had  taken  the  conveyance  to  secure 
an  existing  debt,  and  not  in  consideration  of  money  advanced  on  the 
security  of  the  land,  and  as  the  conveyance  was  not  in  the  form  of  a 
mortgage  but  of  a  conveyance  in  trust,  he  could  not  tack.  Sir  John 
Romilly,  M.  R.,  however,  said,  "  he  thought  that  this  was  an  ordinary 
case  of  tacking.  It  was  clear  that  the  plaintiff  had  advanced  his  money 
on  a  security  without  notice  of  a  prior  one,  and  he  afterwards  got  in 
the  first  and  the  legal  estate.  Mr.  Mossop  might  have  done  the  same  if 
he  had  thought  fit,  but  he  had  not  done  so." 

In  the  well-known  case  of  Brace  v.  The  Duchess  of  Marlborough,  2 
P.  Wms.  491,  the  whole  doctrine  is  very  accurately  stated  by  Sir  Joseph 
Jekyll,  M.  R.,  in  a  series  of  rules  which  it  is  proposed  to  consider.  The 
first  general  rule  there  laid  down,  within  which,  indeed,  the  principal 
case  falls,  is,  "  that  if  a  third  mortgagee  buys  in  the  first  mortgage, 
though  it  be  pendente  lite,  pending  a  bill  brought  by  the  second  mortga- 
gee to  redeem  the  first,  yet  the  third  mortgagee  having  obtained  the 
first  mortgage,  and  got  the  law  on  his  side,  and  equal  equity,  he  shall 
thereby  squeeze  out  the  second  mortgagee ;  and  this  the  Lord  Chief 
Justice  Hale  called  a  '  plank  '  gained  by  the  third  mortgagee  ;  or  tabula 
in  naufragio,  which  construction  is  in  favour  of  a  purchaser,  every 
mortgagee  being  such  pro  tanto." 

Where,  however,  a  puisne  mortgagee,  having  obtained  the  legal  es- 
tate, parts  with  it  on  a  sale  of  the  mortgaged  estate,  he  will  only  be  en- 
titled to  claim  a  share  of  the  purchase-money  according 'to  his  priority 
in  point  of  date.  See  Hooper  v.  Harrison,  2  K.  &  J.  86.  "If,"  said 
Sir  W.  P.  Wood,  V.  C  ,  "  the  Court  does  not  find  the  legal  estate  inter- 
posed, it  deals  with  the  money  according  to  priorities,"  p.  109. 

It  will  be  observed  that  it  is  *laid  down  by  Sir  Joseph  Jekyll,  r^fi1  *-, 
as  in  the  principal  case,  that  it  matters  not  if  the  third  mort- 
gagee advanced  his  money  without  notice  of  the  second  mortgage, 
whether  he  afterwards  obtains  notice  of  it  by  a  lis  pendens  or  otherwise. 
"  This,"  says  Lord  Hardwicke,  "  has  gone  so  far  (and  the  original  case 
was)  that  if  a  puisne  incumbrancer  took  in  the  first  incumbrance  pen- 
dente lite,  still  he  should  have  the  same  benefit :  for  in  Marsh  v.  Lee, 
there  was  a  lis  pendens,  yet  it  was  not  the  party  affected  with  it ;  and 
so,  I  take  it,  in  general  it  would  be,  notwithstanding  a  lis  pendens ;  be- 
cause the  principle  upon  which  all  these  cases  depend  is  this,  that  a 
man's  havlug  notice  of  a  second  incumbrance  at  the  time  of  taking  in 
the  first  does  not  hurt ;  it  is  the  very  occasion  that  shows  tlie  necessity 
of  it.   It  is  only  notice  at  the  time  of  taking  in  the  third,  that  will  affect 
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him  ;  for  then,  no  act  he  will  do  can  help  him.  Then  a  lis  pendens  is 
nothing  but  notice  ;  an  actual  notice  is  certainly  as  good  as  that  by  a 
lis  pendens ;  one  notice  is,  in  consideration  of  this  Court,  as  strong  as 
another.  Nay,  actual  notice  is  stronger  than  that  implied  by  a  lis  pen- 
dens ;  it  will  not  therefore  affect  him.  That  was  Marsh  v.  Lee,  and  the 
other  cas  s,  which  I  agree  to :  "  Wortley  v.  Birkhead,  2  Ves.  574.  See 
also  Huntington  v.  Greenville,  1  Vern.  49  ;  Hawkins  v.  Taylor,  2  Vern. 
29  ;  Belchier  v.  Butler,  and  Renforth  v.  Ironside,  1  Eden,  523  ;  S.  C, 
5  Bro.  P.  C.  292,  Toml.  Ed.,  nom.  Belchier  v.  Renforth  ;  Turner  v. 
Richmond,  2  Vern.  81 ;  Willoughby  v.  Willoughby,  1  T.  R.  113 ;  Robin- 
son v.  Damson,  1  Bro.  0.  C.  63 ;  Spencer  v.  Pearson,  24  Beav.  266 ; 
Bates  v.  Johnson,  Johns.  304 ;  In  re  Russell  Road  Purchase  Moneys, 
12  L.  E.  Eq.  18. 

And  notwithstanding  the  doubt  thrown  out  by  Lord  Eldon,  in  Mack- 
reth  v.  Symrnons,  15  Ves.  335,  ante,  28,9,  it  is  now  clearly  settled,  that 
notice  of  his  advance,  given  by  the  second  to  the  first  mortgagee,  will 
not  prevent  the  third  mortgagee,  who  lends  his  money  without  notice  of 
it,  from  obtaining  a  transfer  of  and  tacking  his  mortgage  to  the  first : 
Peacock  v.  Burt,  Coote  on  Mortgages,  569,  512;  S.  C,  4  L.  J.,  N.  S., 
Ch.  33. 

So  where  two  or  more  successive  mortgagees  advance  their  money 
upon  the  security  of  real  property,  without  notice  of  a  prior  trust 
fraudulently  concealed  by  the  mortgagor,  the  first  mortgagee  taking  a 
mortgage  of  the  legal  estate,  the  last  mortgagee  is  at  liberty,  after 
notice  of  the  trust,  and  pending  a  suit  by  the  cestuis  que  trust  for  re- 
demption of  the  first  mortgage,  to  pay  off  all  the  prior  mortgages,  and 
upon  getting  in  the  legal  estate,  to  hold  it  until  all  the  moneys  advanced 
by  him  have  been  paid  in  full :  Bates  v.  Johnson,  Johns.  304. 

*The  authorities  have  gone  to  this  extent,  that  any  person 
L  J  having  an  unsatisfied  mortgage  or  charge  upon  real  property  is 
at  liberty  at  any  time  before  decree,  to  convey  the  legal  estate  in  the 
property,  in  respect  of  his  unsatisfied  charge,  to  any  subsequent  incum- 
brancer who  may  have  advanced  his  money  without  notice  of  any  inter- 
vening or  other  charge  or  incumbrance,  and  by  so  doing  may  give  to 
that  other  incumbrancer  a  right,  which  this  Court  cannot  take  from 
him,  to  insist  upon  the  legal  estate  which,  as  the  Court  holds,  he  has 
thus  properly  acquired  (per  Wood,  V.  C,  Johns.  315). 

In  the  case,  however,  of  a  satisfied  mortgage,  where  the  mortgagee 
would  hold  simply  upon  trust  for  the  original  mortgagor,  or  those 
claiming  under  him,  or  in  the  case  of  a  trustee  of  a  satisfied  term,  a 
subsequent  incumbrancer  cannot,  by  obtaining  a  conveyance  from  such 
mortgagee  or  trustee,  who  at  the  time  he  made  such  conveyance  had 
notice  of  an  intervening  charge  or  trust,  protect  himself  from  such 
charge  or  trust  by  means  of  the  legal  estate  which  he  has  so  obtained  : 
Carter  v.  Garter,  3  K.  &  J.  611,  640;  Bates  v.  Johnson,  Johns.  304, 
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315,  316  ;  Prosser  v.  Rice,  28  Beav.  74  ;  but  see  Pilcher  v.  Bawlins,  7 
L.  R.  Ch.  App.  259,  274. 

Upon  the  same  principle,  the  priorities  of  several  successive  equitable 
mortgagees  cannot  be  altered  by  the  transfer,  by  the  mortgagor,  .of  the 
legal  estate  to  any  one  of  them,  the  mortgagor  being  a  trustee  of  the 
legal  estate  for  all  such  incumbrancers :  Sharpies  v.  Adams,  32  Beav. 
212,  216,  11  W.  R.  (M.R.)  450. 

A  puisne  incumbrancer  will  not  be  allowed  to  tack  after  a  decree 
made  to  settle  priorities  of  incumbrances  :  Earl  of  Bristol  v.  Hunger- 
ford,  2  Vern.  524,  approved  of  by  Lord  Hardwicke  in  Wortley  v. 
Birkhead,2  Yes.  574.  So,  in  Ex  parte  Knott,  11  Ves.  619,  Lord  El- 
don  observed,  "  There  is  no  difficulty  upon  the  point  as  to  a  decree  to 
settle  priorities.  After  that  you  cannot  tack  certainly,  for  there  is  a 
judgment  for  the  creditors  that  they  shall  be  paid  according  to  their 
priorities.  But  you  may,  as  was  held  in  the  House  of  Lords,  up  to  the 
time  of  the  decree,  struggle  for  the  tabula  in  naufragio ;  and,  though 
the  decree  is  in  a  sense  only  a  judgment  upon  the  rights  as  they 
stood  at  the  time  the  bill  was  filed,  yet  it  was  decided  in  that  case, 
that  until  the  decree  you  might  do  so."  And  see  Be  Scott's  Est.,  14 
Ir.  Ch.  R.  57. 

An  exception  to  the  rule  is  mentioned  by  Lord  Hardwicke,  viz.,  that 
if  a  prior  mortgagee  takes  an  assignment  of  a  third  mortgage,  as  a  trus- 
tee only  for  another  person,  he  shall  not  be  allowed  to  tack  the  two 
mortgages  together,  to  the  prejudice  of  intervening  incumbrancers.  If 
this  was  permitted,  a  mere  stranger  purchasing  the  third  Mort- 
gage, by  declaring  he  bought  it  in  trust  only  for  the  first  mort-  L  J 
gagee,  might  tack  both  together,  and  defeat  all  the  other  incumbran- 
cers :  Per  Lord  Hardwicke,  in  Morrett  v.  Paske,  2  Atk.  52.  So,  also 
upon  the  same  principle,  it  was  held  in  Barnett  v.  Weston,  12  Ves.  130, 
that  the  executors  of  a  first  mortgagee  of  a  leasehold,  who  had  the  legal 
estate  in  his  own  right,  could  not,  as  against  a  mesne  incumbrancer, 
tack  a  mortgage  of  the  equity  of  redemption  which  had  vested  in  their 
testator  as  the  executor  of  another.  See  and  consider  Wilmot  v.  Pike, 
5  Hare,  14 ;  Booper  v.  Harrison,  2  K.  &  J.  86. 

The  second  rule  laid  down  in  Brace  v.  The  Duchess  of  Marlborough, 
2  P.  Wms.  491,  in  accordance  with  which  that  case  was  decided,  is, 
"  that,  if  a  judgment  creditor,  or  creditor  by  statute  or  recognisance, 
buys  in  the  first  mortgage,  he  shall  not  tack  or  unite  this  to  his  judg- 
ment, &c,  and  thereby  gain  a  preference  ;  for  "one  cannot  call  a  judg- 
ment creditor  a  purchaser,  nor  has  such  creditor  any  right  to  the  land  ; 
he  has  neither  jus  in  re  nor  ad  rem  ;  and,  therefore,  though  he  releases 
all  his  right  to  the  land,  he  may  extend  it  afterwards.  All  that  he  has 
by  the  judgment  is  a  lien  upon  the  land,  but  non  constat  whether  he 
will  make  use  thereof;  for  he  may  recover  the  debt  out  of  the  goods  of 
the  cognizor  by  fieri  fa.ias,  or  may  take  the  body,  and  then,  during  the 
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defendant's  life,  he  can  have  no  other  execution  :  besides,  the  judgment 
creditor  does  not  lend  his  money  upon  the  immediate  view  or  contem- 
plation of  the  cognizor's  real  estate,  for  the  land  afterwards  purchased 
may  be  extended  on  the  judgment :  nor  is  he  deceived  or  defrauded, 
though  the  cognizor  of  the  judgment  had  before  made  twenty  mort- 
gages of  all  his  real  estate ;  whereas  a  mortgagee  is  defrauded,  or  de- 
ceived if  the  mortgagor  before  that  time  mortgaged  his  land  to 
another."     And  see  Ex  parte  Knott,  11  Ves.  617. 

Upon  the  same  principle,  in  Lacey  v.  Ingle,  2  Ph.  413,  A.,  haying 
mortgaged  an  estate  to  B.  and  C.  in  succession,  agreed  to  sell  it  to  D. 
free  from  incumbrances ;  part  of  the  purchase-money  was  to  be  paid 
down,  and  the  rest  on  completion  of  the  purchase.  During  the  inves- 
tigation of  the  title,  A.  induced  D.,  who  was  ignorant  of  the  mort- 
gages, to  make  further  payments  on  account  of  the  purchase-money ; 
and  having  also  raised  a  further  sum  from  E.  on  the  security  of  his 
contract,  without  giving  him  notice  of  C.'s  mortgage,  became  insolvent, 
and  absconded.  D.,  thereupon,  with  notice  of  all  that  had  happened, 
paid  off'  C.'s  mortgage  out  of  the  balance  of  the  purchase-money  re- 
maining due ;  and  E.,  to  secure  himself,  took  an  assignment  of  B.'s 
mortgage.  But  *the  balance  of  purchase-money  not  being  suf- 
L  "  J  ficient  to  pay  both  E.'s  charge  and  what  E.  had  paid  to  B., 
Lord  Cottenham,  C,  reversing  the  judgment  of  the  Vice-Chancellor 
Knight  Bruce,  held,  that  E.  was  not  entitled  to  tack  his  security  to  B.'s 
mortgage,  first,  because  he  not  only  did  not  deal  upon  the  faith  of  the 
land,  or  contract  for  any  interest  in  it,  but,  as  appeared  upon  the  face 
of  the  contract,  relied  upon  and  advanced  his  money  upon  the  faith  of 
a  fund  which  could  only  arise  and  have  existence  upon  the  supposition 
that  the  party  to  whom  he  advanced  the  money  would  not  have,  and  at 
that  time  had  not,  any  interest  in  the  land  ;  and,  secondly,  because, 
although  E.,  at  the  time  he  advanced  his  money,  had  no  notice  of 
any  particular  incumbrance  on  the  estate,  except  B.'s,  he  knew  that  he 
was  dealing  for  a  supposed  balance,  out  of  which  D.,  having  contracted 
for  the  estate  free  from  incumbrances,  would  be  entitled  to  pay  off  any 
incumbrances  to  which  the  estate  might  be  found  to  be  subject ;  and, 
therefore,  the  equities  of  D.  and  E.  were  not  equal. 

And  it  seems  doubtful  whether  a  judgment  creditor,  since  the  passing  ^ 
of  1  &  2  Vict.  c.  110,  although  a  judgment  duly  registered  is  now  a 
charge  upon  the  land,  can  tack  any  more  than  he  could  previously. 
(See  Kinderley  v.  Jervis,  22  Beav.  1 ;  Beavan  v.  Lord  Oxford,  6  De  G. 
Mac.  &  G-.  501 ;  Pickering  v.  The  Ilfracombe  Bailway  Company,  3  L. 
R.  C.  B.  235  ;  Robinson  v.  Nesbitt,  lb.  264,  overruling  Watts  v.  Porter, 
3  Ell.  &  Br.  743).  According  to  a  recent  learned  author,  he  can  do  so 
(Fish,  on  Mortgages,  665,  2d  edit.)  ;  but  he  states  that  in  the  case  of 
judgments  entered  up  since  23  &  24  Vict.  c.  38,  and  27  &  28  Vict.  c. 
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112,  respectively,  there  will  be  no  tacking  until  execution,  as  required 
by  those  acts,  has  been  executed  (lb.  666). 

Another  rule  in  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms. 
494,  is,  "  that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor 
upon  a  statute  or  judgment,  he  shall  retain  against  a  mesne  mortgagee 
till  both  the  mortgage  and  statute  or  judgment  be  paid."  (See,  also, 
Shepherd  v.  Titley,  2  Atk.  348 ;  Anon.,  2  Ves.  662.)  A  fortiori,  if 
the  first  mortgagee  lends  on  a  mortgage :  Morret  v.  Paske,  2  Atk. 
52  ;  Godfrey  v.  Tucker,  33  Beav.  280  ;  Wyllie  v.  Pollen,  11  W.  R.  (L. 
C.)  1081.  But  as  will  be  shown  hereafter,  the  further  advance  of  the 
first  mortgagee  must  have  been  made  without  notice  of  the  interme- 
diate incumbrance. 

In  the  recent  case  of  Young  v.  Young,  3  L.  R.  Eq.  801,  affords  a 
strong  illustration  of  the  rule.  There  a  testator,  in  1832,  devised  his 
copyhold  estate,  (which  was  subject  to  a  legal  mortgage  by  customary 
grant  and  admittance,)  to  his  wife,  for  life,  and  then  to  *his 
children.  The  will  was  never  proved,  and  no  notice  of  it  was  L  J 
entered  on  the  Court  Rolls.  The  widow  emigrated  in  1845,  leaving  her 
eldest  son  in  possession  of  the  estate  as  her  agent.  In  1851,  the  son, 
falsely  representing  himself  to  be  in  possession  as  heir  of  his  father, 
procured  a  further  advance  upon  mortgage  of  the  estate  ;  and  the  origi- 
nal mortgage  being  transferred  to  the  second  mortgagee,  he  claimed  a 
right  to  tack  his  further  advance.  The  widow  died  in  1860.  It  was 
held  by  Sir  R.  Malins,  V.  C,  that  the  mortgagee,  having  the  legal 
estate,  and  having  no  notice  of  any  adverse  title,  was  entitled  to  be 
protected  against  the  rights  of  the  children,  and  to  tack  his  further 
advance.  See  Jones  v.  Powles,  3  My.  &  K.  581 ;  Carter  v.  Carter,  3 
K.  &  J.  611,  638. 

Where  the  mortgage  is  paid  off  before  the  judgment  is  recovered,  the 
judgment  cannot  be  tacked  to  the  mortgage,  although  there  may  not 
have  been  an}'  reconvej'ance  of  the  mortgaged  estate :  The  Mayor  of 
Brecon  v.  Seymour,  26  Beav.  548. 

However,  in  all  these  cases,  as  is  laid  down  in  the  sixth  rule  in 
Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms.  495,  no  subsequent 
incumbrancer  will  be  allowed  to  tack  his  incumbrance,  unless  when  he 
lent  his  money  he  had  no  notice  of  the  second  mortgage,  statute,  or 
judgment ;  for  being  without  notice  is  his  sole  equity. 

And  it  has  even  been  held,  contrary  to  the  old  case  of  Gordon  v. 
Graham  (1  Vin.  Ab.  82,  pi.  T  :  2  Eq.  Cas.  Ab.  598),  that  although  the 
first  mortgage  was  made  to  secure  a  sum  and  further  advances,  if  the 
first  mortgagee  made  a  further  advance  with  notice  of  a  mesne  incum- 
brance, he  will  not  be  entitled  to  priority  in  respect  of  such  further 
advance.  See  Shaw  v.  Neale,  20  Beav.  151 ;  there  an  estate  was 
mortgaged  to  A.  to  secure  a  sum  of  money  and  further  advances 
Afterwards  Shaw,  the  plaintiff,  obtained  a  charge  on  the  estate  by 
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means  of  a  judge's  order.  It  was  held  by  Sir  John  Romilly,  M.  R., 
that  the  further  advances  made  to  the  mortgagor  by  A.,  after  notice  of 
the  order,  had  no  priority  over  Shaw's  charge.  "  The  law,"  said  his 
Honor,  "  with  respect  to  the  question  whether  a  second  incumbrancer, 
who  takes,  subject  to  a  prior  mortgage  expressed  to  secure  a  sum  then 
due,  and  also  future  advances,  is  entitled  to  priority  over  the  advances 
made  subsequently  to  his  security  by  the  first  incumbrancer,  with 
notice  of  such  second  incumbrance,  is  a  point  not  free  from  doubt  on 
the  authorities.  The  ground  on  which  it  is  put,  in  favour  of  the  first 
mortgagee  who  claims  priority  for  his  subsequent  advances,  is,  that  the 
second  mortgagee  might,  by  a  tender  of  the  amount  due  to  the  first 
mortgagee,  have  stopped  all  further  advances  :  and  the  case  of  Gordon 
l~  21  v.  Graham,  (7  Vin.  Ab.  52,  pi.  3  ;  2  Eq.  Ca.  Ab.  *598)  is  cited, 
L  -I  where  Lord  Cowper  held,  that  the  second  incumbrancer  having, 
when  he  advanced  his  money,  notice  of  the  nature  of  the  first  mort- 
gage, could  not  redeem  the  first  mortgage  without  payment  of  the 
sum  advanced  by  the  first  mortgagee  after  he  had  received  notice 
of  the  second  incumbrance.  This  decision  has  not  met  with  the 
unanimous  approbation  of  the  profession.  Mr.  Powell,  in  his  Trea- 
tise on  Mortgages  (2  Pow.  Mortg.  6th  Ed.  534,  n. ;  but  see  4 
Byth.  2d  Ed.  427),  doubts  the  soundness  of  the  decision;  and  Lord 
St.  Leonards,  in  Blunden  v.  Depart  (2  Dru.  &  W.  405),  says,  'that 
even  in  the  case  of  a  first  mortgage,  whether  legal  or  equitable,  cov- 
ering future  advances,  it  deserves  further  consideration,  whether  it 
would  be  safe  to  rely  in  all  cases  upon  Gordon  v.  Graham,  as  an  au- 
thority that  advances  may  be  safely  made  after  the  first  mortgagee  has 
notice  of  a  second  mortgage.'  This  case  of  Gordon  v.  Graham  has 
never,  I  believe,  been  treated  as  an  authority  for  holding  that  the  doc- 
trine applied  to  the  case  of  a  second  incumbrancer,  who  advanced  his 
money  without  notice  of  the  first  mortgage.  Lord  Cowper  certainly 
relies  on  the  fact  of  notice  ;  for  he  observes,  that  it  was  the  folly  of  the 
second  mortgagee,  with  notice  (of  the  first  incumbrance)  to  take  such 
security.  This  reasoning  obviously  fails  to  apply  to  the  case  of  a  second 
incumbrancer,  who  not  only  had  no  notice  of  the  prior  incumbrancer, 
but  who  obtains  his  charge  on  the  estate  not  by  reason  of  any  contract 
with  the  owner,  but  by  operation  of  law,  which  gives  to  the  registered 
order  to  pay  the  effect  of  an  incumbrance  on  the  land,  for  a  debt  which 
the  debtor  had  refused  or  was  unable  to  pay."  His  Honor's  judgment 
was  affirmed  by  the  House  of  Lords.  Shaw  v.  Neale,  6  Ho.  Lo.  Cas. 
581 ;  and  was  followed  by  Rolt  v.  Hopkinson,  25  Beav.  461 ;  3  De  G.  & 
Jo.  177  ;  S.  C,  nom.  Hopkinson  v.  Bolt,  9  Ho.  Lo.  Ca.  514.  So  like- 
wise in  Daun  v.  City  of  London  Brewery  Company,  8  L.  R.  Eq.  155  ; 
on  the  26th  of  March,  1858,  a  publican  deposited  the  lease  of  his  public- 
house  with  the  defendants — a  Brewery  Company — with  a  memorandum, 
stating,  that  the  deposit  was  to  secure  payment  of  a  sum  of  202Z.  and 


MARSH     V.     LEE.  847 


interest,  as  well  as  any  other  sums  in  ■which  the  depositor  might  be- 
come indebted  to  the  Brewery  Company  on  any  account,  not  exceeding 
5001.  The  Brewery  Company  on  the  1th  of  July,  1865,  made  the  pub- 
lican a  further  advance  of  1001.  On  the  11th  of  July,  1865,  the  publi- 
can signed  to  the  plaintiffs — a  firm  of  distillers — a  memorandum, 
whereby  he  declared  that  the  documents  deposited  with  the  Brewery 
Company,  should  "  subject  to  the  security"  to  the  Brewery  Company 
be  a  security  to  the  distillers  for  a  sum  of  1201.  then  due,  and 
*interest  and  all  other  sums  that  might  thereafter  become  due 
to  the  distillers.  Notice  of  this  second  equitable  mortgage  was  <-  J 
on  the  same  day  given  by  the  distillers  to  the  brewers.  After  the  date  of 
this  notice  the  publican  became  indebted  to  the  brewers  in  a  further  sum 
of  money — the  price  of  beer  supplied  to  the  publican.  The  company 
claimed  to  be  entitled,  by  virtue  of  a  custom  in  the  trade  between 
brewers  and  publicans,  to  add  this  further  sum  to  the  amount  secured 
by  the  deposit  of  the  lease  in  priority  to  the  distillers'  charge.  It  was 
held,  however,  by  James,  V.  C,  that  the  alleged  custom  was  bad  in 
law  for  want  of  mutuality,  and  for  want  of  defined  limits ;  and  further, 
that  it  was  imperfectly  supported  by  the  evidence;  and  that  conse- 
quently, according  to  the  rule  laid  down  in  Hopkinson  v.  Bolt,  the  de- 
fendants, the  Brewery  Company,  from  and  after  the  date  of  the  second 
charge,  were  not  entitled  to  any  priority  in  respect  of  any  goods  sup- 
plied by  them  after  the  notice ;  and  with  respect  to  such  goods,  both 
parties  having  notice  of  the  securities,  their  priorities  were  to  be  ac- 
cording to  the  dates  of  their  respective  supplies. 

And  the  result  will  be  the  same,  although  the  securities  are  executed 
on  the  same  day  and  with  the  knowledge  of  all  parties:  Menzies  v. 
Light.foot,  11  L.  R.  Eq.  459. 

The  principle  upon  which  these  cases  proceed  is  this,  that  the  second 
charge  was  so  framed  as  if  it  had  said,  "  subject  to  the  security  as  it 
stands  at  the  moment,"  that  is,  to  the  amount  of  money  now  due  on  the 
security  :  Per  Lord  Romilly,  M.  R.,  in  Menzies  v.  Lightfoot,  11  L.  R. 
Eq.  468. 

If  the  parties  wish  to  escape  from  this,  they  must  say  ■"  subject  and 
without  prejudice  to  the  principal  moneys  now  due  from  me,  and  to  such 
sums  as  I  may  hereafter  owe,  not  exceeding  the  sum  of  £ ."     lb. 

Where,  however,  in  a  case  similar  to  Hopkinson  v.  Bolt,  the  further 
advance  is  made  by  the  first  mortgagee  without  notice  of  an  intervening 
advance  by  the  second  mortgagee,  the  first  mortgagee  will  have  priority 
over  the  second  mortgagee,  not  only  in  respect  of  his  first,  but  also  in 
respect  of  his  second  advance  (Calisher  v.  Forbes,  7  L.  R.  Ch.  App. 
109)  ;  nor  will  the  first  mortgagee  lose  his  priority  over  the  second 
mortgagee,  if  subsequent!}'  thereto  he  renews  the  original  bill  of  ex- 
change given  for  the  sum  advanced  on  the  first  mortgage.     lb.     And 
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see  Saunders  v.  Dehew,  2  Vern.  271';  Allen  v.  Knight,  5  Hare,  272; 
Cannock  v.  Jauncey,  5  W.  R.  (V.  C.  K.)  764. 

The  last  rule  laid  down  in  Brace  v.  The  Duchess  of  Marlborough,  2 
P.  Wms.  495,  is  "  that  when  a  puisne  incumbrancer  buys  in  a  prior 
l~*6241  mortgaSe»  in  order  to  *unite  the  same  to  the  puisne  incum^ 
brance,  but  it  is  proved  that  there  was  a  mortgage  prior  to  f;hat, 
the  Court  clearly  holds,  that  the  puisne  incumbrancer,  where  he  had 
not  got  the  legal  estate,  or  where  the  legal  estate  was  vested  in  a  trus- 
tee, could  there  make  no  advantage  of  his  mortgage ;  but  in  all  cases 
where  the  legal  estate  is  standing  out,  the  several  incumbrances  must 
be  paid  according  to  their  priority  in  point  of  time  :  qui  prior  est  tem- 
pore potior  est  jure."  See  Symmes  v.  Symonds,  4  Bro.  P.  C.  328 ; 
Toml.  Ed. ;  Earl  of  Bristol  v.  Hungerford,  2  Vern.  524  ;  1  Eq.  Ca.  Ab. 
142  ;  Phillips  v.  Phillips,  4  De  G.  P.  &  J.  268 ;  Thorpe  v.  Holdsworth, 
7  L.  R.  Eq.  139. 

An  equitable  mortgagee,  earlier  by  registration,  even  on  the  same 
day,  under  7  Ann.  c.  20,  obtains  priority  over  an  equitable  mortgagee 
prior  in  date,  of  which  he  had  no  notice,  and  he  may  consolidate  his 
mortgages  as  against  him  :  Neve  v.  Pennell,  2  H.  &  M.  170  ;  11  W.  R. 
(V.  C.  W.)  986. 

But  if  any  one  of  the  incumbrancers  has  a  better  title  than  the  others 
to  call  for  a  conveyance  of  the  legal  estate,  as  for  instance,  when  a  dec- 
laration of  trust  of  the  legal  interest  has  been  made  in  his  favour, 
or  he  has  possession  of  the  title-deeds,  equity  will  consider  him 
as  being  in  the  same  position  as  if  he  had  the  legal  estate  :  Windham  v. 
Richardson,  2  Ch.  Ca.  213  ;  Wilkes  v.  Bodington,  2  Vern.  599 ;  Earl  of 
Pomfrel  v.  Lord  Windsor,  2  Ves.  486  ;  Ex  parte  Knott,  11  Ves.  618 ; 
Maundrell  v.  Maundrell,  10  Ves.  271;  Wilmot  v.  Pike,  5  Hare,  22; 
Pease  v.  Jackson,  3  L.  R.  Ch.  App.  576. 

The  result  is  the  same  where  an  incumbrancer  obtains  the  legal  estate 
after  advancing  his  money,  in  pursuance  of  a  contract  for  a  legal  mort- 
gage entered  into  at  the  time  of  the  advance.  See  Cooke  v.  Wilton,  29 
Beav.  100,  there  Anne  Hailing,  in  1856  and  1857,  deposited  the  title 
deeds  of  some  freehold  property  with  Ann  Broughton  to  secure  two 
sums  advanced  to  her,  and  agreed  in  writing  to  execute  a  mortgage  of 
it  to  secure  the  money.  In  1858  the  plaintiffs  lent  Anne  Hailing  91Z. 
10s.,  and  on  the  first  of  July  they  obtained  a  transfer  of  the  two  prior 
equitable  mortgages,  then  amounting  to  368Z.  4s.  Anne  Hailing  at  the 
same  time  signed  a  memorandum  by  which  she  declared  that  the  368Z. 
4s.  and  the  money  due  to  or  to  be  advanced  by  the  plaintiffs  should  be 
a  charge  on  the  property.  The  plaintiffs  advanced  further  sums,  and 
on  the  29th  of  September,  1858,  Anne  Hailing  conveyed  the  legal  es- 
tate in  the  property  to  the  plaintiffs,  subject  to  redemption  on  pay- 
ment of  520L,  the  aggregate  of  the  moneys  due.  Previous  to  the  trans- 
fer of  the  mortgages  to  the  plaintiffs,  viz.,  on  the  29th  of  June,  1858, 
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the  defendant  obtained  *a  judgment  against  Anne  Hailing  for  r*poK-| 
638Z.  12s.  10d.,  duly  registered  under  1  &  2  Vict.  c.  110  ; 
but  the  plaintiffs  did  not  know  of  the  judgment  until  March,  1859. 
Sir  John  Romilly,  M.  R.,  held  that  the  plaintiffs  had  priority  over  the 
judgment.  "I  think,"  said  his  Honor,  "that  the  equitable  mortgage 
and  memorandum  of  deposit  gave  to  Ann  Broughton,  and  to  all  per- 
sons claiming  through  or  under  her,  a  right  to  have  a  legal  mort- 
gage of  the  property  affected  by  the  equitable  mortgage,  and  of  which 
the  title  deeds  had  been  deposited,  and  that,  consequently,  the  legal  es- 
tate, when  conveyed,  must  be  considered  to  have  reference  back  to  the 
date  of  that  security  when  given,  and  that  all  sums  properly  advanced 
are  included  in  it ;  and  if  this  be  so,  then  the  mortgagee  is  entitled  to 
make  use  of  the  legal  esl  ate  so  obtained,  to  protect  him  not  only  for  the 
amount  due  at  the  date  of  the  deposit,  but  for  any  further  or  subse- 
quent advance  made  by  him  on  the  security  of  the  same  property,  bona 
fide,  and  without  notice  of  any  prior  charge,  on  the  principle  of  the 
doctrine  which  is  usually  called  tacking.'' 

As  a  general  rule,  both  in  suits  for  foreclosure  as  well  as  in  redemp- 
tion suits,  the  mortgagor  cannot  redeem  one  mortgage  without  redeem- 
ing all  other  mortgages  which  the  mortgagee  holds  upon  his  property, 
and  which  he  has  a  right  to  consolidate  or  tack  together :  (  Watts  v. 
Symes,  1  De  G.  Mac.  &  G.  240 ;  Selby  v.  Pomfret,  1  J.  &  H.  336 ;  9 
W.  R.  (L.  C.)  583 ;  Neve  v.  Pennell,  2  H.  &  M.  1*70  ;  and  see  Phillips 
v.  Gutteridge,  4  De  G.  &  Jo.  531).  Nor  can  the  purchaser  (Beevor  v. 
Luck,  4  L.  R.  Eq.  537)  or  mortgagee  of  the  equity  of  redemption  do 
so  :  (lb.  546  ;  Titley  v.  Davies,  2  Y.  &  C  C.  C.  399,  n.)  :  And  it  is  im- 
material whether  the  consolidation  has  taken  place  before  or  after  the 
purchase  or  mortgage  of  the  equity  of  redemption  (lb. ;  and  see  Vint 
v.  Padget,  1  Giff.  446;  2  De  G.  &  Jo.  611  ;  Tweedale  v.  Tweedale,  23 
Beav.  341),  or  whether  such  purchaser  or  mortgagee  may  or  may  not 
have  had  notice  of  the  existence  of  other  mortgages:  (lb. ;  Titley  v. 
Davies,  2  Y.  &  C.  C.  C.  399,  n).  And  the  rule  is  applicable  to  equita- 
ble mortgages  (Neve  v.  Pennell,  2  H.  &  M.  1*10)  ;  to  mortgages  of 
equitable  personalty  by  way  of  trusts  for  sale,  as  well  as  to  ordinary 
mortgages  of  real  estate  ( Watts  v.  Symes,  1  De  G.  Mac.  &  G.  240) 
and  it  makes  no  difference  whether  the  mortgages  are  held  by  the  same 
person,  or  in  trust  for  the  same  person  :  Tassell  v.  Smith,  2  De  G.  & 
Jo.  113,  718. 

In  the  old  case  of  Bovey  v.  Skipwith,  1  Ch.  Ca.  201,  where  the  third 
mortgagee  of  one  estate  who  advanced  his  money  without  notice  of  an 
intermediate  mortgage  of  that  and  another  estate,  bought  in  and  took 
a  transfer*  of  a  first  mortgage,  comprising  both  estates,  it  was  r*eofi-| 
decided  that  he  might  hold  the  two  estates  as  against  the 
second  mortgagee  until  all  that  was  due  to  him  on  both  securities  should 
be  satisfied.  The  question,  however,  of  notice,  at  the  time  of  the  con- 
VOL.  i 54 
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solidation,  as  before  mentioned,  is  immaterial.  Thus,  where  two  mort- 
gages of  distinct  estates,  originally  vested  in  different  mortgagees,  were 
transferred  to  one  person,  even  with  notice  of  a  second  mortgage  of 
both  estates,  it  was  held  that  the  second  mortgagee  could  not- redeem 
the  one  estate  without  the  other  :  Vint  v.  Padget,  1  Giff.  446,  2  De  G 
&  Jo.  611;  and  see  Tweedale  v.  Tweedale,23  Beav.  341.  There  A. 
made  two  equitable  mortgages  of  two  several  estates,  the  one  to  A. 
and  the  other  to  B.  He  then  executed  a  legal  mortgage  of  both  to  C, 
who  had  constructive  notice  of  the  prior  equitable  mortgages.  B.  ob- 
tained a  transfer  of  A.'s  mortgages.  It  was  held  by  Sir  John  Romilly, 
M.  R.,  that  C.  could  only  redeem  B.  on  payment  of  both  debts. 

Where  mortgages  of  different  properties  by  the  same  mortgagor  have 
been  consolidated  by  a  mortgagee,  and  the  mortgagor  has  conveyed  the 
equity  of  redemption  in  some  of  the  properties  to  purchasers  by  deeds 
of  various  dates,  upon  foreclosure  by  the  mortgagee,  a  first  right  of 
redeeming  all  the  mortgages  will  be  given  to  the  first  purchaser  of  part 
in  point  of  date,  with  successive  rights  of  redemption,  in  default,  to 
the  subsequent  purchasers  of  other  parts  in  order  of  date,  as  in  the 
case  of  first,  second,  and  third  mortgagees :  (  Titley  v.  Davies,  2  Y.  & 
C.  C.  C.  399,  n.,  and  Beevor  v.  Luck,  4  L.  R.  Eq.  537  ;  overruling  Ed- 
wards v.  Martin,  28  L.  J.  Ch.  49  ;  4  Jur.  N.  S.  1044  ;  7  W.  R.  31).  But 
where  the  owners  of  the  equity  of  redemption,  though  of  different 
priorities  as  to  their  period  of  enjoyment,  come  in  under  the  same  in- 
strument, as  for  instance  tenant  for  life,  and  remainderman  under  a  set- 
tlement, there  no  successive  rights  to  redeem  are  given,  but  only  one 
single  common  right  of  redemption:  Beevor  v.  Luck,  4  L.  R.  Eq.  537, 
548. 

The  principle  upon  which  these  cases  proceed,  as  appears  from  the 
authorities,  is  stated  by  Lord  Hatherley,  0.,  as  follows :  "  That  where  a 
man  has  not  redeemed  his  mortgaged  property  within  the  limited  time 
and  has  forfeited  his  estate,  when  he  comes  into  equity  to  assert  a  right 
to  have  the  estate  back,  the  Court  has  said,  '  you  shall  not  have  equity 
without  doing  equity ;'  and  if  therefore,  having  mortgaged  a  valuable 
estate  as  an  ample  security  for  an  advance  made  by  one  mortgagee,  you 
have  afterwards  mortgaged  to  the  same  mortgagee  an  estate  of  less 
value,  and  the  smaller  estate  will  not  pay  the  whole  debt,  you  shall  not 
r^fi9i.-|  redeem  the  estate  which  is  valuable  *to  you  without  also  pay- 
ing the  debt  which  is  secured  on  the  deficient  security.'  After- 
wards that  equity  was  extended  (whether  rightly  or  wrongly  it  is  now 
too  late  to  question)  to  the  case  of  a  person  who  takes  a  transfer  of  the 
deficient  mortgage  on  the  smaller  estate.  If  he  gets  in  the  interest  of 
a  prior  mortgagee  from  the  sa;me  mortgagor,  he  is  entitled  to  stand  as 
against  all  purchasers  subsequent  to  the  second  mortgage  coming  to 
redeem,  and  to  say,  '  You  cannot  redeem  one  unless  you  redeem  both  : ' 
Titley  v.  Bavies,  3  Y.  &  C.  C.  C.   399,  n.  was  a  case  of  that  descrip- 
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tion And  where  there  is  a  third  mortgage  of  the  equity  of 

redemption,  which  takes  place  anterior  to  the  union  of  two  prior  mort 
gages  in  the  person  who  attempts  to  foreclose  a  third  mortgage,  there 
the  equity  must  prevail,  &c.  .  .  .  Lord  Hardwicke,  in  the  case  of  Tit- 
ley  v.  Davies,  (2  Y.  &  C.  C.  C.  399,  n.)  says  this  :  L I  see  no  difference 
between  Peyton  and  Davies '  (Peyton  being  the  purchaser),  for 
though  one  was  a  purchaser,  and  the  other  a  mortgagee,  that 
will  not  differ  the  case  as  to  Titley ;  for  they  are  both  con- 
sidered as  purchasers  in  this  Court  pro  tanto.'  So  that  it  would 
be  impossible  for  me  to  draw  a  distinction  between  the  case  of  a 
purchaser  and  that  of  a  person  coming  in  as  a  mortgagee.  The  real 
point  seems  to  be  this,  as  far  as  it  is  possible  to  apply  reasoning  to  a 
rule  which  is  somewhat  difficult  to  reconcile  altogether  with  sound 
principles:  whenever  the  right  to  redemption  is  passed  over  to  another 
person  by  the  original  mortgagor,  whether  he  sells  the  whole  property 
or  passes  it  by  way  of  mortgage  only — in  either  one  case  or  the  other, 
he  passes  it  over  subject  to  the  same  equities  as  against  the  purchaser 
or  mortgagee  to  which  he  himself  was  subject.  That  being  so,  the  pur- 
chaser is  obliged  to  take  it,  as  was  said  in  Vint  v.  Padget,  (2  Y.  &  C. 
C.  C.  399,  n.),  knowing  that  it  is  liable  to  the  contingency  of  the  coales- 
cing of  the  two  mortgaged  estates,  even  although  at  the  time  of  the 
conveyance  they  may  not  have  coalesced.  In  Vint  v.  Padget,  the  per- 
son who  united  the  two  securities,  and  then  asserted  the  right,  knew 
before  he  united  them  that  there  was  this  intervening  security.  The 
Court  said  that  the  question  of  notice  had  nothing  to  do  with  it ;  the 
plaintiff  has  a  right  to  unite  the  two  estates ;  and,  having  that  right, 
the  person  who  is  unfortunately  affected  by  it  must  be  taken  to  have 
known  that  there  was  the  possibility  of  such  union  taking  place.  Know- 
ing that  he  should  not  have  advanced  his  money  on  the  second  mort- 
gage :  "  Beevor  v.  Luck,  4  L.  R.  Eq.  544,  546. 

A  mortgagee  may,  on  the  bankruptcy  of  the  mortgagor,  if  his  as- 
signees do  not  immediately  redeem,  *take  a  transfer  of  a  mort-  r^/mo-i 
gage  on  another  of  his  estates,  and  tack  it  to  the  debt  due  under 
the  mortgage  to  himself,  and  he  is  entitled  to  hold  the  two  estates  as 
a  security  for  both  debts  (Selby  v.  Pom/ret,  1  J.  &  H.  336  ;  3  De  G.  F. 
&  Jo.  595)  ;  and  the  right  of  such  mortgagee  is  not  predjudicedby  rea- 
son of  his  having  exercised  the  power  of  sale  contained  in  the  mortgage 
so  transferred  to  him,  and  he  is  entitled  to  retain  the  surplus  of  the 
purchase-money  beyond  the  amount  secured  on  that  mortgage  to  satisfy 
the  sum  due  to  him  on  his  own  mortgage.     lb. 

Where  a  first  mortgagee  or  any  of  the  mortgagees  purchases  and 
takes  a  coveyance  to  himself  of  the  equity  of  redemption,  he  cannot 
set  up  his  mortgage  against  any  of  the  subsequent  incumbrances  of 
which  he  had  notice  :  Toulmin  v.  Steere,  3  Mer.  210  ;  Brown  v.  Stead, 
5  Sim.  535  ;  sed  vide  Hayden  v.  Kirkpatrick,  13  W.  R.  (M.  R.)    1010 ; 
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11  Jur.  N.  S.  836  ;  but  a  prior  mortgage,  if  kept  on  foot  against  the 
estate,  may  be  used  by  the  purchaser  of  the  equity  of  redemption, 
as  a  protection  against  the  intervening  incumbrances.  See  Parry  v. 
Wright,  1  Sim.  &  St.  369  ;  S.  C,  5  Russ.  142;  and  see  Otter  v.  Lord 
Faux,  2  Kay  &  J.  650  ;  6  De  G.  Mac.  &  G.  638  ;  Chesshyre  v.  Biss,  2 
Giff.  281 ;  and  Leading  Cases  on  Real  Property.  2nd  ed.,  855. 

As  to  the  nature  of  Statutes  and  Recognisances,  see  Burton's  Com- 
pendium, pi.  868. 

Mortgagee's  right  to  tack  debts  not  being  liens  on  the  mortgaged  prop- 
erty.]— With  regard  to  the  right  of  a  mortgagee  to  tack  to  his  security 
debts  not  being  liens  upon  the  estate,  it  seems  that  in  the  case  of  a 
mortgagee  of  real  estate  as  against  the  heir  (Margrave  v.  Le  ilooke, 
2  Vern.  207  ;  Jackson  v.  Langford  (Anon.),  2  Ves.  662;.  Morre't  v. 
Paske,  2  Atk.  53  ;  Jones  v.  Smith,  2  Yes.  Jun.  316  ;  Elvy  v.  Norivood, 
5  De.  G.  &  S.  240)  and  devisee  (Eeames  v.  Bance,  3  Atk.  630 ;  Cole- 
man v.  Winch,  1  P.  Wms.  115  ;  Du  Vigier  v.  Lee,  2  Hare,  340)  of  the 
mortgagor,  he  might  always  tack  specialty  debts,  and  under  3  &  4 
Will.  4  c.  104,  he  may  as  against  the  heir  or  devisee  of  the  mortgagor, 
tack  simple  contract  debts  :  Rolfe  v.  Chester,  20  Beav.  610. 

In  the  case  of  a  mortgage  of  personalty,  the  mortgagee  as  against 
the  executor  of  the  mortgagor,  could  always  tack,  not  only  bond  and 
other  specialty  (Anon.,  2  Vern.  116),  but  also  simple  contract  debts: 
Coleman  v.  Winch,  1  P.  Wms.  115;  Eccles  v.  Thawill,  Prec.  Ch.  18: 
and  see  Spalding  v.  Thompson,  26  Beav.  631 ;  Re  the  General  Provi- 
dent Assurance  Company  (claim  of  the  National  Bank),  20  W.  R.  (V. 
C.  M.)  939 ;  In  re  Hazlefoot's  Estate,  13  L.  R.  Eq.  321,  where  policies 
of  assurance  were  mortgaged. 

But  a  mortgagee  cannot  tack  *debts  not  being  liens  upon  the 
[  629J  mortgaged  estate,  whether  they  be  bond  or  other  specialty 
debts  or  simple  contract  debts,  as  against  the  mortgagor  (Challis  v. 
Casborn,  Prec.  Ch.  401  ;  Archer  v.  Suatt,  2  Stra.  1101 ;  Elvy  v.  Nor- 
wood, 5  De  G.  &  Sm.  240),  his  creditors  (Coleman  v.  Winch,  1  P.  Wms. 
175  ;  Heames  v.  Bance,  3  Atk.  630 ;  Hamerton  v.  Rogers,  1  Ves.  Jun. 
513  ;  Adams  v.  Claxton,  6  Ves.  225  ;  Rolfe  v.  Chester,  20  Beav.  610), 
his  assignees  for  value  (  Troughton  v.  Troughton,  1  Ves.  86  ;  Jackson 
v.  Langford,  (Anon),  2  Ves.  662 ;  Adams  v.  Claxton,  6  Ves.  225),  de- 
visees in  trust  for  payment  of  debts  (Heames  v.  Bance,  3  Atk.  630  ; 
Irby  v.  Irby,  22  Beav.  211),  parties  entitled  to  the  benefit  of  a  charge 
for  payment  of  his  debts  (Price  v.  Fastnedge,  Amb.  685),  or  the  as- 
signee of  his  heir  (Coleman  v.  Winch,  1  P.  Wms.  115  ;  Bayly  v.  Robson, 
Prec.  Ch.  89),  executor  (Coleman  v.  Winch,  1  P.  Wms.  115;  Vander- 
zee  v.  Willis,  3  Bro.  C.  C.  21,  23),  or  devisee  (lb.),  or  any  mesne  in- 
cumbrancers, whether  by  mortgage,  judgment  or  statute  :  Morret  v. 
Paske,  2  Atk.  52  ;  Povois  v.  Corbet,  3  Atk.  556  ;  Lowthian  v.  Hasel,  3 
Bro.  C.  C.  162 ;  Anon.,  2  Ves.  662. 
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The  reason  why  the  tacking  of  debts  by  mortgagees  has  been  allowed, 
is  to  prevent  a  circuity  of  action  against  persons  in  whose  hands  the 
equity  of  redemption  of  the  mortgaged  properties  were  assets  for  the 
payment  of  debts :  see  Hearn.es  v.  Bance,  3  Atk.  630  ;  Lowthian  v. 
Hasel,  3  Bro.  C.  C.  162 ;  Anon.,  2  Ves.  662. 

Under  the  doctrine  of  tacking,  a  mortgagee,  or  those  who  claim  un- 
der him,  where  the  mortgage  debt  is  secured,  either  by  the  ordinary 
covenant  in  the  mortgage  deed  or  a  bond,  may  in  a  suit  for  redemption 
or  for  foreclosure  claim  by  statute  3  &  4  Will.  4,  c.  42,  s.  3,  arrears  of 
interest  for  twenty  years  before  the  institution  of  the  suit  under  the 
covenant  or  bond,  although  by  the  statue  3  &  4  Will.  4,  c.  27,  s.  42, 
under  the  deed,  without  either  the  covenant  or  bond,  his  right  to  re- 
cover interest  is  limited  to  six  years'  arrears :  Du  Vigier  v.  Lee,  2 
Hare,  326  ;  Hunter  v.  Nockolds,  1  Mac.  &  Gr.  640,  650. 


The  principle  established  in 
Marsh  v.  Lee,  that  a  third  mort- 
gagee, without  notice,  may  buy  in 
the  first  mortgage,  and  thereby 
exclude  a  second  mortgagee,  does 
not  appear  to  be  received  in  any 
court  in  this  country.  The  sys- 
tem of  registration  is  universal 
here,  and  it  is  considered  to  be 
the  policy  of  that  system,  that  a 
mortgage  shall  not  be  a  security 
for  more  than  the  debt  expressed 
in  the  mortgage,  as  against  other 
incumbrances.  In  New  York, 
Connecticut,  Ohio,  and  Virginia, 
the  doctrine  has  been  expressly 
condemned  and  excluded. 

In  Grant  and  others  v.  Bissett 
and  others,  1  Caines'  Oases,  112, 
the  chancellor  had  decided  in 
favor  of  the  practice  of  tacking, 
but  his  decision  waS  reversed  in 
the  Court  of  Errors,  where  it  was 
decided  that  the  statute  which  di- 
rects that  mortgages  which  are 
first  registered,  shall  have  prefer- 
ence according  to  the  times  of 
the  registry,  had  abolished,  with 
respect   to  registered  mortgages, 


the  right  of  tacking  a  junior  to  a 
senior  mortgage,  and  thus  exclud- 
ing an  intervening  one  ;  since  the 
allowing  of  a  junior  mortgage  to 
be  paid  first,  would  be  denying 
to  the  older  one  the  preference 
given  to  it  by  statute.  "  Under 
our  laws,  and  the  decisions  of  our 
own  courts,"  said  the  chancellor 
in  Bridgen  v.  Garhartt,  Hopkins, 
234,  235,  "  a  registered  mortgage 
is  regarded  as  an  incumbrance  for 
the  debt  expressed  in  the  mort- 
gage, and  for  no  greater  sum. 
Such  is  the  sense  of  the  act  con- 
cerning mortgages ;  and  though 
the  great  objects  of  the  registry 
are  to  secure  mortgagees,  to  give 
notice  to  purchasers,  and  to  regu- 
late priorities,  it  seems  also  to  be 
the  spirit  of  all  our  statutes  re- 
specting mortgages,  that  a  regis- 
tered mortgage  shall  never  become 
a  security  between  any  parties, 
for  any  other  debt  than  that 
specified  in  the  registered  instru- 
ment. The  English  doctrine,  by 
which  a  mortgage  subsequent  to  a 
second   mortgage  may  be   tacked 
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to  the  first,  in  exclusion  of  an  in- 
termediate mortgage,  has  been  ad- 
judged by  the  Court  of  Errors,  to 
be  inconsistent  with  our  law  con- 
cerning registered  mortgages,  1 
Caines'  Cases  in  Error,  112.  The 
English  doctrine  of  tacking  has 
thus  been  rejected,  in  the  only  ad- 
judged case  in  which  any  attempt 
to  enforce  it  appears  to  have  been 
made  in  our  courts." 

"  We  have  not  adopted,  in  this 
State,"  said  Huntington,  J.,  in 
Osborn  v.  Garr,  12  Connecticut, 
196,  208,  "  the  doctrine  of  tacking 
mortgages,  so  as  to  give  priority 
to  a  third  mortgagee  over  an  in- 
tervening one.  This  is  a  conse- 
quence of  the  admitted  rule,  that 
the  registry  of  a  deed,  is,  here, 
constructive  notice,  and  equivalent 
to  actual  notice,  of  the  specific 
mortgage,  which  is  recorded.  . 
.  .  .  The  doctrine  of  tacking, 
as  understood  in  England,  and 
which  is  merely  giving  priority  to 
a  third  mortgagee,  as  to  his  mort- 
gage, over  an  intermediate  incum- 
brance, by  buying  in  the  legal 
title,  cannot  exist  here,  because 
the  record  of  the  second  mortgage 
is  equivalent  to  actual  notice  of 
its  existence.  Such  has  always 
been  the  law  of  this  State.  .  . 
.  There  are  other  reasons  than 
those  which  we  have  suggested, 
which,  independent  of  decided 
cases  in  our  courts,  would  con- 
strain us  '  to  reject  the  English 
doctrine  of  tacking.  It  is  unjust 
and  inequitable,  and  is  supported 
there,  only  by  the  weight  of 
authority.  .  .  .  The  case  of 
Marsh  v.  Lee,  was  perhaps  the 
first  in  which  the  English  doctrine 


of  tacking  was  fully  established. 
It  was  a  precedent  subsequently 
followed  with  evident  reluctance, 
and  which  the  courts  in  West- 
minster Hall  did  riot  feel  at  liberty 
to  overrule.  It  may  be  added, 
that  this  doctrine  is  generally  ex- 
ploded in  the  United  States,  by 
which  we  are  relieved  from  a  mul- 
titude of  refined  distinctions, 
which  have  given  intricacy  to  this 
peculiar  branch  of  equity  juris- 
prudence. (4  Kent's  Com.  178, 
119.") 

In  Ohio,  it  is  declared,  that  it 
has  ever  been  held  in  that  State, 
that  the  principle  of  tacking,  as 
applied  to  mortgages,  or  to  mort- 
gages and  judgments,  cannot  be  al- 
lowed ;  Brazee  and  others  v.  The 
Lancaster  Bank  and  others,  14 
Ohio,  318,  32L 

In  a  late  case  in  Virginia,  this 
doctrine  was  examined  at  con- 
siderable length,  and  considered 
to  be  unreasonable  in  itself,  and 
opposed  to  the  policy  of  the  regis- 
tration acts.  "  This  whole  doc- 
trine of  tacking,"  said  Baldwin, 
J.,  "  unless  in  the  case  of  further 
advances  originally  provided  for 
by  contract,  is  extremely  harsh 
and  unreasonable.  Natural  justice 
obviously  requires  that  valid  in- 
cumbrances should  be  paid  accord- 
ing to  their  priority  in  point  of 
time.  The  first  incumbrance  is  an 
appropriation  of  the  property  by 
the  consent  of  the  owner,  or  the 
operation  of  law,  to  the  satisfac- 
tion of  a  just  demand ;  and  so  a 
second  incumbrance  is  an  appro- 
priation, in  like,  manner,  of  what 
shall  remain  after  satisfaction  of 
the  first.     The  first  incumbrancer 
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who,  after  a  second  incumbrancer, 
enlarges  his  demand  beyond  the  ef- 
fect of  his  original  contract,  is  in 
truth,  as  regards  the  second,  only 
a  third  incumbrancer  ;  and  a 
third  incumbrancer  is  nothing 
more  as  regards  his  original  de- 
mand, though  he  purchases  in  the 
first  incumbrance. 

"  The  doctrine  is  justified  by  no 
one,  upon  the  principles  of  natural 
justice,  and  rests  for  its  support 
upon  artificial  reasoning.  It  was 
introduced  and  is  sustained  upon 
the  ground,  that  the  mortgagee 
entitled  to  its  benefit  has  the  ad- 
vantage of  the  legal  title,  and  has 
equal  equity,  and  therefore  the  law 
shall  prevail.  But  the  assumed 
equality  of  equity  is  not  well 
founded.  There  is  no  color  for  it 
except  in  the  idea  that  each 
claimant  is  a  bona  fide  purchaser 
for  a  valuable  consideration  ;  but 
that  does  not  produce  equality  in 
point  of  right.  He  whose  incum- 
brance is  thus  overreached  is  prior 
in  point  of  time,  and  at  least  equal 
in  equity ;  and,  therefore,  should 
have  the  benefit  of  the  maxim, 
Qui  prior  est  in  tempore  potior 
est  in  jure. 

"  The  elements  of  the  doctrine, 
it  will  be  seen,  are  the  possession 
by  the  preferred  mortgagee  of  the 
legal  title,  and  the  pre-existence 
or  accession  of  a  distinct  equity, 
without  notice  of  the  mesne  in- 
cumbrance. Hence  it  is  obvious, 
that  it  could  never  have  been  in- 
troduced into  a  country  enjoying 
the  benefits  of  a  general  registry, 
intended  to  give  notice  to  the 
whole  world  of  all  conveyances 
and  incumbrances,  and  to  supply 


the  place  of  actual  notice.  .  .  . 
In  nearly  all  the  States  of  this 
Union,  the  registry  is  held  to  be 
notice  to  subsequent  purchasers 
and  mortgagees,  provided  the  deed 
has  been  duly  proved  or  acknowl- 
edged. .  .  .  It  is  easy  to  per- 
ceive that  the  operation  of  the 
registry  laws  of  Virginia,  and  of 
other  States  of  the  Union,  is  to 
cut  up  by  the  roots  the  English 
doctrine  of  tacking,  so  far  as  it 
effects  intermediate  purchasers  and 
incumbrancers."  Siter,  Price  & 
Go.  v.  M'  Glanachan  el  als.,  2  G-rat- 
tan,  280,  300,  301,  303,  304. 

In  Kentucky,  some  earlier  cases 
had  apparently  recognized  the 
equity  of  tacking  ;  Bank  of  Ken- 
tucky v.  Vanct's  Administrators, 
4  Littell,  168,  173  ;  Nelson's  Heirs 
v.  Boyce,  &c,  1  J.  J.  Marshall, 
401,  405  ;  but  in  a  late  case  the  ex- 
istence of  this  principle  seems  to 
be  considered  doubtful.  "  When  a 
prior  mortgage,"  said  the  court, 
"  does  not  provide  for  subsequent 
liabilities  or  advances,  the  British 
doctrine  of  tacking  all  such  liabili- 
ties as  shall  have  been  incurred,  or 
all  such  advances  as  shall  have 
been  made,  on  the  faith  of  the 
property  thus  mortgaged,  and 
without  actual  notice  of  a  subse- 
quent mortgage  thereon,  has  not 
been  conclusively  established  in 
this  court.  And  whether  it  shall  be 
recognized  here,  as  either  authori- 
tatively settled  or  as  consistent 
with  principle  or  analogy,  we  shall 
not  now  pause  to  determine  or  to 
consider :  "  AverUl  v.  Guthrie,  8 
Dana,  82,  84. 

[The  doctrine,  that  a  purchase 
in  good  faith,  and  without  notice, 
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gives  the  purchaser  an  equity, 
which  a  subsequent  notice  cannot 
take  away,  and  which  he  may  pro- 
tect against  antecedent  equities,  by 
procuring  a  conveyance  of  the 
legal  title,  has  been  assailed  as  un- 
just, but  would  seem  to  be  a 
necessary  consequence  of  the  pre- 
ference, which,  between  equal 
rights,  should  be  awarded  to  su- 
periority of  diligence.  Thus,  a 
chattel  sold  successively  to  dif- 
ferent persons,  will  belong  to  him 
to  whom  it  is  first  delivered,  or 
who  first  clothes  his  title  with  the 
possession;  Shaw  v.  Levy,  17  S.  & 
R.  99  ;  Winslow  v.  Leonard,  12 
Harris,  15 ;  1  Smith's  Lead.  Cas. 
1083,  1th  Am.  ed. ;  and  of  two  as- 
signees, of  the  same  chose  in  ac- 
tion, he  will  be  preferred,  in  Eng- 
land, and  in  many  of  the  States  of 
the  Union,  who  first  gives  notice 
of  the  assignment  to  the  trustee  or 
debtor,  who  owes  or  holds  the  ob- 
ligation which  forms  the  subject 
of  the  assignment ;  post,  vol.  2, 
notes  to  Basset  v.  Nosworthy,  and 
Myall  v.  Rowles.  That  the  holder 
of  an  equity,  who  neglects  or  fails 
to  procure  a  conveyance  of  the 
legal  title,  should  be  postponed  to 
a  claimant  whose  estate  is  subse- 
quent in  date  to  his  own,  but  who 
has  guarded  his  interest  with 
the  forms  of  law,  is  therefore 
equally  consistent  with  analogy 
and  reason ;  and  the  cases  which  ap- 
parently tend  the  other  way,  seem 
to  have  turned  on  the  rule,  which 
makes  the  registration  of  a  deed 
notice,  and  are  not  in  point,  where 
the  question  arises  between  unreg- 
istered equities,  or  when  the  regis- 
try acts  are  from  any  cause  inappli- 


cable. This  view  is  sustained  by  the 
cases  of-  Baggaly  v.  Guthrie,  2 
Jones'  Equity,  80,  and  Carroll  v. 
Johnston,  lb.  120,  which  decide 
in  accordance  with  the  decisions 
in  England,  that  when  equities 
are  equal  in  point  of  merit,  each 
having  been  acquired  in  good 
faith,  and  without  notice,  and  the 
junior  equity  gets  the  legal  title, 
chancery  will  not  intervene  to  take 
away  the  advantage  which  it  con- 
fers, although  its  acquisition  may 
have  been  with  full  notice  of,  and 
for  the  express  purpose  of  obtain- 
ing priority  over  the  elder  equity  ; 
Coote  on  Mortgages,  383,409.  "It 
is,"  said  Pearson,  J.,  in  Baggalyv. 
Guthrie,  "  a  familiar  learning,  that 
one  who  has,  without  notice,  ac- 
quired an  equity,  may  afterwards 
protect  it,  by  acquiring  the  legal 
title.  The  latter  purchaser  or  in- 
cumbrancer, becomes,  on  payment 
of  his  money,  an  honest  claimant 
in  equity,  and  is  entitled,  if  he  can, 
to  protect  his  claim.  He  is  not 
bound  to  look  for  protection,  un- 
til he  has  ascertained  that  danger 
exists;  Adams,  232,  (162.)"  So 
in  Phillips  v.  Crammood,  2  W.  0. 
C.  R.  441,  an  equitable  pledge  or 
mortgage  was  postponed  to  an  as- 
signment forthe  benefit  of  creditors, 
which,  although  subsequent  in 
date,  passed  the  legal  title.  The 
court  said  that  neither  party  was 
a  purchaser  for  value,  the  equities 
of  both  were  equal,  and  he  must 
prevail  who  had  the  law. 

There  would  consequently  seem 
to  be  nothing  to  prevent  the 
holder  of  a  third  mortgage,  from 
obtaining  priority  over  a  second, 
of  which  he  was  ignorant  at  the 
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time  of  taking  his  own,  and  which 
has  not  been  placed  on  record,  by 
buying  in  the  first,  or  obtaining  a 
conveyance  of  the  legal  title  in  any 
other  way,  although  the  question 
is  one  of  little  practical  import- 
ance, because  it  cannot  arise  unless 
both  mortgages  are  unrecorded, 
when  it  will  always  be  easier  to 
record  the  third,  than  to  resort  to 
the  expedient  of  purchasing  the 
first. 

It  is  necessary  to  remember, 
that  to  render  the  legal  title  a 
protection  against  a  prior  equity, 
the  holder  must  be  a  purchaser  in 
good  faith,  in  the  sense  in  which 
equity  defines  a  bona  fide  pur- 
chaser, and  must,  consequently, 
have  bought  on  the  faith  of  a 
real  or  pretended  legal  title,  as 
well  as  for  value  and  without 
notice ;  post,  notes  to  Basset  v.  Nos- 
worthy.  It  is  therefore  doubtful, 
whether  one  who  buys  a  mere 
equity,  with  full  knowledge  of  its 
real  nature,  can  acquire  an  advan- 
tage over  prior  equities,  by  the 
subsequent  acquisition  of  the  legal 
title,  although  the  point  was  held 
differently  in  Baggaly  v.  Guthrie, 
and  Carroll  v.  Johnston  ;  and  the 
pledge  of  an  equity  growing  out 
of  a  contract  of  sale,  held  to  give 
the  rights  incident  to  a  purchaser 
for  value.] 

There  is  another  branch  of  the 
doctrine  of  tacking,  quite  distinct 
from  that  considered  in  the  prin- 
cipal case :  under  which,  when 
a  mortgagee  has  made  further  ad- 
vances to  the  mortgagor,  and 
taken  his  bond,  binding  himself 
and  his  heirs,  the  mortgagee  may 
tack  such  bond  debt  to  his  mort- 


3,  as  against  the  heir  or  de- 
visee, who  upon  a  bill  filed  to  re- 
deem is  not  allowed  to  do  so 
without  paying  the  bond  as  well 
as  the  mortgage  debt ;  but  this  is 
admitted  to  be  only  a  matter  of 
practice,  to  prevent  circuity  of  ac- 
tion, and  it  is  never  allowed  to  the 
prejudice  of  another  incumbrancer, 
or  creditor,  whose  claim  is  of  equal 
degree  with  the  bond  debt ;  see 
Chase  v.  M} Donald  and  Ridgley, 
7  Harris  &  Johnson,  161, 196, 191 ; 
Coombs  v.  Jordan,  3  Bland,  284, 
330 ;  Lee  and  Wife,  and  Jordan 
v.  Sto?ie  and  M'  William,  5  Gill  & 
Johnson,  2,  22  ;  Downing,  &c.  v. 
Palmateer,  1  Munroe,  64,  70 ; 
Hughes  and  Bollinger  v.  Worley, 
1  Bibb,  200,  201  ;  Colquhoun  v. 
Atkinsons,  6  Munford,  550,  556  ; 
Siter,  Price  &  Co.  v.  M'  Clanachan 
et  als.,  2  ©rattan,  280,  299  :  Robin- 
son v.  Urquhart,  1  Beasley,  515. 
In  South  Carolina,  this  rule  has 
been  laid  down  in  much  larger 
terms,  it  is  said  there,  that  on  a 
bill  filed  by  the  mortgagor  to  re- 
deem, he  must  pay  not  only  the 
mortgage  debt,  but  all  other  debts 
he  may  owe  the  mortgagee, 
whether  by  bond  or  simple  con- 
tract ;  the  reason  being,  that  as 
the  legal  title  is  in  the  mortgagee, 
by  breach  of  the  condition,  the 
mortgagor  will  not  be  permitted 
to  redeem  until  he  has  satisfied  all 
the  mortgagee's  equitable  de- 
mands ;  but  on  a  bill  filed  by  a 
mortgagee  to  foreclose  the  equity 
of  redemption,  only  the  money 
due  on  the  mortgage  can  be  de- 
manded ;  Walling  v.  Aiken,  1 
M'Mullan's  Equity,  2,  10,  13.  The 
rule  was  laid  down   in  the  same 
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way  in  Lee  v.  Stone,  5  Gill  & 
Johnson,  1. 

The  doctrine  that  a  mortgagor 
who  seeks  to  redeem  may  be  com- 
pelled to  pay  not  only  the  mortgage 
debt,  but  debts  secured  by  other 
mortgages,  is  recognized  in  Connec- 
ticut, 3  Day,  397  ;  Chamberlain  v. 
Thompson,  10  Conn.  251 ;  Rowan 
v.  The  Sharp's  Rifle  Man.  Co., 
29  Id.  282,  324,  and  it  was  applied 
in  the  case  last  cited  as  against  a 
subsequent  incumbrancer.  See 
Sampson  v.  Sutherland,  13  Ver- 
mont, 309,  ante. 

In  Pennsylvania,  this  species  of 
tacking  has  been  decided  to  have 
no  existence,  a  mortgage  in  that 
State  being  a  security  for  only  the 
specific  debt,  and  not  capable  of 
being  used  to  secure  any  other 
debt ;  Borrow  v.  Kelly,  1  Dallas, 
142 ;  Anderson  and  another  v.  Neff, 
11  Sergeant  &  Rawle,  208,  223. 
[In  Thomas'  Appeal,  6  Casey,  378, 
a  mortgage  given  by  two  co-part- 
ners, of  four  lots  of  land,  held  by 
them  as  tenants  in  common,  for  a 
debt  of  the  firm,  was  extinguished 
by  the  conveyance  of  two  of  the 
lots,  in  satisfaction  of  the  debt,  in 
pursuance  of  an  agreement  made 
with  one  of  the  partners,  notwith- 
standing an  oral  stipulation  that  the 
lien  should  survive  as  security  fora 
debt  due  by  him  in  his  individual 
capacity,  which  was  said  to  be  void 
as  an  attempt  to  create  a  mortgage 
merely  by  parol,  and  incapable  of 
binding  either  his  share  of  the 
land,  or  that  of  his  co-partner. 

It  is,  notwithstanding,  well  set- 
tled in  Pennsylvania,  that  a  col- 
lateral agreement,  that  a  mortgage 
shall  stand  as  a  security  for  future 


loans,  is  valid,  not  only  as  between 
the  original  parties,  bht  as  against 
third  persons,  whose  liens  attach 
before  the  money  is  advanced  ;  at 
all  events,  where  there  is  a  bind- 
ing agreement  to  make  the  ad- 
vances, as  well  as  that  they  shall 
be  secured  by  the  mortgage  when 
made  :  Lyle  v.  Ducombe,  5  Binney, 
585 ;  Parmentier  v.  Gillespie,  9 
Barr,  86;  Ter  Hoven  v.  Kerns,  2 
Id.  96  ;  Moroney's  Appeal,  12  Har- 
ris, 372.  In  most  of  these  cases, 
the  agreement  was  in  writing,  and 
thus  escaped  the  objection  which 
might  otherwise  have  arisen  under 
the  provisions  of  the  Statute  of 
Frauds  ;  but  there  is  no  doubt  that 
a  mortgage  Taa,y  be  shown  to  have 
been  given  as  security  for  the  pay- 
ment of  a  note,  or  the  performance 
of  an  obligation,  other  than,  and 
differing  from,  the  debt  set  forth 
in  the  bond,  by  oral  testimony, 
and  without  the  aid  of  written 
evidence :  The  Bank  of  Utica  v. 
Finch,  3  Barbour's  Chancery,  293  ; 
The  United  States  v.  Sturges,  1 
Paine,  525 ;  and  if  such  an  agree- 
ment is  valid,  when  contempora- 
neous with  the  execution  of  the 
mortgage,  it  should  be  equally  so  at 
any  subsequent  period  ;  Robinson 
v.  Urquhart,  1  Beasley,  515,  524. 

It  should,  moreover,  be  remem- 
bered, that  to  make  payment  an 
extinguishment,  independently  of 
intention,  it  must  be  at  Ihe  day, 
and  amount  to  performance ;  and 
that  payment  after  the  day  will 
not  satisfy  a  debt  due  by  specialty, 
or  even  on  simple  contract,  unless 
there  is  an  express  or  implied  agree- 
ment to  receive  it  in  satisfaction  ; 
ante,  130.  See  Champneyv.  Coopei 
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32  New  York,  543  ;  Evans  v.  Wil- 
cox, 39,  Barb.  136.  When,  there- 
fore, one  debt  is  substituted  for 
another,  with  the  express  purpose 
of  continuing  the  lien  of  a  mort- 
gage given  as  collateral  security 
for  the  latter,  and  preserving  it  in- 
tact for  the  protection  of  the  for- 
mer, there  is,  obviously,  no  legal 
payment  of  the  bond,  and  equity 
should  not  go  beyond  the  law,  ex- 
cept in  furtherance  of  the  intention 
of  the  parties,  a  id  the  purposes  of 
justice ;  Hind  v.  Evans,  1  Free- 
man's Chancery,  79  ;  The  Bank  of 
Utica  v.  Finch,  3  Barbour's  Chan- 
eery,  293.  This  view  is  sustained 
by  the  cases  which  establish  that  a 
mortgage  may  be  a  valid  security 
for  future  advances,  whether  the 
agreement  is  set  forth  in,  or 
evidenced  by  writing,  or  made 
orally,  and  proved  by  the  testi- 
mony of  witnesses ;  Shiras  v. 
Craig,  7  Cranch,  34,  51 ;  Kendrick 
v.  Robinson,  2  Johnson's  Chan- 
cery, 283,  309;  Brinkerhoff  v. 
Marvin,  5  Id.  320,  326  ;  James  v. 
Johnson,  6  Id.  411,  429  ;  The  Bank 
of  Utica  v.  Finch,  3  Barbour's 
Chancery,  293  ;  Youngs  v.  Wilson, 
24  Barbour,  510  ;  Bell  v.  Hemings, 
1  Beesley,  13,  18;  The  Commer- 
cial Bank  v.  Cunningham,  24 
Pick.  274.  The  fair  deduction 
from  these  authorities,  as  a  whole, 
would  seem  to  be,  that  an  agree- 
ment that  a  mortgage  shall  stand 
as  security  for  a  specific  liability, 
or  for  the  general  balance  of  ac- 
counts between  the  parties,  will  be 
equally  binding,  whether  it  is 
made  at  the  execution  of  the  mort- 
gage, or  at  any  subsequent  period, 
and  will  not  lose   its  efficacy  be- 


cause one  debt  or  security  is  put 
in  the  place  of  another,  so  long  as 
it  is  apparent,  that  the  object  in 
view  is  a  renewal  or  substitution, 
and  not  a  payment ;  Heard  v. 
Evans,  1  Freeman's  Chancery,  79  ; 
The  Bank  v.  Finch,  Dunham  v. 
Dey,  15  Johnson,  555  ;  see  Fassett 
v.  Smith,  24  New  York,  252.  And 
such  should  clearly  be  the  result 
where  the  defendant  rests  his  case 
on  the  ground  that  the  mortgage  is 
a  security  for  the  payment  or  per- 
formance of  a  debt  t»r  obligation, 
not  set  forth  on  its  face,  or  on  that 
of  the  bond,  because  the  defence 
is  then  a  mere  equity  at  variance 
with  the  letter  of  the  agreement; 
and  nothing  is  better  settled  than 
that  an  equity  raised  hy  parol  may 
be  rebutted  in  the  same  manner. 

The  better  opinion  would,  how- 
ever, seem  to  be,  that  to  give  a 
subsequent  debt  or  advance  pri- 
ority over  intervening  incum- 
brancers, it  must  be  made  with- 
out notice  of  their  equities  ;  Swi- 
gert  v.  The  Bank  of  Kentucky,  17 
B.  Monroe,  260,  289 ;  Brinkerhoff 
v.  Marvin,  5  Johnson's  Chancery, 
320,  327 ;  Shirras  v.  Craig,  7 
Cranch,  34,  51 ;  or  in  pursuance  of 
a  binding  agreement,  which  ties 
the  hands  of  the  mortgagee  and 
renders  it  his  duty  to  proceed  with- 
out regard  to  third  persons ;  and 
the  cases  of  Ter  Hoven  v.  Kerns, 
and  Moroney's  Appeal,  establish 
that  when  the  loan  is  discretionary, 
and  not  the  result  of  contract  or. 
obligation,  the  record  must  be  ex- 
amined, for  the  purpose  of  learning 
whether  any  rights  or  equities 
have  been  called  into  being  during 
the  interval,  which,  being  prior  in 
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point  of  time,  should  also  have  a 
superiority  of  right ;  and  that  ad- 
vances made  without  taking  this 
precaution,  will  be  postponed  to  an 
intervening  judgment. 

In  Townsend  v.  The  Empire 
Stone  Dressing  Company,  6  Duer, 
208,  an  oral  agreement  that  a 
mortgage  which  had  been  given  to 
secure  the  faithful  performance  of 
a  contract  for  the  delivery  of 
stone,  should  stand  as  security  for 
another  contract  of  the  same 
nature,  was  held  to  be  inoperative 
even  as  between  the  original  par- 
ties, and  not  to  make  the  fulfilment 
of  the  second  contract  a  condition 
precedent  to  the  exercise  of  the 
right  of  redemption,  growing  out 
of  the  performance  of  the  first. 

"  It  is  urged  by  the  plaintiff,  and 
to  a  great  extent  with  truth,"  said 
Hoffman,  J.,  in  delivering  the  opin- 
ion of  the  court, ''  that  the  doctrine 
of  tacking  is  unknown  to  our  law. 
When  that  doctrine  is  carried  to 
the  length  of  enabling  a  mortgagee 
to  unite  a  third  incumbrance  to 
his  own,  to  the  prejudice  of  an  in- 
termediate mortgagee,  of  whose 
claim  he  is  ignorant,  our  law  con- 
demns the  rule.  Other  examples 
of  the  principle  carried  to  an  ex- 
tremity clearly  denounced  in  our 
tribunals,  may  be  found  in  Mr. 
Powell's  elaborate  Treatise  (on 
Mortgages,  vol.  2,  p.  423,  etc.). 

"  But  the  question  is  different 
when  the  case  is  exclusively  be- 
tween a  mortgagor  and  mortgagee, 
and  especially  when  the  mortgagor 
comes  to  ask  for  an  assignment  of 
his  security.  In  this  simple  form, 
the  right  of  the  creditor  to  require 
payment  of  a  further  subsequent 


claim  was  recognized  by  the  Civil 
Law,  (Code,  8,27,  1 ;  Vide  Digest 
Lib.  13,  7,  8.) 

"  In  James  v.  Rogers,  (15  Mass. 
Rep.  3,  §  9,)  Justice  Jackson,  in 
an  able  opinion  states,  as  the  re- 
sult of  his  examination  of  the 
Roman  law,  that  a  pledge  might 
be  retained,  not  only  for  the 
amount  loaned  upon  it,  but  for  all 
other  moneys  due  to  the  pledgee 
on  any  account  whatever.  He  cites 
Huber,  Praelections,  Heinecius, 
and  the  Code.  Justice  Wilde  ad- 
mits this  to  be  the  rule  as  to  debts 
contracted  after  possession  of  the 
pledge,  and  so  does  Chief  Justice 
Parker. 

"  Judge  Story  admits  that  the 
civil  law  authorizes  a  mortgagee 
to  unite,  as  against  his  own  debtor, 
a -second  loan  without  security  to 
the  first,  when  the  debtor  seeks  to 
redeem;  (Story's  Eq.  §  415,  n.  2; 
lb.  1010.)  See  also  Domat,  vol.  1, 
p.  348,  art.  4,  and  the  note. 

'*  A  somewhat  similar  doctrine 
is  found  in  the  French  Code.  A 
novation  of  the  debt,  as  a  general 
rule,  extinguishes  the  hypotheca- 
tion. But  when  it  operates  solely 
between  the  creditor  and  debtor, 
to  whom  the  mortgaged  property 
belongs,  they  can  by  contract, 
transfer  the  things  mortgaged  for 
the  ancient  debt  to  the  new  one. 
This  works  no  prejudice  to  the 
other  creditors,  because  it  does  not 
prevent  them  from  seising  the 
property,  and  selling  it  precisely 
as  they  might  have  done  before 
the  translation.  The  new  obliga- 
tion cannot  exceed  the  old  in 
amount,  and  it  must  be  made  at 
the  time  of  the  novation,  not  sub- 
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sequently.  (Touillier  Droit  Civil 
Francaise,  tome  7,  arts.  308,  310, 
and  note  to  312.) 

"  In  the  earlier  cases,  in  Eng- 
land, it  was  explicitly  laid  down, 
that  a  mortgagee  coming  to  re- 
deem, must  pay  any  moneys  sub- 
sequently advanced,  as  well  as  the 
original  mortgage  money.  In  De- 
many  v.  Metcalf,  (Gilbert's  R. 
104,)  this  rule  was  stated  in  the 
analogous  case  of  a  pledge  of 
jewels ;  and  the  Lord  Chancellor 
stated  his  opinion  to  be  that  the 
rule  would  be  applied  to  a  mort- 
gage of  lands.  In  Baxter  v.  Man- 
ning, (1  Vernon,  244,)  the  point 
was  decided  in  a  case  of  a  bond 
given  for  moneys  subsequently 
advanced,  and  without  any  special 
agreement ;  Halliday  v.  Kirtland, 
(2  Chan.  Rep.  361,)  and  the  anon}'- 
mous  case,  (3  Salkeld,  84,  vol.  7,) 
are  to  the  same  effect. 

"  The  case  of  Coleman  v.  Winch, 
(1  P.  Wills.  175,)  is  generally  cited 
by  the  text  writers  as  reversing 
these  decisions.  But  it  is  far  from 
having  that  effect.  An  ancestor 
borrowed  £100,  and  mortgaged 
lands  to  secure  it ;  he  afterwards 
borrowed  £100  more  upon  bond; 
he  died,  and  his  heir  conveyed  the 
equity  of  redemption  to  trustees, 
to  pay  all  his  father's  bond  and 
simple  contract  debts.  The  trus- 
tees brought  a  bill  to  redeem,  and 
the  defendant  insisted  upon  the 
right  of  having  both  debts  paid. 
This  was  denied.  But  Lord  Mac- 
clesfield expressly  admitted,  that 
if  the  heir  had  come  to  redeem,  he 
must  have  paid  both  demands. 
The  difference  was,  that  the  rights 
of  creditors  intervened   in  conse- 


quence of  the  conveyance  in  trust 
by  the  heir. 

"  The  same  principle  is  found  in 
Lothian  v.  Hasset,  (3  Bro.  Ch.  Rep. 
192.)  There  shall  be  no  tacking 
as  against  other  specialty  creditors, 
where  the  suit  is  for  administration 
of  legal  assets. 

"  I  have  examined  a  large  num- 
ber of  subsequent  authorities  down 
to  Jones  v.  Smith,  (2  Vesey,  Jr. 
372,  1794,)  in  which  case  they  are 
reviewed.  Lord  Alvanley  states, 
as  the  result,  that  a  bond  may  not 
be  tacked  to  a  previous  mortgage, 
as  against  a  mortgagor,  nor  against 
creditors,  but  may  be  against  the 
heir,  to  avoid  circuity  of  action. 
That  if  there  are  two  mortgages  to 
the  same  person  of  different  estates, 
and  one  is  deficient  in  value,  the 
property  can  only  redeem  by  pay- 
ing both  ;  and  why  a  bond  should 
not  be  upon  the  same  footing,  he 
did  not  know.  It  was  impossible 
to  say  why  a  bond  should  not  be 
tacked  as  well  as  a  mortgage.  The 
doctrine  that  two  mortgages  may 
be  thus  united  upon  a  bill  to  re- 
deem, is  also  recognized  in  the 
case  of  Watts  v.  Symes,  (8  Eng. 
L.  &  Eq.  Rep.  207.) 

"  There  were  several  cases  before 
Lord  Eldon  bearing  upon  the 
point.  In  Ex  parte  Langston, 
(17  Vesey,  228,)  in  bankruptcy, 
he  held,  that  an  equitable  mortgage 
by  deposit  of  deeds  should  stand 
for  future  advances,  upon  proof  of 
a  distinct  agreement,  though  by 
parol,  to  that  eflect.  In  Ex  parte 
Waner,  (17  Vesey,  202  ;)  Ex  parte 
Whitbread,  (lb.  209,)  and  Ex 
parte  Kensington,  (2  V.  &  Bea.) 
79,)  the  same  rule   was  declared. 
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In  the  latter  case,  he  expressed  his 
strong  disapprobation  of  the  doc- 
trine. 

"  Then  in  Ex  parte  Hooper,  (19 
Yesey,  4T7  ;  1  Merivale,  7,)  he  ex- 
pressly ruled,  that  where  there  was 
a  legal  mortgage,  it  could  not  be 
rendered  a  security  for  subsequent 
advances,  upon  parol  evidence  of 
an  agreement  to  that  effect.  It 
would  be  a  violation  of  the  Statute 
of  Frauds,  requiring  a  writing  to 
change  lands. 

"  In  Diver  v.  M'  Laughlin  (2 
Wendell,  599,)  the  law  is  stated 
in  the  same  manner  ;  as  also  in 
Walker  v.  Snediker,  (1  Hoffman's 
Rep.  147,)  and  Chancellor  Kent 
treats  it  as  the  settled  English 
rule,  (Com.  vol.  4,  p.  176.) 

"  In  Eolfe  v.  Chester,  (25  L.  J. 
R.  p.  246,  1854,)  the  right  of  a 
mortgagee  to  have  a  simple  con- 
tract debt  tacked  as  against 
the  heir,  was  admitted,  simple 
contract  debts  now  binding  real 
estate.  In  James  v.  Bice,  (27  L. 
and  £q.  Rep.  342  ;  5  De  Gex  and 
M'Naughton,  461,)  deeds  had  been 
placed  in  the  hands  of  the  plain- 
tiff, as  security  for  a  promissory 
note,  and  upon  a  further  advance, 
the  party  promised  to  execute  to 
the  lender  a  mortgage  for  the 
whole  amount.  This  was  held 
binding.     See,  also,   Uppington  v. 

,  (2  Drury  and  Warren, 

184.) 

"  Some  cases  in  our  own  State 
bear  upon  the  question  ;  Grant  v. 
The  United  States  Bank,  (1  Caines' 
Cases  in  Error,  112,)  and  James  v. 
Morey,  (6  John.  Ch.  Rep.  420,  and 
2  Cowen,  247.)  Justice  Willard 
treats,  James  v.   Morey,  as  estab- 


lishing this  proposition,  '  that  if  a 
deed,  absolute  in  its  terms,  be  in- 
tended as  a  mortgage,  and  it  be 
shown  by  parol  to  be  also  intended 
as  a  security  for  further  advances, 
it  will,  as  between  the  parties,  be 
treated  as  a  mortgage  for  the  sub- 
sequent advances  as  well  as  the 
original  debt.'  (Eq.  Jur.  436.) 

"  That  this  proposition  is  war- 
ranted by  the  opinion  of  Chancel- 
lor Kent,  when  the  cause  was 
before  him,  cannot  be  disputed. 

"  But  in  the  Court  of  Errors, 
Justice  Woodworth,  after  examin- 
ing various  cases,  says,  '  They 
show  conclusively  that  the  re- 
spondent cannot' divert  the  securi- 
ties taken j  from  the  object  speci- 
fied, when  it  formed  no  part  of  the 
original  agreement,  nor  was  ever 
assented  to  subsequently  by  Wat- 
tles, (the  debtor)  and  particularly 
when  an  objection  is  interposed  hy 
a  bona  fide  creditor,  holding  a 
judgment  made  valid  by  an 
amended  specification. 

"  This  question  was  considered 
as  of  so  little  moment  in  the  de- 
cision of  the  cause,  that  neither 
of  the  other  judges  or  senators 
notice  it  in  their  opinions,  or  only 
to  pass  it  over.  As  to  decisions 
in  some  other  States,  see  Scrip- 
ture v.  Johnson,  (3  Conn.  Rep. 
211,)  and  Chamberlain  v.  Thomp- 
son, (10  Conn.  251,)  allowing  the 
union  of  demands  upon  a  bill  to 
redeem.  So  in  Maryland,  (Lee  v. 
Stone,  5  Gill  &  Johnson,  22.) 

"  Another  class  of  cases  may 
usefully  be  adverted  to.  In  Walker 
Snedaker,  (Hoffman,  Rep.  146,)  I 
observed,  that  it  appeared  to  be 
the  better  opinion,  if  not  the  set- 
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tied  law,  that  a  mortgage  -which 
was  to  cover  future  advances, 
ought  to  express  the  object  on  its 
face.  In  Craig  v.  Tappin,  (2 
Sand.  Ch.  Rep.  82,)  Assistant 
Vice-Chancellor  Sanford,  came  to 
a  different  conclusion  after  exam- 
ining the  authorities,  and  held, 
that  it  was  enough  that  the  mort- 
gage show  upon  its  face  the  ut- 
most amount  which  it  was  in- 
tended to  secure ;  and  up  to  that 
amount  it  would  be  valid  for  fu- 
ture advances,  when  such  was  part 
of  the  original  agreement. 

"In  The  Bank  of  Utica  v. 
Finch,  (3  Barbour's  Ch.  Rep.  204,) 
Chancellor  Walworth  declares  the 
rule  to  be,  that  future  advances 
may  be  covered  by  a  mortgage  to 
the  extent  of  the  sums  mentioned 
in  it.  He  says,  '  that  parol  evi- 
dence is  admissible,  not  to  contra- 
dict the  written  instrument,  but  to 
show  the  purpose  and  extent  for 
which  it  was  executed.  It  was  ad- 
missible to  show  that  credit  had 
been  given  to  Finch  upon  the  sev- 
eral discounts  for  him  on  the  faith 
of  the  mortgage,  and  that  it  was 
treated  by  the  complainants  as  a 
continuing  security.  Here  is  a 
mortgage,  the  record  of  which  is 
a  notice  to  all  of  an  incumbrance 
to  the  extent  of  $30,000,  and  I 
suppose  the  holder  of  that  mort- 
gage may  advance  upon  it  up  to 
tuat  amount,  and  may  be  secure  in 
his  lien  to  the  extent  of  his  ad- 
vance within  that  amount,  such 
having  been  the  agreement  be- 
tween himself  and  the  mortgagor.' 

"  In  such  a  state  of  the  authori- 
ties, we  are  at  full  liberty  to  de- 
termine the  question  untrammelled 


by  peremptory  decisions.  We  can- 
not but  conclude  that  parol  evi- 
dence of  an  agreement,  by  which 
a  mortgage  given  to  secure  a  defi- 
nite sum,  shall  operate  to  secure 
a  further  sum  subsequently  ad- 
vanced, contradicts  the  rule,  that 
such  evidence  shall  not  be  allowed 
to  add  to  the  terms  of  a  written 
instrument,  and  would,  in  effect, 
charge  lands  without  an  instru- 
ment in  writing,  signed  by  a  party 
competent  to  charge  them  ;  (2  R. 
S.  134,  §  6.) 

"  The  English  authorities  are  of 
various  classes.  One  is  of  bills  to 
redeem,  where  the  forfeiture  being 
perfect  at  law,  the  court  has  re- 
fused its  interference  but  upon 
payment  of  other  demands  justly 
due.  This  was  held  in  the  early 
cases,  but  it  is  very  doubtful  if  it 
is  now  the  law. 

"  Another  class  is  of  mere  equi- 
table mortgages,  where  the  whole 
principle  is  the  intendment  result- 
ing from  the  advance  and  deposit 
deeds.  This  peculiar  equity  is, 
perhaps,  unknown  in  our  State, 
probably  from  the  operation  of  the 
registry  acts. 

"A  third  class  is,  where  the 
question  is  between  the  heir  or 
devisee  and  mortgagor;  then,  when 
there  are  legal  assets,  a  bond  credi- 
tor heretofore  and  lately  a  simple 
contract  creditor,  may  unite  his 
demands.  The  reason  is,  that  the 
land  has  become  subject  to  a  lien 
in  his  favor. 

"  The  union  of  one  mortgage 
debt  to  another  mortgage  debt,  as 
against  the  mortgagor,  rests  upon 
the  same  principle  of  a  charge  on 
the  land. 
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"  As  to  the  decisions  in  our  own 
State  respecting  the  extension  of 
a  mortgage,  so  as  to  cover  future 
advances,  I  understand  it  to  be  the 
law,  that  they  never  can  exceed 
the  sum  stated  in  the  mortgage, 
and  I  understand  it  not  to  be  the 
law  of  any  case,  that  if  such  sum 
was  unpaid,  the  mortgage  could, 
by  parol,  be  extended  to  an  addi- 
tional sum. 

"  Thus  understood,  there  is  a 
lien  created  for  a  definite  sum,  the 
advance  of  which  may  be  made 
in  different  amounts  at  different 
times.  This  is  a  very  different 
case  from  that  of  the  original  debt 
unpaid,  and  a  parol  agreement  to 
charge  the  mortgaged  land  with 
another  sum. 

"  The  result  in  our  judgment  is, 
that  the  defendants  are  not  enti- 
tled to  hold  the  mortgage  as  se- 
curity for  the  amount  of  the 
subsequent  extra  supplies  and 
labour.'' 

All  the  authorities  concur  that 
a  mortgage  may  be  valid  although 
value  is  not  given  or  received.  A 
post-nuptial  settlement,  made  in 
that  shape,  would  be  binding  not 
only  on  the  donor,  but  on  subse- 
quent creditors  and  purchasers, 
unless  it  exceeded  a  just  provision 
for  his  family.  Want  of  consid- 
eration, without  more,  does  not 
invalidate  an  instrument  under 
seal,  either  as  it  regards  the  par- 
ties or  third  persons. 

It  results  a  fortiori  that  a  mort- 
gage to  secure  future  advances  is 
obligatory  on  the  mortgagor,  and 
third  persons,  whose  equity  is  not 
superior  to  his.  The  bond  is  a 
legal  obligation,  and  chancery  will 


not  relieve  except  on  the  terms  of 
repaying  all  that  has  been  received, 
without  regard  to  date.  The  rule 
was  laid  down  by  C.  J.  Gibson,  in 
Irwin  v.  Tabb,  17  S.  &  R.,  in  the 
following  terms :  "  As  against  the 
mortgagor,  the  defendant  below 
would  undoubtedly  be  entitled  to 
his  whole  debt.  The  sum  at  which 
it  was  fixed  in  the  mortgage,  is 
due  at  law,  and  chancery  would 
relieve  from  it  only  on  doing  com- 
plete justice,  by  payment  of  what- 
ever was  received  on  the  credit  of 
the  mortgage,  without  regard  to 
date."  "  It  is  only  where  the  rights 
of  third  persons  are  prejudiced  by 
want  of  notice,"  says  Chancellor 
Kent  in  James  v.  Johnston  (6 
Johns  Ch.  429),  "  that  the  exten- 
sion of  the  security  is  prevented;" 
and  again,  in  Brinkerhoff  v.  Mar- 
vin (5  Johnson,  Ch.,  327),  "the 
limitation  to  this  doctrine,  I  should 
think,  would  be,  that  when  a  sub- 
sequent judgment  or  mortgage 
intervened,  further  advances  after 
that  period  would  not  be  covered." 
In  Lyle  v.  Ducomb  (5  Binn. 
585),  Chief  Justice  Tilghman 
maintains  the  converse  of  the  pro- 
position, saying,  that  third  persons 
who  cannot  be  prejudiced,  have 
nothing  to  do  with  the  transac- 
tions between  the  mortgagor  and 
mortgagee.  Let  us  see  then 
whether  the  plaintiff  has  an  equity 
distinct  from  that  of  the  mortgagor 
and  superior  to  that  of  the  defend- 
ant, for  if  it  be  only  equal,  the  law 
must  prevail." 

It  results  from  these  principles, 
that  an  advance  on  a  prior  mort- 
gage will  not  be  postponed  to  an 
intervening    incumbrance,    unless 
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there  is  some  want  of  equity  on 
the  part  of  the  mortgagee,  which 
cannot  be  said  where  the  loan  is 
made  in  pursuance  of  an  antece- 
dent stipulation,  which  must  be 
fulfilled  at  the  risk  of  an  action  for 
damages. 

Hence,  all  the  authorities  agree 
that  where  the  mortgagee  assumes 
a  liability  on  behalf  of  the  mortga- 
gor, or  enters  into  a  binding  agree- 
ment for  a  future  advance,  it  is 
immaterial  that  nothing  is  paid  at 
the  time ;  Griffin  v.  The  New 
Jersey  Oil  Co.,  3  Stockton,  49 
Ball  v.  Fleming,  1  Beasley,  13 
Ward  v.  Cooke,  2  C.  E.  Green 
93;  Terhoven  v.  Kerns,  2  Barr,  96 
Moroney,s  Appeal,  12  Harris,  3T2 
Robinson  v.  Williams,  22  New 
York,  380 ;  Murray  v.  Barney, 
34  Barb.  336.  This  is  true  not  only 
as  between  the  parties,  but  as  it 
regards  creditors  and  purchasers, 
whether  their  rights  attached  be- 
fore or  after  the  money  was  actu- 
ally paid.  Such  is  the  ordinary 
case  of  a  mortgage  to  indemnify 
a  surety  or  endorser,  or  that  a 
credit  given  absolutely  shall  be 
repaid.  Under  these  circum- 
stances, there  is  an  immediate  ob- 
ligation, although  it  is  not  to  be 
fulfilled  until  a  future  day.  If  A. 
mortgages  his  estate  to  secure  B. 
from  a  liability  assumed  at  his 
instance,  the  lien  is  obviously 
good,  and  it  does  not  vary  the 
principle  that  the  advance  is  to  be 
made  to  the  mortgagor,  although 
equity  might  enjoin  him  from  re- 
ceiving it  when  the  effect  would 
be  to  defeat  an  intervening  incum- 
brance. In  the  language  of  C.  J. 
Gibson,  such  a  contract  is  a  pre- 
vol.  i. — 55 


sent  loan  in  everything,  except  the 
manucaption  of  the  money  ;  Par- 
mientier  v.  Gillespie,  9  Barr,  84. 
In  Moroney's  Appeal,  land  was 
sold  and  conveyed,  with  an  agree- 
ment on  the  part  of  the  grantor  to 
make  an  advance,  and  on  that  of 
the  grantee  to  employ  the  money 
in  erecting  houses  on  the  premises, 
and  it  was  held  that  a  mortgage 
for  the  price  and  to  secure  the  re- 
payment of  the  loan,  had  priority 
over  the  claims  of  the  mechanics 
and  material  men. 

It  was  said  in  like  manner  in 
Burdett  v.  Clay,  8  B.  Monroe,  291, 
that  a  mortgagee  who  endorses 
bills  in  blank,  and  takes  a  mort- 
gage as  an  indemnity,  is  entitled 
to  priority  over  a  subsequent  mort- 
gage of  the  same  property,  al- 
though made  before  the  bills  are 
negotiated  or  put  in  circulation. 
The  subsequent  incumbrancer  had 
no  right  or  power  to  prevent  the 
mortgagor  from  circulating  the 
bills.  The  rule  is  the  same  in  New 
York,  and  generally  in  the  other 
States,  ante.  See  Truscott  v.  King, 
6  Barb.  346  ;  2  Selden  141 ;  Stewart 
v.  The  Bank  of  Kentucky,  IT  B. 
Monroe,  216.  Reasoning  logically 
from  these  premises,  the  effect 
should  be  the  same,  whether  the 
advance  is  voluntary  or  in  pursu- 
ance of  a  covenant.  In  either  case 
the  mortgagee  has  the  legal  title, 
and  equity  should  not  deprive  him 
of  it  until  he  is  paid  in  full.  Such  is 
the  well  settled  rule  in  England, 
and  it  prevails  in  Maryland,  New 
Jersey  and  Kentucky,  and  in  the 
Supreme  Court  of  the  United 
States  ;  Truscott  v.  King,  6  Barb. 
346  ;  2  Selden,  14Y  ;  Griffin  v.  The 
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New  Jersey  Oil  Co.,  3  Stockton, 
9 ;  Bell  v.  Fleming,  3  Beaseley, 
13  ;  Ward  v.  Cooke,  2  C.  E.  Green, 
93  ;  Stewart  v.  The  Bank  of  Ken- 
tucky, 17  B.  Monroe,  269. 

These  decisions  follow  the  lead- 
ing case  of  The  United  States  v. 
Hooe,  6  Cranch,  13.  There,  one 
Fitzgerald  executed  a  bond  with 
Hooe  as  his  surety,  and  being 
desirous  to  procure  Hooe's  signa- 
ture to  certain  notes  which  he  pro- 
posed to  issue  as  a  means  of  raising 
money,  conveyed  land  in  trust  to 
indemnify  Hooe  against  the  bond, 
and  such  notes  as  he  might  en- 
dorse for  his  accommodation.  The 
court  held  that  the  mere  circum- 
stance that  the  deed  was  executed 
to  secure  future  advances,  did  not 
constitute  a  ground  of  exception. 
Such  an  instrument  might  be  used 
for  improper  purposes,  but  it  was 
not  positively  inadmissible.  It 
constantly  happened  that  a  person 
who  expected  to  become  more  con- 
siderably indebted,  mortgaged  his 
property  for  what  he  might  sub- 
sequently borrow,  as  well  as  for 
the  amount  already  due.  It  was 
decreed  in  like  manner  in  Shirass 
v.  Craig,  7  Cranch,  34,  that  the 
mortgage  should  stand  as  a  secur- 
ity for  the  whole  amount  due  to 
the  mortgagee,  whether  the  debt 
existed  at  the  date  of  the  instru- 
ment, or  arose  afterwards  and  be- 
fore notice  that  the  defendants 
had  bought  the  premises. 

So,  in  Nelson's  Heirs  v.  Boyce  (7 
J.  J.  Marshall,  401),  "  a  recorded 
mortgage  to  indemnify  against 
future  securityships,  to  be  under- 
taken by  the  mortgagee  at  the  re- 
quest of  the  mortgagors,  was  held 


to  be  valid,  and  to  afford  effectual 
indemnity  for  a  future  securityship 
entered  into  after  the  mortgagor 
had  sold  the  estate  to  another,  but 
without  actual  knowledge  of  that 
fact  by  the  mortgagee  ;  Burdett  v. 
Clay,  8  B.  Monroe,  291 ;  see  Bos- 
well  v.  Goodwin,  31  Conn.  74." 

It  seems,  said  Sanford,  J.,  in 
Boswell  v.  Goodwin,  "  to  be  settled 
by  a  series  of  adjudications,  that 
mortgages  given  to  secure  advance- 
ments to  be  made  to  the  mortga- 
gor, or  liabilities  to  be  assumed 
for  him  by  the  mortgagee  in 
future,  are  to  be  upheld  and  en- 
forced against  subsequent  purcha- 
sers, mortgagees  and  attaching 
creditors,  even  where  the  registra- 
tion of  deeds  and  mortgages  is  re- 
quired by  law  ;  Crane  v.  Deming, 
7  Connecticut,  387  ;  and  although 
it  is  optional  with  the  mortgagee 
whether  he  will  make  such  ad- 
vancements or  asssume  such  liabili- 
ties or  not,  provided  they  are  made 
and  assumed  in  good  faith,  and 
without  notice  of  the  subsequent 
intervening  incumbrance  ;  W Dan- 
iel v.  Calvin,  16  Vermont,  300; 
Shiras  v.  Craig,  7  Cranch,  34  ; 
Story,  J.,  in  Conard  v.  Atlantic 
Ins.  Co.,  1  Peters,  655  ;  Truscott 
v  King,  6  Barbour,  346." 

It  is  equally  well  settled,  that  if 
the  mortgagee  has  actual  or  con- 
structive notice  that  other  liens 
have  attached,  and  will  be  preju- 
diced if  he  makes  a  further  advance, 
it  is  incumbent  on  him  to  re- 
frain ;  and  he  cannot  proceed 
without  the  risk  of  being  post- 
poned to  the  party  whom  his  con- 
duct has  a  tendency  to  injure.  It 
was  indeed  held  at  one  period,  that 
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as    the    second   mortgagee   takes 
subject  to  the  sum  named  in  the 
bond,  it  is  immaterial  whether  the 
money    is   paid    at    the   time    or 
afterwards,    ante;    but    this   is  a 
technical    view    of    the   question, 
which    overlooks    that   eacli   one 
should  exercise  his   right  with  a 
due  regard  to  the  rights  of  others. 
It  was  accordingly  disapproved  in 
Blunden  v.  Desart,  2  Drury  &  W. 
405  ;  25  Beavan,   466  ;    and  when 
the    point    arose     in    Hopkinson 
v.  Bolt  and  Dann  v.  The   City  of 
London    Brewery    Co.,    8    L.    R. 
Equity,  155,  the  Court  held  that  a 
mortgagee,   who    goes   on    volun- 
tarily to  charge  the  land  after  no- 
tice   of    an    intervening     incum- 
brance, must  bear  the  loss  if  the 
estate    proves    inadequate.      The 
rule  had  been  established  on  this 
basis  in  New  York,  at  an  earlier 
period,  by  the  just  and  sagacious 
intellect  of  Chancellor  Kent,  and 
it   now   prevails    throughout    the 
United  States,  with  the  exception 
of  Maryland ;  Boswell  v.  Goodwin, 
31  Conn.  81  ;    The  Bank  of  Mont- 
gomery   v.     Walker,    12     Casey; 
Spader  v.  Lawler,  11  Ohio  ;    Trus-  ■ 
cott  v.  King,  6  Barb.  346  ;   2  Sel- 
den,  147. 

It  results  from  what  has  been 
said,  that  priority  depends  in 
general  on  the  execution  and  re- 
cording of  the  instrument,  and  not 
on  when  the  loan  is  actually  made. 
The  first  mortgagee  will  not  be 
postponed  to  a  second,  unless  the 
latter  has  a  superior  equity  to 
make  up  for  the  want  of  the  legal 
title.  A  senior  lien  creditor  should 
not  arbitrarily  adopt  a  course  cal- 
culated to  render  a  junior  lien  un- 


availing as  a  means  of  security  or 
payment.  The  rule  is  a  general 
one,  applying  under  a  great  variety 
of  circumstances ;  post,  vol.  2, 
notes  to  Aldrich  v.  Cooper ;  but 
the  obligation  does  not  arise  un- 
less he  is  apprised  of  the  junior 
lien.  No  one  can  be  in  default  for 
regarding  a  right  of  which  he  is 
ignorant. 

The  better  opinion  seems  to  be, 
in  accordance  with  this  reasoning, 
that   the    holder    of  a    mortgage 
given  to  secure  future  advances, 
may  disregard  subsequent  incum- 
brances, unless  he  has  actual  no- 
tice of  their  existence  ;  Rowan  v. 
The   Sharps'  Rifle  Co.,  29  Conn. 
282.      If  the  holder  of  a  second 
mortgage  wishes  to  be  secure,  he 
should   warn   those   who    precede 
him  on  the  record.     This  is  well 
settled  where  a  mortgagee  or  judg- 
ment creditor  exonerates  part  of 
the  land  from  the  burden  of  the 
debt,  and  there  is  no  substantial 
difference  between  such  a  case  and 
that  of  a  loan  on  the  faith  of  a 
prior  mortgage.      The   law  is   so 
held  in  Connecticut,  New  Jersey 
and  Kentucky,  and,   as   it  would 
seem,  by  the  Supreme  Court  of  the 
United  States. 

Notwithstanding  the  weight  of 
these  considerations,  the  inclina- 
tion of  the  courts  in  many  of 
the  states  is  the  other  way,  and 
towards  the  position  that  a  mort- 
gage does  not  acquire  validity  as 
such,  until  a  consideration  moves 
from  the  mortgagee.  This  may 
be  in  the  form  of  value  actually 
given,  or  of  an  agreement  to  give 
value,  from  which  he  cannot  recede. 
In  either  case  there  is  a  debt  actual 
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or  potential,  and  this  is  enough  to 
satisfy  the  rule. 

Where,  however,  there  is  no 
mutual  obligation,  the  mortgagee 
being  free  to  -withhold,  and  the 
mortgagor  to  reject  the  loan,  the 
transaction  is  regarded  as  inchoate, 
and  will  be  postponed  to  liens 
attaching  subsequently  to  the  exe- 
cution and  recording  of  the  instru- 
ment, but  before  the  actual  passage 
of  the  consideration,  ante. 

It  is  immaterial,  according  to 
these  decisions,  that  the  mortgagee 
is  ignorant  of  the  intervening  in- 
cumbrance, and  believes  the  way  to 
be  entirely  clear,  because  it  is  his 
duty  to  consult  the  record,  and 
take  every  precaution  that  would 
be  requisite  if  he  were  taking  anew 
security  instead  of  trusting  to  one 
already  given.  The  law  was  so 
held  in  Terhoven  v.  Kerns,  2 
Barr,  96  ;  The  Bank  of  Montgomery 
County's  Appeal,  12  Casey,  112; 
Spader  v.  Laivler,  If  Ohio,  310, 
and  Fryev,  The  Sank,  11  Illinois, 
369  ;  and  in  Boswell  v,  Goodwin,  31 
Conn.,  74,  the  court  inclined  in 
this  direction  although,  the  point 
was  not  determined. 

In  The  Bank  of  Montgomery 
County's  Appeal,  judgment  was 
delivered  by  Read,  J.,  in  the  fol- 
lowing terms  :  M  The  object  was 
therefore  to  secure  not  only  pre- 
sent, but  future  advances  by  the 
Bank  of  Montgomery  County, 
which  future  advances  they  were 
under  no  contract  to  make,  but 
which  it  was  at  their  own  option 
to  make  or  not,  as  they  thought 
proper.  As  to  future  advances, 
therefore,  and  as  against  other 
mortgages    and   judgments,    this 


mortgage  only  took  rank  from  the 
date  of  such  advances,  and  not 
from  its  own  date." 

"  Our  own  cases,  and  particularly 
that  of  Terhoven  v.  Kerns,  2 
Barr,  96,  show  conclusively  that 
this  is  the  law.  The  case  of  Bolt 
v.  Hopkinson,  4  Jurist.  (N.  S.)  919, 
decided  by  the  Master  of  the  Rolls 
on  the  29th  May,  1858,  and, 
affirmed  on  appeal  by  the  Lord 
Chancellor,  on  the  9th  November, 
1858,  Id.  1119,  is  directly  in 
point,  for  the  language  of  the 
stipulation  in  the  prior  mortgage 
is  substantially  the  same  as  in  the 
present  case.  There,  both  the  first 
and  second  mortgages  had  notice 
of  each  other,  and  the  advances 
were  made  by  the  prior  mortgagee, 
after  the  date  of  the  subsequent 
mortgage,  and  with  full  knowledge 
of  it ;  and  it  was  held  that  the 
subsequent  mortgagee  was  entitled 
to  priority  for  his  advances,  made 
before  the  advances  by  the  prior 
mortgagee,  with  full  knowledge  of 
his  security.'' 

"  This  solemn  decision,  with  the 
case  of  Shaw  v.  Neale,  20  Beavan, 
166  ;  6  House  of  Lords  Cases,  581, 
entirely  overrule  the  anomalous 
case  of  Gordon  v.  Graham,  2  Eq. 
Cas.  Abr.  598,  before  Lord  Cow- 
per.  In  Pennsylvania,  a  first  mort- 
gagee thus  situated,  is  bound  to 
take  notice  of  junior  and  interven- 
ing recorded  incumbrances,  in  the 
same  manner  as  if  he  were  about 
to  accept  of  a  new  and  independent 
liability  from  the  party  having  no 
reference  whatever  to  any  prior 
incumbrance  ;  2  Barr,  99." 

In  the  Appeal  of  the  Bank  of 
Commerce,  8  Casey,  a  mortgage  in 


MARSH    V.     LEE. 


trust  to  secure  notes  discounted, 
or  to  be  discounted  for  the  accom- 
modation of  the  mortgagor,  was  in 
like  manner  postponed  to  a  judg- 
ment obtained  subsequently  to  the 
execution  of  the  instrument,  but 
before  the  notes  were  actually  dis- 
counted by  the  bank.  The  credit 
in  this  instance  seems  to  have  been 
a  continuing  one,  and  as  it  was 
anterior  to  the  judgment,  we  may 
doubt  whether  the  principle  was 
correctly  applied.  It  is  well  set- 
tled that  where  a  loan  has  been 
made  on  the  faith  of  a  mortgage 
or  judgment,  it  may  be  renewed 
from  time  to  time  without  losing  the 
benefit  of  the  lien  or  postponing 
to  subsequent  incumbrances.  See 
Gault  v.  McGrath,  4  Casey,  392. 

It  seems  to  have  been  thought  in 
some  instances,  that  the  record  of 
a  second  mortgage  is  notice  to  the 
holder  of  the  first ;  Loder  y.  The 
R.  R.  Co.,  13  Michigan,  380  ;  but 
this  opinion  is  untenable  ;  Hog  v. 
Bramhall,  4  C.  E.  Green,  563  ; 
Iglehart  v.  Crane,  42  Illinois,  261 ; 
Truscott  v.  King,  6  Barb.  346 ;  2 
Selden,  160,  and  the  true  ground  of 
the  decisions  is,  that  until  value  is 
given  in  some  form,  there  is  no 
lien  as  it  regards  third  persons. 

On  the  other  hand,  in  Wilson  v. 
Russell,  13  Maryland,  495,  the 
court  went  to  the  full  extent  of 
Gordon  v.  Graham,  that  an  ad- 
vance on  the  faith  of  an  antece- 
dent mortgage,  is  to  be  paid  in 
preference  to  an  intervening  in- 
cumbrance, although  merely  vol- 
untary, and  not  made  in  the  pur- 
suance of  a  contract.  In  Rowan 
v.  The  Sharp's  Rifle  Manuf.  Co., 
29  Conn.,  282,  land  was  conveyed 


to  the  respondents  to  secure  the 
fulfilment  of  an  unrecorded  instru- 
ment, wherein  it  was  agreed  that  in 
consideration  of  $45,000  advanced 
by  the  grantees,  the  grantor  would 
manufacture  and  deliver  20,000 
rifles,  at  a  price  fixed  by  the  con- 
tract. The  question  was,  whether 
the  grantees  were  entitled  to  hold 
the  land  as  a  security  for  a  further 
sum  which  they  had  advanced,  with 
notice  of  an  intervening  mortgage, 
for  the  purpose  of  enabling  the 
grantor  to  carry  out  the  agree- 
ment. 

The  court  said  that  although  the 
respondents  were  not  legally  bound 
to  advance  more  than  the  $45,000 
originally  stipulated,  they  were 
still  in  a  position  in  which,  if  they 
did  not  do  so,  there  would  be  a 
failure  of  the  object  for  which  the 
deed  of  trust  was  executed.  The 
whole  was  virtually  one  transac- 
tion, relating  back  to  the  execution 
of  the  deed,  and  antedating  the 
mortgage.  If  the  trust  was  de- 
signed as  an  indemnity  against  any 
loss  that  might  arise  fiom  the  non- 
performance of  the  contract,  this 
decision  is  entirely  just. 

In  Stoddard  v.  Hart,  23  New 
York,  55*7,  money  was  advanced 
upon  the  security  of  a  mortgage, 
with  a  parol  agreement  that  fur- 
ther advances  should  be  made, 
that  the  amount  thereof  should  be 
noted  in  the  bond,  and  that  the 
mortgage  should  stand  as  secu- 
rity for  the  full  amount,  as 
thus  authenticated.  After  the 
mortgage  was  recorded,  a  further 
advance  was  made,  and  the  amount 
inserted  in  the  bond ;  and  it  was 
held  that  the   mortgage   did  not 
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cover  such  subsequent  advance 
even  as  against  a  grantee  who  took 
the  premises  for  a  precedent  debt, 
and  with  full  notice  of  all  the  cir- 
cumstances. It  was  conceded  that 
the  result  would  have  been  dif- 
ferent if  a  mortgage  passed  the 
legal  title  in  New  York,  as  it  does 
in  England,  Pennsylvania,  and 
Massachusetts. 

It  is  well  settled  in  the  United 
States,  that  payment  discharges 
the  lien  of  a  mortgage  ipso  facto, 
without  a  release  or  reconveyance ; 
Truscott  v.  King,  6  Barb.  346, 2  Sei- 
dell, 147  ;  Merrill  v.  Chase;  Griffin 
v.  Lovell,  42  Mississippi,  402  ;  and 
the  weight  of  authority  seems  to 
be  that  the  mortgage  cannot  be 
kept  alive  by  an  oral  agreement 
that  it  shall  stand  as  security  for 
another  debt ;  Mead  v.  York,  2 
Selden,  449 ;  Merrell  v.  Chase,  3 
Allen,  339;  Thomas'  Appeal,  6 
Casey,  318  ;  Appleton  v.  Angier, 
46  Missouri,  515.  The  rule  was 
applied  in  Mead  v.  York;  and 
when  a  similar  question  arose  in 
Truscott  v.  King,  the  court  held 
that  a  judgment  confessed  to  se- 
cure a  future  advance  became  func- 
tus officio,  as  it  regarded  an  inter- 
vening incumbrance,  when  the 
loan  was  repaid,  and  could  not 
stand  as  a  security  for  a  further 
credit  or  the  final  balance  of  ac- 
counts between  the  parties. 

The  same  doctrine  prevails  in 
Massachusetts;  Holman  v.  Bailey, 
3  Metcalf,  55  ;  Glaflin  v.  Godfrey, 
21  Peck,  11 ;  The  Bank  v.  Foster, 
11  Gray,  265;  Merrill  v.  Chase, 
3  Allen,  399 ;  and  was  enforced 
in  favor  of  the  mortgagor,  in  Mer- 
rill v.  Chase,  although  a  third  per- 


son had  giyen  value  for  the  mort- 
gage on  the  faith  of  the  agree- 
ment Hoar,  J.,  said,  "  it  is  con- 
ceded that  the  note  was  paid  at  or 
before  maturity,but  thedemandant 
relies  on  a  parol  agreement  that 
the  mortgage  should  continue  as  a 
security  for  future  advances,  and 
that  it  was  assigned  to  him  under 
that  agreement  with  the  knowl- 
edge of  the  mortgagor  as  a  valid 
instrument.  The  difficulty  of  sup- 
porting such  an  argument  is  that 
a  conveyance  of  land  by  mortgage 
is  a  conveyance  by  deed  defeasi- 
ble on  a  condition  subsequent. 
By  the  performance  of  the  condi- 
tion, the  title  of  the  mortgagee  is 
defeated,  and  the  mortgagor  is  in 
of  his  old  estate." 

As  thus  stated,  the  argument 
applies  whether  the  subsequent 
agreement  is  in  writing  or  merely 
oral.  It  was  said  with  more  ac- 
curacy, in  Thomas'1  Appeal,  that 
as  a  mortgage  affects,  and,  for 
some  purposes,  passes  the  title  to 
land,  it  can  neither  be  created  nor 
revived  by  word  of  mouth  consis- 
tently with  the  provisions  of  the 
Statute  of  Frauds. 

It  is  not  easy  to  reconcile  this 
course  of  decision  with  principle. 
The  payment  of  the  mortgage  debt 
does  not  divest  the  title  of  the 
mortgagee,  it  simply  renders  it  his 
duty  to  reconvey,  unless,  which 
seldom  happens,  it  is  in  full,  and 
made  at  the  day ;  Stewart  v.  Crosby, 
5  Maine,  130.  It  is  true,  that  un- 
der the  equitable  rule  that  what 
ought  to  be  done  shall  be  consid- 
ered as  done,  this  formality  is  dis- 
pensed with  in  the  United  States, 
and  an  entry  of  satisfaction  con- 


MARSH    V.    LEE, 


871 


sidered  as  equivalent  to  a  deed, 
but  this  does  not  affect  the  princi- 
ple. If  it  is  agreed  that  the  mort- 
gage shall  stand  as  a  ■security  for 
a  collateral  obligation  or  fresh  ad- 
vance, this  equity  will  not  arise  in 
opposition  to  the  good  faith  of  the 
transaction,  which  requires  that 
the  mortgagee  should  not  be  called 
on  to  relinquish  his  hold  on  the 
land  until  he  is  fully  paid.  It  mat- 
ters not  that  the  new  or  substituted 
agreement  is  dehors  the  mortgage 
and  not  under  seal,  because  an 
equity  may  always  be  rebutted  by 
parol.  In  every  such  case,  regard 
should  be  had  to  substance  rather 
than  form.  It  is  not  denied  that 
one  of  two  or  more  joint  mort- 
gagors may  be  exonerated  by  an 
agreement  to  that  effect,  without 
discharging  the  rest,  and  there  is 
no  material  difference  between 
such  a  case,  and  that  where  the 
debt  is  paid  by  one,  and  the  money 
handed  over  to  the  other,  on  the 
faith  of  the  original  security,  ante. 
The  argument  may  be  stated  in 
another  form.  It  is  conceded  that 
an  absolute  deed  may  be  turned 
into  a  mortgage  by  oral  evidence 
that  it  was  made  as  security  for  a 
loan,  or  the  fulfilment  of  an  agree- 
ment of  any  other  description. 
This  is  not  at  variance  with  the 
statute  of  frauds,  or  the  rules  of 
the  common  law,  because  the 
mortgagor's  equity  is  not  founded 
on  contract,  and  would  arise, 
although.it  were  expressly  stipu- 
lated that  he  should  not  redeem. 
It  follows  that  if  the  original 
agreement  be  varied  or  enlarged, 
the  equity  will  undergo  a  corre- 
sponding change.   A  writing  under 


seal  is  requisi  e  to  pass  the  estate 
in  the  land,  but  this  once  done,  the 
parties  may  attach  any  condition 
to  the  right  of  redemption  that  is  . 
not  at  variance  with  good  faith  and 
fair  dealing.  They  may  abridge 
or  extend  the  time  of  payment — 
agree  that  the  debt  shall  be  paid  in 
goods  ;  or  that  it  shall  be  increased 
by  a  further  loan.  So  the  original 
indebtedness  may  be  paid  and 
another  put  in  its  place.  Such  a 
new  or  substituted  agreement  does 
not  operate  on  the  land,  except  inci- 
dentally by  modifying' the  equity  of 
the  mortgagor  to  have  the  premi- 
ses restored  to  him  on  pa}-ment.  In 
other  words,  the  debt  is  the  prin- 
cipal, the  mortgage  a  mere  acces- 
sory, and  what  the  debt  is,  de- 
pends not  merely  on  the  original 
contract,  but  on  every  subse- 
quent transaction  by  which  it  has 
been  changed  or  modified.  See 
James  v.  Morey,  6  Johnson,  Ch. 
428,  2  Cowen ;  Swigert  v.  The 
Bank  of  Kentucky,  17  B.  Monroe 
268  ;  Large  v.  Van  Buren,  1  Mc- 
Carter,  208  ;  Bailey  v.  Myrick,  50 
Maine,  111. 

There  is  no  doubt  that  an  agree- 
ment in  writing  to  revive  a  mort- 
gage which  has  been  paid,  or  that 
it  shall  stand  as  security  for  a 
different  debt  or  new  advance,  is 
good  as  between  the  parties ;  James 
v.  Morey,  2  Cowen,  247  ;  Power  v. 
Anderson,  4  Edwards,  Ch.  17  ;  and 
against  purchasers  and  incumbran- 
cers with  notice ;  Flanagan  v. 
Westcott,  3  Stockton,  Ch.  264  ; 
Swigert  v.  The  Bank  of  Kentucky, 
17  B.  Monroe,  268.  This  was 
tacitly  conceded  in  Thomas'  Ap- 
peal,  6    Casey,    378,   and    would 
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hardly  be  denied  in  Massachusetts, 
notwithstanding  the  language  held 
in  Merrill  v.  Chase,  ante.  The 
statute  of  frauds  does  not  apply 
under  such  circumstances,  and  it  is 
well  settled,  that  equity  will  enforce 
a  specific  appropriation,  whether 
the  subject-matter  is  land  or  chat- 
tels. Such  an  instrument  may  be 
regarded  as  new  security,  or  as 
reviving  that  originally  given.  In 
either  aspect,  it  is  an  equitable 
mortgage,  which  takes  effect,  as 
it  regards  third  persons,  from  the 
period  when  it  is  recorded  or 
brought  home  to  them  by  notice. 

Although  a  mortgage  cannot  be 
created  orally  in  the  United 
States,  see  James  v.  Morey,  6 
Johnson's  Ch.  417,  2  Cowen,  it  is 
well  settled  that  the  parties  may 
go  outside  of  the  writing  for  the 
purpose  of  showing  the  true  char- 
acter of  the  transaction.  This  re- 
sults from  the  equity  of  the  mort- 
gagor to  redeem  on  the  payment 
of  principal  and  interest,  notwith- 
standing anything  to  the  contrary 
in  the  wording  of  the  instrument, 
which  involves  a  right  on  his  part 
to  define  the  nature  and  extent  of 
the  liability  by  any  means  of  proof, 
and  on  that  of  the  mortgagee  to 
controvert  the  testimonj^  thus  ad- 
duced. It  may  consequently  be 
shown,  that  there  is  no  such  debt 
as  that  named  in  the  bond,  and 
that  the  mortgage  was  given  to 
secure  future  advances,  or  as  an 
indemnity  against  a  contingent  de- 
mand which  has  not  become  abso- 
lute ;  Tally  v.  Harloe,  35  Califor- 
nia, 302  ;  Truscott  v.  King,  5  Barb. 
346  ;  2  Selden,  141.  The  lien  can- 
not be  carried  beyond  the  sum  des- 


ignated in  the  instrument,  but  as  to 
all  else,  it  is  merely  prima  facie 
evidence.  A  mortgage  purport- 
ing to  be  .for  one  liability,  may 
cover  another  differing  in  the  na- 
ture of  the  consideration,  in  the 
time  of  payment,  and  in  amount. 
So  a  mortgage  nominally  for  an 
executed  consideration,  may  be 
shown  to  have  been  given  to  in- 
demnify the  mortgagee  against  a 
note  which  he  has  made  or  en- 
dorsed for  the  accommodation  of 
the  mortgagor.  The  explanation 
of  this  seeming  anomaly  is,  that 
the  mortgagor  must  seek  equita- 
ble relief  against  the  estoppel  of 
the  seal,  which  throws  the  whole 
case  open  to  parol  evidence.  It 
were  obviously  unjust  to  permit 
him  to  show  that  he  does  not  owe 
the  amount  set  forth  in  the  bond 
without  suffering  the  mortgagee  to 
allege  the  collateral  obligation 
which  the  instrument  was  really 
intended  to  secure.  See  Irwin  v. 
Tabb,ll  S.  & R. In  Shirasv.  Craig, 
419,  ante,  866,  the  mortgage  waa 
nominally  given  for  a  debt  of  thirty 
thousand  pounds  sterling,  due  to 
all  of  the  mortgagees  ;  but  was 
really  intended  to  secure  different 
sums,  due  at  the  time  to  particu- 
lar mortgagees ;  and  advances 
afterwards  to  be  made,  and  lia- 
bilities to  be  incurred  to  an  un- 
certain amount.  Marshall,  C.  J., 
said,  it  was  true  that  the  real 
transaction  did  not  appear  on  the 
face  of  the  instrument,  and  it 
could  not  be  denied,  that  a  deed 
which  misrepresented  the  facts 
which  it  professed  to  recite,  and 
the  consideration  on  which  it 
was    based,    was    liable    to    sus- 
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picion,  and  must  sustain  a  rigor- 
ous examination.  It  was  always 
advisable  fairly  and  plainly  to 
state  the  truth.  But  if  upon  in- 
vestigation, the  real  transaction 
should  appear  to  be  fair,  though 
somewhat  variant  from  that  which 
was  described,  it  would  be  unjust 
and  unprecedented  to  deprive  the 
person  claiming  under  the  deed,  of 
his  real  equitable  rights,  unless  it 
were  in  favor  of  some  one  who  had 
been  in  fact  injured  and  deceived 
by  the  misrepresentation.  It  was 
decided  in  like  manner  in  Lyle  v. 
Ducomb,  5  Binney,  585,  that  the 
operation  of  a  mortgage  might  be 
controlled  or  varied  by  a  memoran- 
dum endorsed  on  the  bond,  but  not 
recorded  nor  under  seal,  without 
invalidating  the  security,  as  it  re- 
garded the  parties  or  third  persons. 
In  Moroney's  Appeal,  12  Harris, 
3*72,  Lowry,  J.,  said  that  Lyle  v. 
Ducomb  had  never  been  questioned, 
and  was  followed  throughout  the 
United  States.  So  a  collateral 
agreement  that  a  bond  nominally 
for  a  sum  certain,  should  stand  as 
security  for  advances  which  the 
obligee  covenanted  to  make,  was 
held  not  to  be  a  ground  for  post- 
poning the  mortgage  to  a  subse- 
quent judgment,  notwithstanding 
the  objection  that  the  instrument 
as  recorded  did  not  accurately  ex- 
press the  contract.  The  doctrine 
of  Shiras  v.  Craig,  was  also  rec- 
ognized and  approved  in  Lawrence 
v.  Tucker,  23  Howard,  142;  and 
Bobinson  v.  Williams,  22  New 
York,  580. 

However  true  this  may  be  on 
general  principles,  it  is  still  sub- 
ject to   qualification.      The  chief 


object  of  the  registry  acts  is  to 
afford  information  to  creditors  and 
purchasers.  It  were  useless,  so 
far  as  they  are  concerned,  to  re- 
cord an  instrument  which  does 
not  express  that  which  it  is  most 
important  for  them  to  know.  A 
mortgage  should  consequently  de- 
fine the  nature  and  extent  of  the 
obligation  which  it  is  intended  to 
secure.  Entire  certainty  may  not  be 
attainable  when  advances  are  to  be 
made  at  a  future  day,  and  the  bor- 
rower does  not  know  what  his 
necessities  will  require.  But  while 
the  real  debt  need  not  be  set 
forth,  some  amountmust  be  named, 
which  it  will  not  exceed.  Hart  v. 
Ghalker,  14  Conn.  T9;  Pettibone 
v.  Griswold,  4  Id.  58  ;  Babcock  v. 
Bridge,  29.  Barb.  42T  ;  see  Craig 
v.  Tappin,  2  Sandford,  Ch.  18.  So 
a  failure  to  state  an  existing  debt 
with  a  reasonable  degree  of  accu- 
racy may  justly  be  imputed  to 
negligence,  or  a  design  to  mislead. 
In  Youngs  v.  Wilson,  24  Barb. 
510,  a  mortgage  not  setting  forth 
any  precise  sum,  and  purporting  to 
be  for  any  liabilities  due,  or  to  be- 
come due,  which  the  mortgagee 
had  at  any  time  assumed  for  the 
mortgagor,  was  held  to  sin  against 
this  rule,  and  be  constructively  if 
not  actually  fraudulent  as  it  regards 
subsequent  incumbrancers  ;  see 
Truscott  v.  King,  2  Selden,  147, 
161.  It  was  said  on  the  other 
hand,  in  Bell  v.  Fleming,  1  Bease- 
ley  13,  494,  that  if  the  record 
discloses  the  existence  of  the  in- 
cumbrance,and  specifies  an  amount 
which  the  creditor  cannot  exceed, 
the  object  of  the  law  is  satisfied, 
and  nothing  more  is  requisite. 
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The  decision  in  Youngs  v.  Wil- 
son, was  subsequently  reversed! 
and  it  is  now  established  iu  New 
York  that  a  mortgage  to  secure 
past  or  future  advances  may 
be  valid  although  it  does  not  spe- 
cify any  limit  or  amount :  Youngs 
v.  Wilson,  21  New  York,  351;  Rob- 
inson v.  Williavis,  23  Id.  380;  and 
the  cases  of  Roosevelt  v.  Mack,  6 
Johnson,  Ch.  266  ;  Kramer  v.  The 
Trustees,  13  Ohio,  253  ;  Louis  v- 
Be  Forest,  20  Conn.  442 ;  and 
Ketchum  v.  Janney,  23  Id.  12T, 
proceed  on  the  same  ground. 

Notwithstanding  the  somewhat 
narrow  view  prevailing  in  the 
United  States,  a  mortgage  is  not 
necessarily  extinguished  by  the 
payment  of  the  sum  named  in  the 
bond.  Payment  is  a  question  of 
intention,  and  where  it  appears 
from  the  assignment  of  the  instru- 
ment to  a  third  person,  or  the 
other  circumstances  of  the  trans- 
action, that  the  design  was  to  buy 
the  security,  and  not  to  satisfy  it, 
the  lien  will  remain,  notwithstand- 
ing the  receipt  of  the  full  amount 
of  the  debt  by  the  mortgagee 
Cole  v.  Edgerly,  48  Maine,  108 
Angel  v.  Boner,  38  Barb.  425 
Grimes  v.  Mwmford,  26  Id.  95 
Hoy  v.  Bramhall,  4  C.  E.  Green, 
U,  563  ;  Graves  v.  Mumford,  26 
Barb.  94 ;  Kellogg  v.  Ames,  41 
New  York,  259  ;  White  v.  Knapp, 
8  Paige,  173.  Payment  by  a  surety 
operates  as  a  purchase  prima  faciei 
and  unless  it  is  shown  that  the 
intention  was  to  divest  the  lien  ; 
Murray  v.  Catlett,  4  Green  108  ; 
Dunn  v.  Seymour,  3  Stockton, 
218.  And  the  same  result  will 
ensue  when  the  money  is  paid  by 


the  mortgagor,  and  the  mortgage 
assigned  to  a  third  person  for  his 
use ;  Ghampney  v.  Coope,  32  New 
York,  543  ;  Cole  v.  Edgerly  ;  or  by 
a  third  person  who  takes  an  as- 
signment of  the  mortgage  ;  Mur- 
ray v.  Catlett,  4  Green,  108 ; 
Dunn  v.  Seymour,  3  Stockton, 
2T8.  See  Kellogg  v.  Ames,  44 
Barb.  218 ;  although  a  principal 
debtor  cannot  by  any  device  of 
this  kind  keep  the  lien  alive  in 
fraud  of  the  surety ;  Dunn  v. 
Seymour.  To  render  a  payment  by 
a  stranger  satisfaction,  it  must  be 
made  for  or  on  behalf  of  the  debtor, 
and  ratified  by  him ;  ante,  151, 2  Am. 
Lead.  Cases,  280,  5th  ed.  But  it  is 
also  true  that  such  a  pay  ment  cannot 
operate  as  a  purchase,  unless  the 
creditor  agrees  to  sell,  which  will 
not  be  presumed  from  the  mere 
circumstance  of  his  accepting  the 
money,  in  the  absence  of  proof 
that  it  was  so  agreed ;  Pelton  v. 
Knapp,  21  Wisconsin,  63. 

Accordingly,  where  a  third  per- 
son paid  part  of  the  debt  at  the 
instance  of  the  mortgagor,  without 
taking  an  assignment  of  the  mort- 
gage, it  was  held,  that  he  did  not 
thereby  acquire  any  right  as  against 
a  subsequent  mortgagee;  The  Com- 
monwealth v.  The  Chesapeake  and 
Delaware  Canal  Co.,  32  Mel.  501. 

That  the  means  are  furnished  by 
a  third  person,  who  is  interested 
in  keeping  the  debt  alive,  will  not, 
of  itself,  and  without  more,  con- 
vert a  payment  into  a  purchase ; 
Wiley  v.  Boyd,  38  Alabama,  625. 
A  tender  of  the  amount  due,  and 
the  acceptance  of  it  by  the  credi- 
tor, extinguishes  the  debt,  unless 
something  is  said  or  done  to  keep 
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it  alive,  or  there  is  a  well  defined 
equity,  as  in  the  case  of  a  surety ; 
ante,  146.  See  Virginia  v.  The 
Chesapeake  and  Ohio  Canal  Co., 
32  Maryland,  498,  54G.  But  when 
the  intention  plainly  is  that  the 
security  shall  survive  as  a  means 
of  re-imbnrsement,  it  will  not  fail, 
because  the  money  is  loaned  to  the 
debtor,  and  handed  over  by  him 
to  the  mortgagor.  See  Hoyt  v. 
BranhiU,  4  C.  E.  Green;  White 
v.  Knapp,  8  Paige,  173. 

It  is  generally  conceded  that 
the  lien  of  a  mortgage  is  not  im- 
paired by  taking  another  bond  or 
note  for  the  debt,  or  extending  the 
time  for  payment ;  Taft  v.  Boyd, 
13  Allen,  84  ;  Chase  v.  Abbott,  20 
Iowa,  54 ;  Bailey  v.  Myrick,  50 
Maine,  171.  Prima  facie  the  ob- 
ject of  such  a  transaction  is  to 
afford  an  additional  or  collateral 
means  of  payment,  and  it  will  not 
operate  as  satisfaction,  unless  the 
parties  so  agree,  which  will  not  be 
presumed  in  the  absence  of  proof. 
This  is  true,  even  when  the  new 
security  bears  the  name  of  a  third 
person  as  maker,  obligor,  or  endor- 
see ;  2  Am.  Lead.  Cases,  276  5th 
ed ;  or  as  the  rule  was  laid  down 
in  Pomeroy  v.  Bice,  16  Pick.  22, 
and  Fowler  v.  Buck,  21  Id.  239,  a 
mortgage  will  remain  in  force  as 
long  as  the  debt  or  obligation 
which  it  was  intended  to  secure, 
subsists,  notwithstanding  any  for- 
mal change  The  creditor  may 
consequently  take  a  new  note 
and  mortgage  without  being  post- 
poned to  intervening  incumbran- 
ces ;  Cessna  v.  Haines,  18  Indiana,- 
496  ;  Williams  v.  Kerr,  5  Wiscon- 
sin, 534 ;    Taft  v.  Boyd  ;  and  the 


principle  is  the  same  where  a  note 
secured  by  a  mortgage  is  renewed, 
because  the  debt  remains,  although 
in  another  form ;  Parkhurst  v. 
Cummings,  56  Maine,  155  ;  The 
Bank  v.  Finch,  3  Barb.  Ch.  393 
Dunham  v.  Day,  15  Johnson,  555 
Bolles  v.  Chauncey,  8  Conn.  389 
Pond  v.  Clark,  14  Id.  334.  Hence, 
a  mortgage  executed  as  an  indem- 
nity for  the  liability  incurred  by  an 
endorsement,  may  extend  to  a  note 
given  to  take  up  the  first,  and  so 
on  indefinitely  through  a  series  of 
renewals;  Boswell  v.  Goodwin,  31 
Conn.  74.  Whether  a  note  is  a 
renewal,  or  a  new  debt,  was  said  in 
The  Appeal  of  the  Bank  of  Com- 
merce, 8  Wright,  422,  to  be  a 
question  of  fact  not  depending  on 
intention  ;  but  it  would  seem  that 
where  there  is  no  new  consideration, 
the  question  is  so  far  one  of  inten- 
tion, that  the  debt  will  not  be  dis- 
charged without  an  agreement  to 
that  effect.  Renewal  is  a  commer- 
cial rather  than  a  legal  term,  which 
does  not  admit  of  a  precise  defini- 
tion:  Gault  v.  McGrath,  8  Casey, 
293  ;  Russell  v.  Phillips,  14  Q.  B. 
899.  All  that  such  a  substi- 
tution necessarily  imports  is  an 
extension  of  the  time  of  payment ; 
and  although  the  surrender  of  the 
former  note  may  be  evidence  that 
it  has  ceased  to  be  a  valid  cause  of 
action,  it  should  not  readily  be  pre- 
sumed that  this  breaks  the  thread 
of  the  obligation,  or  renders  the 
mortgage  unavailable  for  the  pur- 
pose it  was  intended  to  subserve. 

Accordingly,  where  a  mortgage 
was  given  to  secure  the  payment 
of- certain  promissory  notes  made 
by  the  mortgagee  for  the  accom- 


878      MORTGAGES.  —  TACKING. FUTURE     ADVANCES. 


modation  of  the  mortgagor,  and 
the  renewals  of  those  notes,  from 
time  to  time,  until  the  whole 
should  be  finally  paid,  the  Court 
said  that  a  note  might  be  a  re- 
newal, and  as  such,  entitled  to 
precedence  over  an  intervening  in- 
cumbrance, although  differing  in 
amount,  and  applied  to  take  up 
its  immediate  predecessor.  A  con- 
tinuing loan,  by  the  issue  of  new 
notes  from  time  to  time,  in  pursu- 
ance of  the  original  credit,  was 
accordingly  held  to  be  within  the 
terms  of  the  mortgage  between 
the  parties,  and  as  it  regarded 
creditors  and  purchasers  ;  Gault  v. 
M'Grath,  8  Casey,  392. 

The  material  inquiry,  is  the  debt 
the  same,  seems  to  be  one  of  fact, 
depending  on  whether  the  new 
security  is  based  on  the  original 
consideration.  If  it  is,  it  should 
be  regarded  as  collateral  to  or  a  re- 
newal of  the  principal  obligation, 
and  within  the  scope  of  the  mort- 
gage. This  may  be  true,  although 
the  note  or  bond  which  accompanied 
the  mortgage  is  surrendered  and 
another  substituted.  Such  a  satis- 
faction does  not  extinguish  the 
debt ;  and  it  is  the  debt,  and  not  the 
securities  given  for  the  debt,  which 
the  mortgage  is  designed  to  pro- 
tect ;  Aoxheimer  v.  Greene,  24 
Mich.  372. 

It  results  from  what  has  been 
said,  that  a  mortgage  given  to 
indemnify  the  mortgagee  from  loss 
or  damage  by  reason  of  a  note 
which  he  has  indorsed  for  the  ac- 
commodation of  the  mortgagor  or 
a  third  person,  will  not  be  dis- 
charged by  the  substitution  of  a 
new  note  byway  of  renewal,  or  even 


by  taking  up  the  original  security, 
with  funds  procured  on  the  credit 
of  the  mortgagee,  because  the 
change  is  merely  formal,  and  the 
substance  of  the  transaction  re- 
mains the  same  ;  Chase  v.  Bidgely, 
1  Harris  &  J.  110  ;  Markell  v. 
Eichelberger,  12  Maryland,  78. 
The  debt  may  be  gone  at  law, 
but  the  mortgagee  is  equitably  en- 
titled to  enforce  the  lien  as  a 
means  of  reimbursement. 

The  rule  that  a  mortgage  be- 
comes extinct  on  payment,  and 
cannot  be  resuscitated  by  the  par- 
ties, meets  with  an  exception  where 
the  mortgage  is  assigned  to  a  third 
person,  who  gives  value  on  the 
faith  of  a  statement  that  the  full 
amount  is  due,  and  that  there  is  no 
offset :  Kellogg  v.  Ames,  41  New 
York,  259 ;  Purser  v.  Anderson, 
4  Edwards,  17.  It  is  well  settled 
that  such  an  acknowledgment  pre- 
cludes the  mortgagor  from  alleging 
that  he  has  paid  the  debt ;  Scott  v. 
Sadler,  2  P.  F.  Smith,  211 ;  and  it 
seems  that  the  conclusion  extends 
to  every  one  who  has  derived  title 
from  him  during  the  interval.  It 
is  immaterial  that  an  intervening 
grant  or  incumbrance  has  been 
placed  on  record,  unless  it  is 
brought  home  to  the  assignee  by 
actual  notice,  or  the  circumstances 
are  such  as  to  render  it  his  duty 
to  inquire;  Mullison's  Appeal,  18 
P.  F.  Smith,  211.  A  mortgagor 
who  executes  a  mortgnge  without 
consideration,  with  a  view  to  its 
being  sold  as  a  means  of  raising 
money  for  himself  or  the  mort- 
gagee, cannot  set  up  the  want 
of  value  as  a  defence  against  a 
bona   fide     assignee    for    value ; 
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Bloomer  v.  Henderson,  8   Michi- 
gan, 395  ;  Irwin  v.  Tabb,  17  S.  & 
R. ;  and  if  he  is  estopped,  so  are 
those   claiming  under  him  subse- 
quently as  creditors  and  purchas- 
ers.    The  case  is  substantially  the 
same  where  the  mortgage  is  bought 
on  the  faith  of  a  declaration  that 
the  debt  is  due.     If   a  mortgage 
which  has  been  paid  but  appears 
unsatisfied  of  record,  is  assigned 
to  one  who    gives   value   on   the 
faith  of  a  certificate  by  the  mort- 
gagor that  he  has  no  defence,  and 
the  mortgaged  premises  are  subse- 
quently sold  to  a  third  person,  the 
law  and  equity  are  both  with  the 
assignee ;  and  it  would  seem  that 
such  an  assignee  is  to  be  preferred 
to  a  creditor    who    obtains  judg- 
ment after   the    execution  of  the 
mortgage,  but  before  that  of  the 
certificate.    Such  at  least  seems  to 
be  the  rule  in  Pennsylvania,  and  it 
is  the  only  one  under  which  the  pur- 
chaser of  a  mortgage  can  be  secure. 
The  rule  is  commonly  referred  to 
the   doctrine   of  estoppel,  but   if 
this  were  all,  a  judgment  creditor, 
who  did  not  participate  in  or  au- 
thorize the  representation,  would 
not  be  precluded  from  contradict- 
ing it,  or  averring  the  truth  ;  Schaf- 
fer  v.  Beilly,  50  New  York.     The 
true    ground    seems    to   be,   that 
while  a  mortgage  is  but  a  security, 
and  cannot  be  used  for  any,  other 
purpose,  it  is  still,  as  it  regards  that 
purpose,  a  conveyance  of  the  legal 
title.     An    assignment    for  value 
consequently     entitles     the     pur- 
chaser to  protection  against  equi- 
ties of  which  he  is  ignorant ;  Mulli- 
son's  Estate ;  Stevenson's  Appeal, 
18  P.  F.  Smith,  212;  post,  vol.2, 


notes  to  Bosset  v.  Nosworthy. 
Hence,  when  the  mortgagor's 
equity,  which  appears  on  the  face 
of  the  instrument,  is  precluded  by 
a  certificate  that  there  is  no  de- 
fence, it  is  not  incumbent  on  the 
assignee  to  look  beyond,  unless 
there  is  something  peculiar  in  the 
circumstances  to  excite  suspicion 
and  put  him  on  his  guard. 

In  Matthevos  v.  Walwyn,  4 
Vesey,  123,  Lord  Loughborough 
remarked,  that  to  require  the  as- 
signee of  a  mortgage  to  settle  the 
accounts  of  the  person  from  whom 
he  takes  the  assignment,  would 
seriously  embarrass  the  transfer 
of  mortgages.  He  had  inquired 
as  to  the  practice  among  convey- 
ancers, and  the  result  was,  that 
the  persons  who  were  most  con- 
versant with  such  transactions, 
held  it  extremely  unfit  and  very 
rash  to  take  an  assignment  of  a 
mortgage  without  making  the 
mortgagor  a  party,  and  ascertain- 
ing from  him  that,  the  money  was 
really  due. 

A  different  view  prevails  in  New 
York,  under  which  a  mortgage 
does  not  pass  the  title,  and  is  sim- 
ply the  appropriation  of  a  fund  to 
secure  a  debt.  It  follows,  that 
an  incumbrancer  who  has  obtained 
priority  through  the  payment  of 
a  mortgage  of  an  earlier  date,  will 
not  be  postponed  by  a  subsequent 
arrangement,  which  he  does  not 
share.  In  Purser  v.  Anderson,  4 
Edwards'  Ch.  Ill,  the  assignor  of 
a  mortgage  which  had  been  dis- 
charged by  payment,  covenanted 
(with  the  assent  of  the  mortgagor), 
that  the  obligation  was  still  in 
force  ;  and  it  was  held,  that  though 
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this  might  be  conclusive  as  be- 
tween the  parties,  it  did  not  estop 
a  second  mortgagee  from  showing 
the  truth.  It  is  established  in  con- 
formity with  this  decision,  that 
an  assignee  of  a  mortgage  takes 
it  subject  not  only  to  any  latent 
equities  that  exist  in  favor  of  the 
mortgagor,  but  also,  subject  to 
like  equities  in  favor  of  third  per- 
sons. A  mortgage  executed  and 
recorded  without  consideration,  as 
a  means  of  raising  money  for  the 
mortgagor,  is  a  dead  letter  in  the 
hands  of  the  mortgagee,  and 
although  it  may  acquire  the  life 
and  validity  through  an  assign- 
ment for  a  valuable  consideration, 
such  a  transfer  will  not  operate 
retroactively  to  the  prejudice  of 
the  intervening  rights  or  equities. 
Nor  can  such  rights  be  affected  or 
destroyed  by  any  act  or  represen- 
tation of  the  mortgagor ;  Schaeffer 
v.  Reilly,  50  New  York,  61.  See 
Trim  v.  Marsh,  54  Id.  599  ;  Free- 
man v.  Auld,  44.  Id.  59. 

In  Schaeffer  v.  Reilly,  the  re- 
spondent, Mrs.  Burchard,  claimed 
under  and  by  virtue  of  a  mortgage 
made  by  one  John  Reilly  to  Peter 
Reilly,  in  March,  1870,  and  re- 
corded April  22d,  and  which  had 
been  assigned  to  her  by  the  mort- 
gagee in  the  following  August. 
Before  taking  the  assignment, 
she  required  and  obtained  an  affi- 
davit from  the  mortgagor,  that 
Peter  ileilly  had  advanced  the 
principal  sum  without  abatement; 
that  the  whole  of  said  sum  re- 
mained unpaid ;  and  that  there  was 
no  offset,  defence,  or  counter-claim 
to  the  whole  or  any  part  of  the 
debt.      On    the    other  hand,   the 


claim  of  the  appellant  was  founded 
on  a  mechanics'  lien,  which  had 
been  filed  against  the  mortgagor 
on  the  7th  day  of  June.  It  was 
also  in  evidence,  that  the  mort- 
gage was  wholly  without  con- 
sideration, and  had  never  been  ac- 
tually delivered  to  the  mortgagee, 
but  these  circumstances  were  un- 
known to  the  assignee,  who  relied 
on  the  record  and  certificate.  The 
court  held  that  the  mortgagor  was 
precluded  from  questioning  the 
title  of  the  assignee,  who  had 
given  value  on  the  faith  of  his 
certificate.  As  against  him,  her 
rights  were  perfect  and  indisputa- 
ble ;  but  the  respondent's  lien 
stood  on  its  own  footing,  and  could 
not  be  affected  or  destroyed  by  any 
subsequent  act  or  representations 
of  the  mortgagor.  It  was  well 
established,  that  no  one  could  be 
estopped  by  the  unauthorized  de- 
claration of  a  third  person  ;  Ber- 
dan  v.  Sedgwick,  44  New  York, 
626.  The  mortgage  was  a  nullity 
as  between  the  original  parties,  and 
only  acquired  force  from  the  trans- 
fer to  Mrs.  Burchard,  which  agree- 
ably to  well  known  principles  could 
not  relate  back  to  the  exclusion  of 
an  intervening  lien. 

This  case  is  in  entire  accordance 
with  the  decisions  which  establish 
that  priority  depends  on  the  time 
when  the  loan  is  made  or  the  lia- 
bility incurred,  and  not  on  the 
date  of  the  instrument.  If  a  mort- 
gagee must  search  the  record  be- 
fore making  an  advance  which  he 
might  withhold,  so  should  an  as- 
signee who  gives  value  on  the  faith 
of  a  certificate  from  the  mortgagor. 
The  objection  is  one  of  policy,  that 
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if  third  persons,  who  are  necessa- 
rily ignorant  of  the  state  of  the  ac- 
counts between  the  parties;  could 
not  rely  on  a  certificate  that  there 
is  no  defence  or  offset,  the  pur- 
chase of  a  mortgage  would  be 
attended  with  a  risk  which  no  pru- 
dent man  would  willingly  encoun- 
ter ;  Matthews  v.  Walwyn,  4  Ves. 
128.  Such  a  result  would  be 
equally  injurious  to  the  creditor 
and  debtor,  by  compelling  the  for- 
mer to  enforce  an  obligation  which 
could  not  be  transferred  without 
loss. 

Another  point  arose  in  this  case, 
and  merits  attention.  The  court 
said,  that  to  constitute  an  estoppel, 
the  assignee  must  have  credited 
the  statement  of  the  mortgagor  as 
true  in  fact.  It  was  not  enough 
that  he  relied  on  it  for  protection 
as  matter  of  law.  If  he  knew  the 
truth,  it  might  be  shown  as  a  de- 
fence to  the  mortgage.  This  may 
have  been  just,  as  applied  to  the 
case  in  hand,  but  it  cannot  be  ac- 
cepted as  a  universal  proposition. 
An  estoppel  does  not  arise  in  gen- 
eral, unless  one  party  is  guilty  of 
a  deceit  which  misleads  the  other ; 
Shipley  v.  Abbott,  42  New  York, 
443.  But  it  is  well  settled,  that 
one  who  actively  encourages  an- 
other to  buy,  is  virtually  a  vendor, 
and  cannot  make  the  purchaser's 
knowledge  that  the  title  is  defec- 
tive, a  pretext  for  impeaching  a 
transaction  which  he  has  impliedly 
agreed  to  uphold  ;  2  Smith's  Lead. 
Cases,  115,  122,  741,  7  Am.  ed. ; 
Elliott  v.  Callan,  1  Penna.  54 ; 
M'Mullen  v.  Warner,  16  S.  &  11. 

It  may  be  inferred  from  the  lan- 
guage held  in  Merrill  v.  Chase,  3 


Allen,  339,  ante,  870,  that  the  pur- 
chase of  a  mortgage,  on  the  faith  of 
a  certificate  of  no  offset,  does  not 
give  rise  to  an  estoppel  in  Massa- 
chusetts. The  instrument  had  been 
assigned,  with  the  concurrence  of 
the  mortgagor,  but  the  court  said 
that  the  estate  had  vested  in  him 
through  the  fulfilment  of  the  con- 
dition, and  could  not  be  recalled 
by  parol.  The  question  whether 
such  a  defence  was  open  under  the 
circumstances,  does  not  seem  to 
have  been  mooted. 

In  Mullison'' s  Estate,  18  P.  F 
Smith,  312,  a  mortgage  was  exe- 
cuted, without  consideration,  by 
Mullison  to  Butterworth,  who 
promised  to  dispose  of  it,  and  pay 
the  proceeds  to  Mullison.  It  was 
subsequently  assigned  for  value  to 
Kaas,  who  gave  value  for  it  on  the 
faith  of  a  certificate  by  the  mort- 
gagor that  the  whole  amount  was 
due,  and  that  there  was  no  de- 
fences or  offset,  but  the  negotiation 
for  the  sale  was  conducted  by  Mul- 
lison, and  the  price  was  paid  to 
him.  Sharswood,  J.,  said  that  But- 
terworth's  promise  was  gratuitous, 
and  did  not  constitute  a  considera- 
tion for  the  mortgage,  or  render  it 
valid  as  against  subsequent  liens, 
Kaas  could  not  be  regarded  as  a 
bona  fide  purchaser.  He  dealt 
with  the  mortgagor,  which  was 
sufficient  to  put  him  on  his  in- 
quiry as  to  the  nature  of  the 
transaction.  It  was  well  settled, 
that  taking  a  note  from  the  maker, 
was  notice  that  it  had  been  en- 
dorsed for  his  accommodation,  and 
outside  of  the  usual  course  of  busi- 
ness. The  record  should  conse- 
quently have  been  examined   for 
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intervening  incumbrances  before 
accepting  the  assignment.  A  dif- 
ferent case  would  have  been  pre- 
sented if  the  purchase  had  been 
made  from  the  mortgagee  without 
notice  of  the  want  of  considera- 
tion, and  on  the  faith  of  a  declara- 
tion that  the  bond  was  due,  and 
would  be  paid  in  full. 

Whatever  the  rule  may  be  under 
these  circumstances,  it  is  clear  that 
a  certificate  procured  by  fraud  will 
not  preclude  the  mortgagor  from 
alleging  the  truth,  even  as  it  re- 
gards a  third  person,  who  has 
given  value  in  the  belief  that  the 
debt  is  due;  Otis  v.  Wilcox,  44 
New  York,  403.  The  court  said, 
that  the  mortgage  and  certificate 
were  not  negotiable,  and  might  be 
impeached  even  in  the  hands  of  a 
bona  fide  purchaser. 

A  mortgagor  who  unites  in  the 
deed  by  which  a  mortgage  is  trans- 
ferred, or  gives  a  certificate  under 
his  seal  that  he  has  no  defence,  is 
estopped  from  denying  the  validity 
of  the  security  thus  solemnly 
affirmed,  whether  the  assignee  is  a 
purchaser  or  a  volunteer.  A  parol 
declaration  to  the  same  effect,  will 
operate  as  an  equitable  estoppel 
in  favor  of  an  assignee  for  value, 
but  not  of  one  who  takes  the 
mortgage  as  a  security  for  an  ante- 
cedent debt ;  Ash-ton's  Appeal,  23 
P.  F.  Smith,  153,  162  ;  2  Smith's 
Leading  Cases,  720,  7  Am.  ed ; 
Weaver  v.  Lynch,  1  Casey,  449. 
In  Ashton's  Appeal,  a  mortgage 
which  had  been  transferred  for  a 


valuable  consideration  to  an  as- 
signee, with  a  sealed  certificate 
from  the  mortgagor  that  there  was 
no  offset,  was  again  transferred  as 
security  for  a  pre-existing  obliga- 
tion, on  the  faith  of  the  same  cer- 
tificate, and  it  was  held  that  the 
mortgagor  was  not  thereby  pre- 
cluded from  making  a  defence, 
growing  out  of  a  sale  of  stock  by 
the  first  assignee,  and  which  would 
have  been  valid  against  him, 
although  the  case  might  have  been 
different  if  the  second  assignee 
had  given  value  for  the  mortgage. 
Sharswood,  J.,  said, "  we  agree  with 
the  Court  below,  that  the  benefit 
of  the  certificate  is  not  confined  to 
the  immediate  assignee,  to  whom 
or  for  whose  security  it  was  made ; 
but  that  any  subsequent  assignee 
claiming  under  him  may  avail  him- 
self of  it.  To  hold  otherwise, 
would  have  the  effect  of  closing 
the  market  for  the  sale  of  his 
security  to  the  first  assignee,  if 
the  debtor  should  refuse  to  give  a 
new  declaration.  Upon  the  same 
principle,  a  purchaser,  with  notice 
of  fraud  or  trust,  may  take  shelter 
under  the  wing  of  a  prior  pur- 
chaser without  notice,  otherwise, 
such  prior  purchaser  would  be  de- 
prived of  the  principal  value  of  his 
privilege.  But  to  avail  himself  of 
such  an  estoppel  upon  the  debtor, 
the  assignee,  who  sets  it  up,  must 
show  that  either  he,  or  some  prior 
assignee  from  whom  he  claims, 
was  an  assignee  for  value,  and 
without  notice. 
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*DUKE  OF  ANCASTER  v.  MAYER.  [*630] 

JUNE  26,  1783.     JUNE  16,  1784—  85.     JULY,  1785. 

EEPOKTED  1  BEO.  C.  C.  454. 

Primary  liability  of  Personal  Estate  to  the  Payment  of 
Debts.  —  Exoneration.]  —  Personal    estate,   not    specifically  be- 

,  queathed,  is  primarily  liable  to  the  payment  of  the  debts  of  a  testa- 
tor, unless  it  be  exempted  by  express  words  or  necessary  implication. 

Notwithstanding  a  charge  upon  a  term  for  payment  of  debts,  a  lease- 
hold estate  purchased  by  the  testator  subject  to  a  mortgage  shall  bear 
the  burthen  of  that  mortgage,  it  not  being  properly  the  debt  of  the 
testator. 

Charles  Bertie  made  his  will,  dated  the  9th  of  November, 
1759,  and  thereby  devised  as  follows:  "I  give  and  devise  to 
Thomas  Noel  and  John  Mayer,  their  executors,  administrators, 
and  assigns,  all  those  my  manors,  lands,  &c,  in  Lincolnshire,  to 
have  and  to  hold  to  them,  from  the  time  of  my  decease,  for  the 
ttrm  of  ninety-nine  years,  upon  the  trusts  hereinafter  mentioned." 
He  then  gave  the  real  estate,  subject  to  the  term,  and  in  default 
of  issue  of  his  own  body,  to  Montague  Bertie,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to  the  plaintiff 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainders  over,  and  afterwards  declared  as  follows:  "I  do 
hereby  declare,  that  the  term  and  estate  so  as  aforesaid  limited  to 
them  the  said  Thomas  Noel  and  John  Mayer,  their  executors,  admin- 
istrators, and  assigns,  f>r  ninety-nine  years,  is  upon  the  special 
trust  and  confidence,  and  to  the  intents  and  purposes  following ; 
that  is  to  say,  Upon  trust  and  confidence  that  they  the  said 
Thomas  Noel  and  John  Mayer,  *their  executors,  &c,  shall  r*fio-i-i 
out  of  the  rents  and  profits,  or  by  mortgage,  assignment,  or  ■-  -1 
demise  of  all  or  any  part  of  my  before-mentioned  manors,  &c,  or 
any  of  them,  for  all  or  any  part  of  the  said  term  of  ninety-nine 
years,  or  otherwise  as  to  their  discretion  shall  seem  meet,  levy 
and  raise  so  much  lawlul  money  of  Great  Britain  as  will  be  suffi- 
cient to  pay  and  satisfy  all  the  debts  I  shall  owe  at  the  time  of  my 
decease,  my  funeral  charges,  and  all  the  legacies  and  sums  of 
money  given  by  me  in  and  by  this  my  will,  and  pay  and  apply 
the  same  accordingly.  And  my  will  and  mind  is,  that,  after  so 
much  money  shall  be  raised  as  shall  answer  the  purposes  afore- 
said, together  with  all  costs  and  charges  in  or  about  levying  or 
raising  thereof,  the  said  term  shall  cease  and  determine."  He 
then  devised  as  follows :  "  I  give  and  devise  to  my  brother,  Mon- 
tague Bertie,  his  executors  and  administrators,  all  that  the  manor 
of  East  and  West  Deeping,  holden  by  lease  from  the  Crown,  subject 
to  the  yearly  rents  and  covenants  reserved  in  the  said  lease,  and 
also  subject  to  the  mortgage  thereon  to  Mrs.  Millicent  Neate,  of  Lon- 
vol.  i. — 56 
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don,  for  6500^.;  but  in  case  my  said  brother  shall  not  be  living  at 
the  time  of  my  decease,  then  I  give  the  said  estate  and  premises, 
with  the  appurtenances,  subject  as  aforesaid,  to  such  person  as 
shall  be  entitled  to  the  freehold  of  my  real  estate  at  the  time  of  my 
decease,  by  virtue  of  the  aforesaid  limitations  in  of  this  my  will." 
And  towards  the  end  of  his  will  be  devised  as  follows:  "  Item,  I 
also  give  all  my  household  goods,  and  all  other  my  goods,  chattels, 
effects,  and  personal  estate  whatsoever  and  wheresoever,  unto  my 
said  brother,  Montague  Bertie,  if  he  shall  be  living  at  the  time  of 
my  death ;  but  in  case  he  shall  be  then  dead,  I  give  and  devise 
the  same  to  such  person  as  shall  be  entitled  to  the  freehold  of  my 
real  estate,  under  and  by  virtue  of  the  limitations  in  this  my  will: 
provided  always,  and  I  do  hereby  declare  my  mind  and  will  to  be, 
that  in  case  I  shall  at  the  time  of  my  death  leave  issue  of  my  own 
body,  that  then  and  in  such  case  as  well  all  and  every  the  before- 
mentioned  uses,  devises  and  limitations  to  my  said  brother, 
Montague  Bertie,  the  Duke  of  *Ancaster,  and  their  re- 
*■  '  "J  spective  heirs,  and  also  the  devise  of  the  residue  of  my 
personal  estate,  shall  be  utterly  void ;  and  in  such  case  I  do  hereby 
will,  and  my  mind  is,  that  all  my  real  estate,  subject  to  the  said 
term  of  ninety-nine  years,  shall  descend  according  to  the  rules  of 
law,  and  that  the  residue  of  my  personal  estate  shall  go  and  be 
distributed  in  such  manner,  and  to  and  among  such  persons,  as  if 
I  had  died  intestate.  And  I  do  hereby  nominate  and  appoint 
the  said  Thomas  Noel  and  John  Mayer  executors  of  this  my  last 
will ;  and  I  do  hereby  will,  order,  direct,  and  appoint,  that  my 
said  executors  and  the  survivor  of  them  shall  and  do  pay,  satisfy, 
and  discharge  my  funeral  charges,  and  all  my  debts  and  legacies,  as 
soon  as  they  shall  become  due  and  payable,  by  such  methods, 
ways,  and  means,  and  in  such  manner  as  he  or  they,  or  their 
counsel  learned  in  the  law,  shall  in  that  behalf  advise  and  think 
meet ;  and  it  shall  and  may  be  lawful  to  my  said  executors,  or 
either  of  them,  to  deduct  and  satisfy  to  him  or  themselves,  out  of 
my  personal  estate,  or  out  of  the  moneys  to  be  raised  out  of  the 
said  term  of  ninety-nine  years  before  to  them  devised, -all  such 
disbursements,  expenses,  and  charges  which  they  or  either  of 
them  shall  be  put  to  in  proving  this  my  will,  or  by  any  other 
ways  or  means  whatsoever  in  or  about  the  execution  ot  this  my 
will." 

Montague  Bertie  died  in  the  lifetime  of  the  testator,  and  the 
plaintiff  became  entitled,  under  the  limitations  in  the  will,  to  the 
real  estate. 

The  leasehold  estate  had  been  several  years  before  mortgaged  by  the 
testator's  father  for  60OO/.  to  Mrs.  Neate,  and  in  1765  the  mortgage 
was  assigned,  by  the  desire  of  the  testator,  to  Sir  Thomas  Palmer, 
who  advanced  the  testator  a  further  sum  of  1001.  on  it,  and  the 
testator  conveyed  other  estates  as  an  additional  security  for  the 
660UJ. 

This  cause  was  first  heard  before  the  late  Lords  Commis- 
sioners. 
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Mr.  Mansfield,  Mr.  Mad  oaks,  and  Mr.  Kmyon,  for  the 
*plaintiffs. — There  are  three  questions  in  this  case  ;  first,  pgoo-i 
whether  the  personal  estate  is  exonerated  of  the  debts  ;  L  '  -1 
secondly,  whether  the  mortgaged  estate  is  liable  to  the  mort- 
gage ;  thirdly,  what  interest  the  duke  takes  in  the  personal 
estate. 

As  to  the  first,  although  the  personal  estate  be  the  original 
fund  for  the  repayment  of  debts,  yet  the  testator  may  discharge 
it  against  the  devisee  of  his  real  estate ;  and  if  his  intent  so  to 
discharge  it  appear  upon  the  face  of  the  will,  that  intention  shall 
govern.  Here  he  has  created  a  term  for  the  payment  of  his  debts, 
which  sufficiently  points  out  his  intention.  The  cases  show,  that 
an  intention  so  demonstrated  is  sufficient.  Bamfield  v.  Wyndham, 
Prec.  Ch.  101 :  the  testator  providing  a  real  fund  for  the  payment 
of  his  debts,  and  giving  his  personalty  to  his  wife,  it  was  held, 
she  should  take  it  exonerated  from  the  debts.  Wainwright  v. 
Bend/owes,  2  Vern.  718  :  devise  for  payment  of  debts,  and  the  per- 
sonalty held  exempt.  In  Walker  v.  Jackson,  2  Atk.  624,  the 
personal  estate  was  held  to  be  a  specific  legacy,  and  of  course 
exonerated.  Anderton  v.  Cooke,  4th  June,  1775  :  Thomas  Calen- 
dar gave  several  specific  parts  of  his  personal  estate ;  he  then 
gave  part  of  his  real  estate  in  strict  settlement,  and  devised  the 
remainder  of  his  real  estate  to  trustees,  in  trust  to  sell  for  the 
payment  of  debts ;  and  in  case  that  should  not  be  sufficient  to  dis- 
charge the  debts,  he  charged  the  deficiency  on  the  devised  real 
estates.  He  then  gave  the  residue  of  his  personal  estate,  not 
before  bequeathed,  to  his  wife.  The  Court  held,  she  took  it 
wholly  exempt  from  the  debts.  In  Slapleion  v.  Colvile,  Ca.  t. 
Talb.  202  ;  in  Holliday  v.  Bowman,  before-  Lord  Bathurst,  1  Bro. 
C.  C.  145,  cited ;  Kynaston  v.  Kynaston,1  and  Glede  v.  Glede,  the 
same  doctrine  has  been  held. 

Secondly,  the  second  point  is,  whether  the  mortgage  shall  also 
be  discharged  by  the  real  estate.  This  point  is  determined  by  the 
case  of  Serle  v.  St.  Moy,  2  P.  Wins.  386,  which  is  recognised  in 
Gallon  v.  Hancock,  2  Atk.  437. 

Thirdly,  the  last  question  is,  what  interest  the  duke 
*shall  take.  He  claims  under  the  description  of  the  per-  r+Aqii 
son  who  should  come  into  possession,  and  must  take  the  L  -I 
same  interest  that  Montague  Bertie  would  have  taken ;  that  is, 
the  absolute  interest. 

Mr.  Selwyn,  Mr.  Arden,  and  Mr.  Ainge,  for  the  defendants. — 
As  to  the.  last  question,  we  contend  the  duke  can  take  a  limited 
interest  for  life  only,  there  being  no  addition  of  executors  or  ad- 
ministrators in  the  will.  Secondly,  with  respect  to  the  second, 
that  the  mortgaged  premises  must  bear  their  own  burthen. 

1  The  testator  by  his  will  charged  his  whole  estates  with  payment  of  all  his 
debts,  legacies,  and  funeral  expenses  ;  and  lor  that  purpose  he  devised  particular 
lauds  to  trustees  in  trust  to  sell  the  same,  and  pay  his  debts,  legacies,  and  funeral 
expenses  ;  and  he  gave  to  his  wife  all  his  peisonal  estate  whatsoever,  and  con- 
stituted her  sole  executrix.  The  debts  exceeded  the  personal  estate.  Lord 
Bathurst  determined  the  personal  estate  to  be  exempt. 
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As  to  the  other,  which  is  the  principal  question,  it  depends  on 
the  several  clauses  in  the  will.  The  first  clause  creates  the  term ; 
the  next,  which  is  material,  is  that  by  which  he  gives  the  per- 
sonal estate ;  the  third,  that  appointing' the  executors,  and  direct- 
ing them  to  pay  the  debts  by  such  means  as  they  should  think 
meet.  In  this  case  there  is  no  specific  bequest  of  the  personal 
estate.  If  he  had  meant  the  executors  should  pay  the  debts  out 
of  the  term,  he  would  not  have  left  it  in  their  option  how  they 
should  pay  them.  In  order  to  exonerate  personal  estates  from 
the  payment  of  debts,  there  must  be  an  express  direction  that  they 
shall  be  paid  out  of  some  other  tund,  or  something  tantamount 
to  such  express  direction  ;  but  here  is  no  necessary  implication 
that  the  fund  should  be  exempt.  In  Bamjield  v.  Wyndhabi,  the 
debts  were  more  than  the  amount  of  the  personal  estate.  In 
Wainwright  v.  Bendehwes  the  estate  was  ordered  to  be  sold  out 
and  out.  In  Brornhall  v.  Wilbraham  (at  the  Rolls,  November, 
1734),  the  testator  gave  all  his  personal  estate  to  his  sister,  whom 
he  made  executrix  ;  he  gave  his  real  estate  to  his  brother,  charged 
with  his  debts ;  but  the  personal  estate  was  held  to  be  first  liable. 
In  the  case  of  Lord,  Inc/nquin  v.  O'Brien,'  (8th  February,  1744), 
before  Lord  Hardwicke,  the  Earl  of  Thomond  by  his  will  directed 
that  all  his  debts  should  be  paid.  He  devised  his  real  estate  to 
Lord  Inchiquin  and  another,  in  trust  that  they  should  make  sale 
of  a  sufficient  part  of  the  estate,  and  out  of  the  money  arising 
therefrom,  together  with  the  rents  and  profits,  should,  in  the  first 
r*fiQ'i  place,  pay  all  the  *debts  which  he  should  owe  at  the  time 
*-  °J  of  his  death,  and  his  legacies ;  and  subject  thereto  he 
limited  his  real  estate  over.  He  gave  Sir  William  Wyndham 
20,000^.,  and  some  other  legacies:  then  followed  these  words: 
"and  his  further  will  was,  that  the  whole  money  to  be  raised  by 
■such  sale  should  be  taken  as  part  of  his  personal  estate ;"  lastly, 
he  gave  the  rest  and  residue  of  his  personal  estate  whatsoever, 
after  payment  of  his  debts,  to  the  defendant ;  the  personal  estate 
was  first  applied.  In  Fereges  v.  Robinson,  Bunb.  301,  the  same 
doctrine  was  laid  down,  because,  as  the  Court  observed,  there 
were  no  negative  words  to  exonerate  the  personal  estate.  In 
Stephenson  v.  Heathcote,2  Harper  devised  lands  to  trustees,  in  trust, 
by  sale  or  mortgage,  to  raise  so  much  money  as  would  pay  all  his 
debts  and  funeral  expenses  ;  he  then  gave  a  silver  tobacco-box  to 
A.  L\,  and  gave  all  the  residue  of  his  personal  estate  to  his  wife, 
and  made  her  executrix:  Lord  Northington  ordered  the  personal 
estate  to  be  first  applied. 

Lord  Commissioner  Ashxjrst  delivered  the  opinion  of  himself 
and  Lord  Commissioner  Hotham. — The  first  question  is,  whether, 
under  the  will  of  Charles  Bertie,  the  plaintiff  is  entitled  to  the 
personal  estate,  discharged  of  the  debts.  Secondly,  whether  the 
personal  estate  is  the  fund  out  of  which  the  mortgages  are  to  be 

1  Lord  Inchiquin  v.  French,  Amb.  33  ;  1  Cox,  1  ;  1  Wils.  83. 

2  1  Eden,  38. 
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paid.     Thirdly,  what  estate  the  plaintiff  takes   in  the  freehold 
and  personal  estate. 

The  main  question  is,  whether  the  plaintiff  is  entitled  to  the 
personal  estate,  discharged  of  the  debts.  The  cases  are  deter- 
mined on  different  grounds.  Adams  v.  Meyrick,  1  Eq.  Ca.  Ab. 
271,  which  is  in  favour  of  the  plaintiff,  made  the  ground  that  the 
testator  said  that  the  trustees  do  and  shall,  by  mortgage,  &c, 
pay  :  this  is  a  very  loose  ground,  and  has  been  since  abandoned. 
Frreg<>s  v.  Robinson,  in  Buub.  301,  is  the  most  sensible  case.  In 
Walker  v.  Jackson,  2  Atk.  '624,  Lord  Hardwicke  says,  the  general 
rule  is,  that  the  personal  estate  shall  be  first  applied,  but  that 
against  his  devisee  the  testator  may  *charge  his  real  estate  r#/?o^-i 
instead  of  his  personal.  The  personal  estate  must  be  first  ■■  ^ 
applied,  unless  there  are  express  words  or  a  plain  intent  to  the 
contrary.  The  only  question  in  every  case  of  this  kind  is, 
whether  you  can  satisfactorily  find  out  whether  the  testator  meant 
to  exempt  the  personal  estate  from  the  debts,  for  there  are  no 
technical  words  by  which  it  is  to  be  done.  In  this  case,  if  it  de- 
pended on  the  two  clauses  in  the  will,  the  intent  could  not  be 
doubted — the  trustees  are  to  raise  sufficient  to  pay  all  the  debts. 
The  next  thing  to  be  c  'nsidered  is,  whether  there  is  anything  in 
the  latter  part  of  the  will  to  overturn  this  apparent  intent.  It 
seems  highly  probable  the  word  "residue"  was  thrown  in  with- 
out any  meaning,  or  to  give  an  option  to  the  trustees  out  of 
which  fund  to  take  their  expenses,  and  that  they  might  not  be  in 
advance.  At  all  events,  it  excludes  the  idea  that  the  charge  was 
to  fall  upon  the  pe  sonalty.  The  more  modern  authorities  have 
gone  in  exclusion  of  the  personalty,  upon  much  less  reason : 
Anderhm  v.  Cooke  ;  Hnlliday  v.  Bowman,  1  Bro.  C.  C.  145,  cited. 
We  think  the  Duke  of  Ancaster  is  entitled  to  the  personal  estate, 
exempt  from  payment  of  debts. 

The  next  question  is,  whether  it  should  be  charged  with  the 
mortgages.  And  as  to  this  point,  we  are  bound  by  the  cases  of 
Serle  v.  St.  Eloy,  2  P.  Wins.  386,  and  Galton  v.  Hancock,  2  Atk.  424, 
to  decree  that  the  mortgage  must  be  paid  out  of  the  devised  estate. 

The  third  question  is,  what  interest  the  duke  takes  in  the  per- 
sonalty. He  took  an  absolute  one:  there  is  no  need  of  express 
words  for  this  purpose ;  it  is  beyond  a  doubt  Montague  Bertie 
would  have  taken  absolutely  ;  then,  where  the  testator  gives  it 
by  the  description  of  the  person  entitled  to  the  freehold,  he  does 
not  state  the  interest  so  given  to  be  a  less  interest  than  that  of 
Montague  Bertie. 


-*o 


A  petition  was  presented  for  a  rehearing,  which  came  on  before 
Lord  Thurlow,  the  16th  of  June,  1784.  The  arguments  used, 
and  the  cases  cited,  were  a  recapitulation  of  those  before  the 
Lords  Commissioners. 

*Lokd  Chancellor  Thurlow. — It  would  be  highly  ad-  r#fioi7-i 
vantageous  to  property  if  there  was  a  settled  rule  where  the    "-         -1 
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personalty  shall  be  applied  to  the  payment  of  debts,  and  where  it 
shall  be  exempted  from  them.  One  step  has  been  taken  towards 
such  a  rule,  by  its  being  laid  down,  that  charging  the  estate  in  any 
way  is  not  of  itself  an  exemption  of  the  personal  estate ;  that  the 
persona]  estate  being  the  fund  first  liable,  where  it  is  to  be  aided  by 
either  a  legal  or  an  equitable  fund,  it  must  be  itself  in  the  first 
place  applied. 

The  question  that  next  arises  is,  whether,  a  real  estate  being 
charged,  and  the  personal  given  away,  a  presumption  arises  that 
this  shall  be  exempted  from  the  debts.  I  never  heard,  till  the 
arguments  in  this  case,  that  such  a  rule  had  been  extracted  from 
the  authorities  on  the  subject :  on  the  contrary,  I  have  always 
understood  that,  in  order  to  exempt  the  personal  es'ate,  the  tes- 
tator must  express  an  intention  so  to  do,  although  no  particular 
form  of  words  was  necessary  for  the  purpose.  I  there 'ore  take 
the  rule  in  prim  is  to  be,  that  neither  the  charge  of  the  debts  upon 
the  real  estate,  nor  the  gift  of  the  personal  estate,  is  sufficient  of 
itself  to  exempt  it.  But  it  is  indubitably  true,  that  express  words 
are  not  necessary  to  exempt  the  personal  estate :  the  question 
therefore  is,  whether  a  presumption  can  be  drawn  of  the  testator's 
intention  to  exonerate  the  personal  estate.  It  is  impossible  to 
express  in  definition  what  circumstances  shall  be  sufficient  to 
raise  this  presumption.  It  must  arise  from  the  context  of  the 
will ;  but,  with  great  deference  to  the  opinion  which  has  been 
given,  I  think  there  is  not  sufficient  in  this  will. 

After  devising  his  real  estate,  the  testator  takes  up  the  term ; 
he  places  it  before  any  of  his  other  estates,  and  before  his  issue,  so 
that  he  meant  it  to  be  a  subsisting  term  for  the  payment  of  his 
debts.  He  gives  his  leasehold  estate  to  Montague  Bertie,  but 
without  any  predilection  ;  for  he  gives  it  to  whoever  should  be 
entitled  to  the  possession  of  his  freehold  estate.  He  then  pro- 
ceeds to  declare  the  trusts  of  the  term  which  are  to  raise  money 
r*fi38l  *t°  PaJ'  n*s  debts  and  legacies  ;  and  after  raising  them, 
•-  J  the  term  is  to  cease.  He  then  disrjoses  of  the  rest  of  his 
personal  estate.  He  afterwards  determines  what  shall  be  done  with 
the  personal  estate  in  case  he  should  have  issue.  In  the  provision 
which  he  superadds,  he  takes  notice  of  the  devise  of  the  personalty, 
and  calls  it  a  residue ;  by  which  he  means  the  devise  of  the  personal 
estate  after  the  specific  bequest.  He  provides  then,  that  if  he 
should  die  leaving  issue,  the  dispositions  he  had  made  should  fail : 
this  was  not  essentially  necessary,  though  apparently  so.  He 
then  makes  a  general  provision  for  the  discharge  of  the  executors, 
who  are  also  trustees  ;  so  that  it  is  given  them  in  the  character  of 
executors.  It  is  also  material  to  observe,  that,  in  the  special  and 
general  disposition  of  the  personal  estate  to  the  same  person  who 
shall  be  entitled  to  the  possession  of  the  real,  the  personal  is  made 
to  accrue  to  the  real,  which  is  settled  with  the  utmost  strictness. 
The  question,  then,  is  whether  any  inference  is  to  be  drawn  that 
he  meant  it  should  go  with  the  burthen  the  law  throws  upon  it, 
or  whether  it  is  to  be  presumed  that  it  should  be  exonerated,  for 
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the  purpose  of  throwing  that  burthen  on  the  freehold  estate, 
which  he  has  given  in  the  strictest  manner.  The  inference  rather 
seems  to  me  to  be,  that  he  meant  to  protect  the  real  estate,  and 
therefore  that  the  personal  should  bear  its  natural  burthen.  By 
chance  he  has  gone  further :  for,  where  he  has  given  directions  for 
the  indemnity  of  his  executors,  he  has  directed  the  expenses  to  be 
taken  out  of  either  the  personal  or  real  estate.  He  has,  in  that 
clause,  arranged  the  estates  as  the  law  would  arrange  them ;  which 
affords  an  inference  that  he  meant  the  real  estate  only  to  be  in  aid 
of  the  personal.  I  should  therefore  think,  if  the  rule  were,  that 
the  gift  of  the  personal  estate  to  a  stranger  was  sufficient  to  raise 
a  presumption  that  it  was  to  be  exempt  from  the  debts,  he  had 
sufficiently  here  expressed  his  intention  that  it  should  not  be  so  ; 
but  I  take  the  general  rule  to  be  the  other  way. 

I  should  have  no  doubt  on  the  intention  of  the  testator 
*in  this  respect,  if  there  were  not  another  point,  which  I  r#(?oq-| 
think  ought  to  undergo  further  inquiry — I  mean  the  L  '  J 
mortgage  of  the  leasehold  estate.  The  case  of  Serle  v.  St.  JEloy,1 
went  upon  the  idea  of  the  charge  upon  the  real  estate  being  the 
debt  of  the  testator.  If  that  case  were  recent,  and  had  not  been 
followed,  I  should  have  thought,  upon  the  face  of  it,  it  was  very 
open  to  argument.  The  difference  between  the  cases  is,  that  if  it 
had  been  real  estate  mortgaged  by  the  father,  it  would  have  been 
liable  only  as  a  charge  ;  but,  in  the  present  case,  the  debt  of  the 
father  falls  upon  the  estate  in  two  ways — partly  as  being  a  charge, 
and  partly  as  a  debt,  upon  the  personal  estate.  It  must  be  re- 
ferred to  the  Master  to  consider  the  circumstances  of  the  debt  of 
6000L,  and  the  estate  on  which  it  was  secured ;  and,  as  that  point 
must  stand  over,  I  shall  think  it  no  impediment  to  the  justice  of 
the  Court  to  defer  the  decree  upon  the  other  point  also. 

The  Master  having  made  his  report  that  the  6000?.,  was  a 
charge  upon  the  leasehold  estate  prior  to  the  testator's  having  any 
interest  in  it,  and  that  he  had  only  covenanted  for  the  payment 
of  the  money  upon  the  transfer  of  the  mortgage  from  Mrs.  Neate 
to  Sir  Thomas  Palmer,2  the  cause  was  again  set  down  for 
argument  on  the  4th  July,  1785,  and  then  stood  for  judgment 
till  thd  next  day,  when  the  Lord  Chancellor  pronounced  his 
decree. 

Lord  Chancellor  Thurlow. — Whether  the  personal  estate 
should  be  liable,  in  the  first  instance,  in  exoneration  of  the  real 
estate,  to  the  payment  of  debts  in  wills  of  this  kind,  upon  looking 
into  the  cases  I  find  to  be  a  point  so  slender  and  fine  that  I  can- 
not collect  any  certainty  upon  the  question ;  but  so  much  uncer- 
tainty abounds,  that,  could  the  will  of  the  testator  be  referred  to 
a  number  of  lawyers,  they  would  probably  entertain  a  diversity 
of  opinions  upon  it. 

1  2  P  Wms.  386. 

2  A  further  sum  of  100Z.  was,  it  seems,  advanced  to  the  testator.     Vide  ante, 

p.  632. 
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The  point  ought  to  be  fixed ;  and,  in  order  to  make  it  so,  I  take 
it,  the  rules  have  been  these,  and  should  be  adhered  to.  In  the 
P6401  fir8t  P^ace)  ^at  the  personal  estate  is  Hiable  in  the  first  in- 
L  J  s'ance  to  the  paymnti  of  the  debts;  but  (in  exception  to  this) 
it  is  agreed  that  the  testator  may,  if  he  pleases,  give  his  personal 
estate,  as  against  his  heir  or  any  other  representative,  clear  of  the 
payment  of  his  debts  ;  and  then  it  becomes  a  question,  what  is  the 
mode  of  expression  to  give  the  personal  estate  exempt  from  such 
payment,  when  the  rule  of  law  is,  that  such  estate  is  first  liable. 
Perhaps  it  might  have  been  not  unwise  to  have  adopted  the  rule 
laid  down  in  Fereges  v.  Robinson.} — that  the  testator  must  use 
express  words  for  that  purpose:  but  it  is  impossible  to  abide  by 
the  opinion  given  in  that  case,  consistently  with  the  rules  in  other 
cases.  The  second  rule  is,  that  where  there  U  a  declaration  plain, 
that  shall  stand  in  lieu  of  express  wards.  This  rule  has  been  laid 
down  so  long,  and  acted  upon  so  constantly,  that  if  other  judges 
were  to  put  the  construction  of  wills  upon  other  grounds,  how 
wise  soever  it  might  have  been  originally  to  have  done  so,  it 
would  be  very  unwise  to  make  the  administration  of  justice  take  a 
course  contrary  to  former  rules.  Therefore,  if  there  be  a  declara- 
tion plain,  or  manifestation  clear,  so  that  it  is  apparent,  upon 
the  face  of  the  will,  that  there  is  such  a  plain  intention,  the  rule 
then  is,  not  to  disappoint,  but  to  carry  such  intent  into  execution. 
-But  should  not  such  intention  manifestly  appear,  there  is  not  a 
single  case  which  does  not  take  it  for  granted  that  the  personal 
estate  is,  by  law,  the  first  fund  for  the  payment  of  debts. 

In  regard,  then,  to  the  general  intention  of  the  will  of  Charles 
Bertie,  the  testator  was  seised  of  a  real  estate,  which  he  had  in 
his  contemplation  (exclusive  of  the  idea  of  his  own  children),  and 
wished  to  leave  it  to  other  lines  of  the  family  of  Bertie ;  and 
consequently  devised  it  to  Montague  Bertie,  with  remainder  over 
to  Peregrine  Bertie  for  life,  &c. :  so  far,  in  respect  of  the  real 
estate,  his  intention  was  to  fix  it  in  the  name  and  blood  of  the 
family. 

The  next  object  he  had  in  view  was  a  leasehold  estate,  which 
he  held  under  the  Crown  ;  that  estate  was  a  chattel  interest,  and 
r*fUn  with  regard  to  that,  he  does  not  show  such  *a  wish  to  fix 
L  -*  and  contiuue  that  estate  in  the  line  of  Bertie :  his  apparent 
wish  was  not  so  strong  as  in  respect  to  the  disposal  of  his  real 
estate  ;  for  had  it  been  so,  though  he  could  not  have  created  an 
entail  of  this  leasehold  estate  with  limitations  over,  yet  he  might 
have  prevented  the  first  taker  of  it  from  alienating  it.  Had  the 
testator  been  asked  the  question,  whether  he  meant  that  this  part 
of  his  estate  should  be  subject  to  the  mortgage,  or  to  give  it  entire 
to  the  first  taker  of  the  real  estate,  or  to  charge  the  term  of  ninety- 
nine  years  in  exoneration  of  the  other  estate,  this  might  have 
been  a  very  doubtful  question,  and  merely  conjectural,  though, 
perhaps,  he  might  have  answered,  that  the  estate  should  pay  the 

i  Bunb.  801. 
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debts  ;  but  whatever  his  intention  was,  he  has  positively  given  it 
subject  to  the  payment  of  the  debt :  therefore,  if  another  estate 
had  been  appropriated  to  payment  of  his  debts,  and  this  had  be  :n 
his  debt  upon  the  estate  I  should  have  concurred  with  the  Lords 
Commissioners  ::  but  in  following  tbem  in  that  course,  in  which 
they  considered  it  as  being  the  clear  intention  in  the  mind  of  the 
testator,  that  the  real  estate  should  be  so  appropriated,  T  rather 
think  otherwise  ;  for  it  appears  to  me  as  if  the  testator  wished  it 
should  not,  and  that  he  chose  that  the  leasehold  estate  should 
he  so  appropriated  rather  than  to  have  burthened  the  real  estate. 
For  the  mode  of  limiting  the  estate  to  Montague  Bertie  for  life 
implies  the  intention  of  giving  him  a  personal  bounty  ;  but,  in 
case  of  failure  of  issue,  he  gives  it  to  the  next  heir  who  should 
come  into  possession,  &c.  Had  the  real  estate  been  expressly 
charged  with  payment  of  the  debts,  or  the  testator  shown  an 
anxious  intention  to  have  sacrificed  his  real  estate  in  preference 
to  the  leasehold  or  his  other  estate,  for  that  purpose,  by  the  mode 
of  disposing  of  his  estates,  such  a  circumstance  might  have  been 
sufficient  to  have  turned  the  rule  of  law  ;  and  it  must  have  been 
appropriated  to  the  payment  of  debts,  let  him  have  charged  it  in 
any  manner  he  pleased. 

When  the  testator  purchased  this  leasehold  estate  he  purchased 
the  equity  of  redemption  ;  and  the  mortgage  *was  to  be  r-xaAn-\ 
considered  merely  as  a  real  incumbrance  on  the  estate  L  J 
itself,  and  not  a  personal  debt,  as  against  the  purchaser,  accord- 
ing to  the  rules  of  this  Court  and  cases  decided.  For  if  a  man 
purchases  an  equity  of  redemption,  subject  to  incurn.br ances  that  shall 
be  real  incumbrance  foll'aoing  the  land,  and  not  a  personal  one,  the 
question  is,  whether,  by  purchasing  this  estate,  and  assigning  the 
mortgage  from  Mrs.  Neate  to  Hoare,  and  covenanting  for  pay- 
ment of  debts,  he  did  not  make  it  his  own  debt.  Had  Evelyn 
v.  Evelyn,  2  P.  Wms.  659,  never  been  decided,  a  fair  argument 
might  have  arisen  upon  that  head;  because,  where  a  man  trans- 
fers a  mortgage,  and  covenants  for  the  payment  of  the  debt  ac- 
cording to  the  rule  of  law,  he  makes  it  his  own  debt,  and  makes 
himself  liable  to  be  sued  upon  that  covenant ;  and  such  a  debt 
has  priority  before  other  simple  contract  debts.  Now,  I  do  not 
know  in  what  Court,  or  by  what  rule,  the  debt  would  have  fol- 
lowed the  purchaser  personally  :  but  Evelyn  v.  Evelyn  has  decided, 
that  though  he  might  be  at  law  liable,  yet  where  there  are  real 
assets  sufficient  for  the  payment  of  the  incumbrance,  they  shall 
be  applied  for  that  purpose ;  and  it  is  to  be  understood  with  re- 
spect to  such  transaction,  that  the  party  did  it  by  way  of  accom- 
modating the  charge,  and  not  of  making  the  debt  his  own.  The 
difference  between  the  estate  descended  and  purchased  is  nothing, 
unless  the  circumstance  of  purchasing  creates  the  difference  ;  but 
that  affords  no  argument. 

'  Sed  vide  Bootle  v.  Blundell,  1  Mer.  237  ;  Bickham  v.  Cruttwell,  1  My.  &  Cr 
7U3. 
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The  next  question  is,  whether,  when  he  mortgages  an  estate  of 
his  own  as  an  ulterior  security,  that  circumstance  would  create 
a  difference ;  as  if,  in  Evelyn  v.  Evelyn,1  an  additional  real  fund 
had  been  secured  for  making  the  debt  good,  that  would  have 
turned  the  judgment:  it  would  not;  for  nothing  makes  it  his 
debt  so  effectually  as  the  covenant  to  pay  ;  for  it  does  not  create 
the  debt,  but  only  operates  as  collateral  to  the  debt.  A  man 
mortgages  his  estate  without  covenant,  yet,  because  the  money 
was  borrowed,  the  mortgagee  becomes  a  simple  contract  creditor, 
and  in  that  case  the  mortgage  is  a  collateral  security  ;  and  if  there 
[-#(540-1  is  a  bond  or  a  covenant,  *then  there  is  a  collateral  security 
L  .-'  of  a  higher  species,  but  no  higher  by  means  of  the  mort- 
gage merely  :  therefore,  having  such  security  amounts  to  nothing; 
and  I  have  no  doubt  but  that  if  the  case  had  been  stated  to  the 
Lords  Commissioners,  namely,  that  this  incumbrance  was  not  one 
of  the  testator's  debts,  and  did  not  fall  upon  the  personal  estate, 
that  they  would  have  considered  it  as  inherent  to  the  leasehold 
estate.  The  argument  of  its  not  falling  upon  the  testator  answers 
his  real  intention  better.  But  as  to  the  real  intention,  I  should 
have  agreed  with  the  Lords  Commissioners,  could  that  intention 
have  been  made  clear ;  but  the  intention  does  not  amount  to  a 
declaration  plain,  in  any  sense  in  which  these  words  have  been 
properly  applied. 

For  the  purpose  of  securing  property  and  the  due  administra- 
tion of  justice  in  a  free  country,  judges  ought  to  abide  constantly 
by  real  principles,  and  by  such  beneficial  rules  as  may  afford  some 
reasonable  judgment,  without  applying  to  a  superior  tribunal.  It 
is  a  fixed  rule,  that  the  personal  estate  must  be  first  liable,  unless 
another  fund  is  provided  ;  the  testator  must  express  his  intention 
to  discharge  that  estate  from  the  payment  of  debts. 

With  regard  to  the  intention  apparent  upon  this  will,  it  is  said 
such  intention  is  most  anxiously  limited  to  the  raising  of  the  term 
of  ninety-nine  years.  Whether  the  expression  be  more  or  less,  it 
is  but  subjecting  the  estate  to  the  payment  of  debts  ;  and  it  can- 
not extend  so  far  as  to  suppose  he  burthened  his  real  estate  in 
exoneration  of  the  personal  estate.  If  there  had  been  in  the  gift 
of  the  personal  estate  words  of  a  sufficient  force,  according  to  my 
notion  of  a  declaration  plain,  I  should  not  have  changed  the  force 
of  those  words ;  but  the  intent  of  these  words,  as  they  stand, 
naturally  leans  to  subject  the  personal  estate  to  the  debts.  With 
respect  to  the  second  clause,  had  that  stood  alone,  I  confess  that 
would  have  been  liable  to  a  degree  of  inference ;  but  construc- 
tions thus  picked  up,  and  collected  from  more  circumstances  than. 
r#fi44l  are  necessary  f°r  tne  purpose,  are  not  good  ways  of  *find- 
L  -1  ing  out  the  intention  of  the  testator  ;  and  it  is  better  to 
rest  upon  settled  rules,  unless  you  can  collect  more  favourable 
and  forcible  observations.  With  regard  to  the  next  clause,  that 
carries  more  weight,  because  the  trustees  are  directed  to  pay,  not 

1  2  P.  "Wms.  659. 
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only  the  expense  of  the  probate  of  the  will,  which  is  expressly 
mentioned,  but  to  pay  all  the  charges  and  expenses  that  should 
arise  by  proving  the  will,  or  by. any  other  means,  &c.  How  are 
these  to  be  paid"?  Out  of  the  personal  estate,  or  the  means  to  be 
raised  out  of  the  term  of  ninety- nine  years  ?  They  have  authority 
to  pay  the  whole  out  of  the  personal  estate — an  optional  clause, 
and  empowering  the  executors  to  pay  out  of  this  fund  before  the 
other  fund  is  ready  for  the  purpose.  He  has  precisely  arranged 
the  estates  in  the  same  order  that  the  law  would  have  done  ;  he 
has  made  his  personal  estate  first  liable,  and  then  the  term.  The 
true  ground  upon  which  I  proceed  is  not  upon  any  of  these  criti- 
cisms, but  simply  upon  the  rule  of  law,  the  testator  not  having 
declared  by  express  words,  or  any  other  declaration,  which  would 
tend  in  law  to  the  purpose  of  preserving  the  personal  estate  for 
any  given  purpose  whatsoever.  As  to  Adams  v.  Meyrick,1  that 
depended  on  the  circumstance  of  the  personal  estate  being  a  pro- 
vision for  the  wife  ;  and,  therefore,  the  Court  forced  a  construc- 
tion upon  the  will,  and  it  is,  as  Lord  Hardwicke  termed  it,  in 
Walker  v.  Jackson,  2  Atk.  624,  a  weak  case  :  in  the  latter  case, 
the  republication  of  the  will  was  an  argument  much  relied  upon. 
As  to  the  cases  determined  upon  the  words  "  rest  and  residue," 
I  could  have  wished  his  Lordship  had  decided  upon  them  all,  so 
as  to  have  left  a  particular  note  upon  each  of  them  ;  for  such  de- 
terminations as  those  cases  afford  have  occasioned  great  perplexity 
upon  the  rule  of  law.  As  to  Siapleton  v.  Colvi/e,2  in  that  case  the 
wife  was  executrix,  and,  exclusive  of  the  context  of  the  will,  with 
regard  to  the  option  given  to  her  to  charge  either  fund,  there 
never  was  a  stronger  case  against  charging  the  real  estate  ;  for 
he  gives  the  whole  real  estate  to  the  wife,  and  to  be  charged  with 
debts ;  he  wishes  the  continuance  in  his  *name  and  family,  rsfti^n 
and  yet  charges  it  with  the  payment  of  the  debts.  Lord  L  '  -1 
Talbot  observed,  much  might  arise  from  the  examination  as  to 
the  quantum  of  the  debts  and  the  amount  of  the  personal  estate. 
Lord  Talbot  took  it  as  clear,  that  such  an  examination  should  be 
gone  into.  In  Stephenson  v.  Heathcote,1  it  is  said  expressly,  no 
examination  can  be  had.  In  that  case,  Lord  Keeper  Henley  relied 
much  upon  the  wife  being  executrix.  The  case  was  this :  that 
the  testator  gave  all  his  real  estate  to  E.  and  his  wife  for  ever, 
with  a  charge  thereon  for  payment  of  debts  ;  and,  after  disposing 
of  other  property,  he  gives  a  silver  tobacco-box  to  his  uncle,  and 
all  the  residue  he  gives  to  his  wife  for  ever,  whom  he  appointed 
sole  executrix.  The  Lord  Keeper's  observation  upon  this  case 
was,  that  the  intent  of  the  testator  was  to  be  collected  from  the 
words  of  the  will,  and  from  no  circumstances  out  of  it ;  and,  upon 
general  principles  and  rules  established  in  the  cases,  that  the 
Court  could  not  go  into  the  testator's  circumstances,  as  it  would 
establish  a  rule  not  to  be  adhered  to.  The  testator  intended  to 
charge  his  personal  estate  with  payment  of  his  debts,  and  only 

i  Eq.  Ca.  Ab.  271.  2  Ca.  t.  Talb.  202.  »  Eden,  38. 
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made  his  real  estate  an  auxiliary  fund  :  according  to  the  rule  of 
law,  where  the  intent  of  the  testator  is  plain,  or  words  tantamount 
to  express  words,  that  is  sufficient  to  take  it  out  of  the  rule,  and 
that  it  could  not  be  the  intention  ;  for  the  last  clause,  of  giving 
the  silver  tobacco-box,  and  then  the  residue  to  his  wife,  is  not 
sufficient  to  show  his  intention  to  give  the  residue  free  from 
debts,  but  that  the  primary  fund  should  be  liable. 

In  the  present  case,  I  am  obliged  to  differ  from  the  Lords  Com- 
missioners, and  consider  the  whole  personal  estate  as  liable  to  the 
payment  of  the  debts  ;  and,  with  respect  to  the  leasehold  estate, 
that  the  charge  under  which  it  came  to  the  testator  was  prior  to 
his  purchasing  it,  and  inherent  in  the  estate,  and  the  estate  itself 
left  liable  to  answer  it,  and  tbat  neither  the  personal  estate  nor 
real  estate  ought  to  be  charged  with  that  debt. 

The  judgment  ex  relatione. 


l~*fUfil  *The  ri'le  laid  down  by  Lord  Thmiow,  in  the  principal  case, 
viz.,  that  the  general  personal  estate  of  a  testator  is  the  pri- 
mary fund  for  the  payment  of  his  debts,  unless  it  be  exempted  by  ex- 
press words  or  manifest  intent,  has  been  fully  recognised,  although  the 
difficulty  of  gathering  the  intent,  where  the  exoneration  of  the  personal 
estate  does  not  depend  upon  express  words,  has  induced  subsequent 
judges  to  join  in  the  doubt  intimated  by  the  Lord  Chancellor,  of  the 
wisdom  of  the  departure  from  the  older  decisions,  requiring  express 
words  to  exempt  the  personal  estate  from  its  primary  liabilhy.  In  the 
case  of  Watson  v.  Brickwood,  9  Ves.  453,  Sir  W.  Grant  observes, 
"  There  is  no  reason  whatsoever,  either  of  justice  or  convenience,  to  in- 
duce me  to  depart  from  the  rule  laid  down  by  Lord  Thurlow  in  The 
Duke  of  Ancaster  v.  Mayer,  requiring  that,  in  order  to  exonerate  the 
personal  estate,  there  shall  be  either  express  words  or  a  plain  indication 
of  that  intention.  Indeed,  I  wish  the  rule  had  been  still  more  strict, 
and  that  nothing  but  express  words  had  been  permitted  to  alter  the 

course  and  order  of  law However,  after  the  cases  that  have  been 

decided,  it  is  too  late  to  say,  it  is  not  open  to  the  Court  to  collect  from 
the  whole  will  an  intention  to  exonerate  the  personal  estate,  though 
that  intention  is  not  expressed  by  any  positive  and  exclusive  words.'' 

The  rule,  therefore,  as  to  the  primary  liability  of  the  personal  estate 
does  not  apply  when  it  is  exempted,  first,  by  express  words  of  a  testa- 
tor:  Morrow  v.  Bush,  1  Cox,  185 ;  Young  v.  Young,  26  Beav.  522  (and 
on  this  head  it  will  be  unnecessary  to  make  any  observation)  :  or,  sec- 
ondly, by  his  manifest  intention  in  lieu  of  express  words. 

In  considering  this  subject  it  should  be  always  borne  in  mind  that 
the  burden  of  proof  lies  on  those  who  contend  that  the  personal  estate 
is  exonerated:  Whieldon  v.  Spode,  15  Beav.  539  ;  Lord  v.  Wightwick,  1 
Drew.  576. 
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It  has  been  frequently  decided,  that  neither  a  charge  upon  land,  nor 
a  direction»to  sell,  nor  the  creation  of  a  term  for  payment  of  debts  (see 
Tower  v.  Lord  Rous,  18  Yes.  132,  138;  White  v.  White,  2  Vern.  43 
Bridgeman  v.  Dove,  3  Atk.  201 ;  Lord  Inchiquin  v.  French,  1  Cox,  1 
Hancox  v.  Abbey,  11  Yes.  186  ;  Rhodes  v.  Budge,  1  Sim.  19  ;   Gollis  v 
Robins,  1  De  G.  &  Sm.  131 ;    Walker  v.  Hardwick,  1  My.  &  K.  396 
Ouseley  v.  Anstruther,  10  Beav.  453;   Quennell  v.    Turner,  13  Beav 
240)  ;  or  a  devise  of  real  estate,  upon  the  condition  of  the  devisee  pay- 
ing the  testator's  debts  (Bridgeman  v.  Dove,  3  Atk.  201 ;  Meade  v. 
Hide,  2  Yern.  120;  Henry  v.  Henry,  6  I.  R.  Eq.  286),  will  exempt  the 
personalty  from  its  primary  liability.     "  It  is  not  sufficient,"  says  Lord 
Thurlow,  "to  charge  the  real  estate,  but  a  *testator  must  show  r*e.±'i'] 
that  it  was  his  purpose  that  the  personal  should  not  be  ap-  L 
plied  :  "  Samwell  v.  Wake,  1  Bro.  C.  C.  145.     So  Lord  Eldon,  in  Bootle 
v.  Blundell,  1  Mer.  220,  observes  :  "  I  take  it  to  be  certain,  that  it  is 
not  enough  for  the  testator  to  have  charged  his  real  estate  with,  or  in 
any  manner  devoted  it  to,  the  payment  of  his  debts ;  that  the  rule  of 
construction  is  such  as  aims  at  finding   not   that   the   real   estate   is 
charged,  but  that  the  personal  estate  is  discharged." 

And  the  parol  evidence  will  not  be  admitted  to  show  the  intention 
of  a  testator  to  give  his  personal  estate  free  from  debts  ;  nor  will  any 
inference  be  drawn  of  the  testator's  intention,  by  a  consideration  of  the 
relative  amount  of  his  personal  estate  and  debts ;  nor,  consequently, 
will  any  inquiry  be  directed  in  order  to  ascertain  such  relative  amount : 
Stephenson  v.  Heathcote,  1  Eden,  38,  overruling  the  cases  of  Gains- 
borough v.  Gainsborough,  2  Yern.  252,  and  Lady  Glanville  v.  The 
Duchess  of  Beaufort,  2  Yern.  648.  See,  also,  Bootle  v.  Blundell,  1 
Mer.  221,  and  Tait  v.  Lord  Northwick,  4  Ves.  816.  In  the  last  case,  a 
testator  devised  certain  estates  to  trustees,  upon  trust,  by  sale  or  mort- 
gage, or  by  sale  of  the  timber  thereon,  to  raise  such  sums  of  money  as 
should  be  requisite  to  pay  his  debts  by  mortgage,  bond,  or  by  other 
specialty,  or  by  simple  contract,  or  otherwise  howsoever ;  and,  after 
payment  of  the  said  debts,  he  directed  the  trustees  to  convey  the  es- 
tates, or  such  parts  thereof  as  should  not  have  been  disposed  of,  and 
the  equity  of  redemption  of  such  parts  thereof,  as  should  have  been 
mortgaged  to  certain  uses ;  and,  after  giving  each  of  his  trustees  a 
legacy  of  100Z.,  he  gave  all  the  rest,  residue,  and  remainder  of  his  per- 
sonal estate  whatsoever,  to  his  two  sisters  equall}-,  and  he  appointed 
two  of  the  trustees  executors.  It  was  argued,  from  the  state  of  the  tes- 
tator's property,  his  personal  estate  being  small  and  inadequate  for  pay- 
ment of  his  debts,  that  lie  must  have  intended  that  his  real  estate  should 
be  primarily  liable,  for  otherwise  his  sisters  would  take  nothing.  But 
Lord  Loughborough,  C,  held  the  personal  estate  primarily  liable. 
"  Charging  the  real  estate,"  observed  his  Lordship,  "ever  so  anxiously 
for  payment  of  debts,  will  not  of  itself  be  sufficient  to  exempt  the  per- 
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sonal  estate.  I  set  the  whole  doctrine  afloat,  if  the  argument  for  the 
two  sisters  upon  this  will  is  allowed  to  prevail ;  for  it  only  cianes  to  this 
— there  are  two  circumstances  ;  one,  that  there  is  a  gift  of  residue  of  the 
personal  estate  ;  another,  that  there  is  a  very  anxious  charge  of  debts 
upon  the  real  estate.  Beyond  that  I  have  no  ground  to  stand  upon : 
all  the  rest  of  the  circumstances  are  merely  conjectural  upon  a  supposed 
intention ;  and,  it  is  asked,  what  could  the  testator  mean  by  giving 
r*r4-81  *nese  sisters  *his  personal  estate,  if  they  get  nothing  by  it  ?  All 
I  say  to  that  is,  that  a  man  giving  the  residue  of  his  personal 
estate,  does  not  in  general  mean  much.     It  is  as  it  may  happen." 

A  mere  charge  of  funeral  or  testamentary  expenses,  or  of  both,  in  ad- 
dition to  debts  upon  real  estate,  will  not  of  itself  exempt  the  personalty  : 
Brydges  v.  Phillips,  6  Ves.  510  ;  Stephenson  v.  Heathcote,  1  Eden.  38  ; 
Aldridge  v.  Wallscourt,  1  Ball  &  B.  312;  Tait  v.  Lord  Northwick,  4 
Yes.  816  ;  Gray  v.  Minnethorpe,  3  Ves.  103  ;  Hartley  v.  Hurle,  5  "Ves. 
540.  Sed  vide  Burton  v.  Knowlton,  3  Ves.  10T,  in  which  case,  Lord 
Alvanley,  M.  R.,  considered  that  the  direction  to  pay  debts  and  funeral 
expenses  out  of  a  fund  to  arise  from  the  sale  of  real  estates  devised  to' 
trustees  who  were  not  executors  upon  whom  the  funeral  expenses  would 
naturally  fall,  afforded  a  considerable  argument  that  the  testator  did 
not  mean  the  personal  estate  to  be  the  fund  for  all  those  charges  which 
naturally  fall  upon  it,  and  that  the  residue  which  was  given  to  a  person 
for  his  own  benefit,  who  was  afterwards  appointed  executor,  was  speci- 
fically given,  and  consequently  only  liable  as  an  auxiliary  fund  to  the 
realty.  See,  however,  the  comments  upon  this  case  by  Lord  Lough- 
borough, C,  in  Tait  v.  Lord  Northwick,  4  Ves.  823,  and  by  Lord  El- 
don,  C,  in  Bootle  v.  Blundell,  1  Mer.  229. 

But  where  a  testator  throws  upon  his  real  estate  all  those  burthens 
which  naturally  fall  upon  the  personal  estate  as  a  primary  fund,  such  as 
funeral  and  testamentary  expenses,  debts,  and  legacies,  a  strong,  though, 
not  absolutely  conclusive  argument  arises,  that  the  testator  intended  to 
give  his  personalty  as  a  specific  legacy,  free  from  those  charges,  and 
that,  consequently  the  realty  is  the  primary  fund  for  their  paj'ment: 
Tower  v.  Lord  Rous,  18  Ves.  139.  In  Bootle  v.  Blundell,  1  Mer.  238, 
with  regard  to  funeral  and  testamentary  expenses  being  charged  on  real 
estate,  Lord  Eldon,  C,  says,  "  On  looking  through  the  precedents,  it  is 
impossible  to  deny  that  this  is  a  circumstance  on  which  great  stress  has 
always  been  laid,  namely,  where  the  real  estate  is  made  liable  to  the 
payment  of  such  expenses  as  exclusively  regard  the  administration  of 
the  personal  estate,  such  as  the  costs  of  probate,  and  other  costs  sus- 
tained in  the  execution  of  the  will."  See  also  Plenty  v.  West,  16  Beav. 
1T3. 

As  to  what  expenses  relating  to  real  estate  are  properly  payable  out 
of  a  fund  set  apart  to  pay,  amongst  ftther  things,  the  expenses  "  of  the 
execution  of  the  trusts  of  the  will,"  see  Lord  Brougham  v.  Lord   Wil- 
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Ham  Poulett,  19  Beav.  119  ;  Webb  v.  De  Beauvoisin,  31  Beav.  573  ;  Mu- 
loclc  v.  Mulock,  20  W.  R.  (M.  R.  Ir.)  696,  overruling  Morrell  v.  Fisher, 
4  De  G.  &  Sm.  422. 

It  has  been  determined,  that  an  *express  charge  of  some  par-  r*g  j  q-i 
ticular  debts,  as  simple  contract  debts,  or  legacies  on  the  per- 
sonalty for  the  payment  of  which,  without  such  charge,  it  would  be 
primarily  liable,  will  not,  according  to  the  maxim  "  expressio  unius  est 
exclusio  alterius,"  raise  a  presumption  sufficiently  clear  that  it  is  only 
to  be  the  auxiliary  fund  for  payment  of  other  charges  not  expressly 
charged  upon  it,  but  which  are  charged  upon  the  land.  See  Brydges  v. 
Phillips,  6  Yes.  567,  and  Watson  v.  Brickwood,  9  Ves.  447,  in  which 
case  a  testator  devised  his  real  estate  to  a  trustee  upon  trust  for  his 
nephews,  W.  W.  and  R.  B.,  for  life  with  remainders  over.  He  then 
gave  legacies  to  several  nieces  in  blank,  payable  at  the  end  of  a  year 
after  his  death,  by  his  executor,  and  bequeathed  all  and  singular  his 
goods,  chattels,  personal  estate,  and  effects,  whatsoever  and  whereso- 
ever, not  therein-before  disposed  of  unto  his  said  nephew  W.  W.,  his 
executors,  administrators,  and  assigns,  he  paying  thereout  all  and  sin- 
gular legacies,  and  all  his  funeral  expenses  and  simple  contract  debts. 
The  testator,  then  noticing  that  he  was  indebted,  by  mortgages  and 
bonds,  for  money  borrowed  to  pay  for  some  of  the  estates  he  had  pur- 
chased, directed  that  those  debts  should  be  paid  by  the  devisees  in 
equal  proportions ;  and,  after  giving  an  annuity  to  a  servant  out  of  the 
real  estate,  he  appointed  his  nephew,  W.  W.,  his  executor.  The  will,  it 
must  be  observed,  does  not  charge  the  real  estate  with  any  debts ;  but 
the  testator,  by  a  codicil,  appointed  a  trustee  in  the  place  of  the  one 
named  in  the  will,  and  empowered  the  new  trustee,  "  in  order  to  raise 
money  for  the  payment  of  all  and  singular  his  debts  and  legacies,  to 
mortgage,  with  the  approbation  of  the  taker  for  the  time  being  of  his 
estates,  a  competent  part  of  his  said  freehold  estates,  for  so  much  money 
as  should  be  necessary  for  that  purpose ;  and  he  directed  his  trustees  for 
the  time  being  to  keep  down  the  interest ;  "  and  by  another  codicil  he 
appointed  another  trustee,  and  gave  other  legacies.  It  was  contended, 
that  the  personal  estate  was  exonerated  from  the  debts  and  legacies,  or, 
at  any  rate,  was  liable  only  to  the  simple  contract  debts.  Sir  W.  Grant, 
M.  R.,  admitting  that  there  was  some  indication  of  an  intention  to  ex- 
onerate the  personal  estate,  observes :  "  But  it  is  not  so  conclusive  as 
to  come  up  to  the  requisition  of  the  rule  laid  down  by  Lord  Thurlow, 
in  The  Duke  of  Ancaster  v.  Mayer ;  that  is,  a  plain  intention.  By 
directing  that  the  executor,  to  whom  he  gives  all  his  personal  estate, 
shall  pay  thereout  all  the  legacies,  funeral  expenses,  and  simple  con- 
tract debts,  prima  facie  there  is  some  appearance  of  an  intention  that 
he  does  not  mean  the  personal  estate  to  be  liable  to  debts  by  specialty. 
But  that  alone,  upon  the  authorities,  is  not  sufficient."  In  Bootle  v. 
Blundell,  1  Mer.  230,  Lord  Eldon,  says,  with  respect  to  this  case,  that 
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r*6501  it;  WaS  *riSlltly  decided,  taking  the  will  and  codicil  together. 
"  But  if,"  said  his  Lordship,  "  the  codicil  had  not  existed,  there 
are  circumstances  which  appear  to  me  to  be  such  as  might  have  given 
occasion  to  some  observations  whicli  do  not  occur  either  in  the  judg- 
ment or  in  the  argument :  still,  I  repeat  that  I  think  that  case  was 
rightly  decided."     See,  also,  Davies  v.  Ashford,  15  Sim.  42. 

A  bequest  of  all  the  personal  estate  (with  or  without  an  enumeration 
of  particulars),  as  distinguished  from  a  mere  general  residuary  bequest, 
will  not,  at  any  rate,  where  the  legatee  is  also  appointed  executor,  ex- 
onerate the  personalty  passing  under  such  bequest,  although  lands  are 
devised  in  trust  to  pay  all  the  testator's  debts.  See  Hareicood  v.  Child, 
stated  Ca.  t.  Talb.  204 ;  Haslewood  v.  Pope,  3  P.  Wins.  324  ;  Brumrnel 
v.  Prothero,  3  Yes.  Ill;  and  Aldridge  v.  Lord  Wallscourt,  1  Ball  & 
B.  312,  in  which  case  all  the  personal  estate  was  given  to  the  executor, 
one  of  the  trustee  of  the  real  estate,  in  trust  for  tue  legatee.  The  cases, 
therefore,  of  Kynaston  v.  Kynaston,  Holliday  v.  Bowman,  Bamjield  v. 
Wyndman,  cited  in  the  principal  case,  may  be  considered  as  overruled. 

The  inference  against  the  exoneration  of  the  personal  estate,  when 
the  legatee  is  also  the  executor,  arises  upon  the  assumption  that  he 
takes  the  personal  estate  in  that  character,  with  all  the  burthens  at- 
tached to  it,  in  a  regular  course  of  administration. 

And  it  has  been  decided  that  the  personalty  will  not  in  similar  cases 
be  exonerated  where  the  legatee  is  not  executor:  Gollis  v.  Robins,  1  De 
G.  &  Sm.  131 ;   Ouseley  v.  Anstruther,  10  Beav.  453. 

But,  in  some  cases,  the  distinction  between  a  mere  residuary  bequest, 
and  a  gift  of  all  the  personal  estate,  has  been  considered  important. 
Thus,  in  Tower  v.  Lord  Rous,  18  Ves.  138,  Sir  W.  Grant,  M.  R.,  ob- 
served, "  That  there  was  nothing  except  the  common  residuary  clause — 
'  all  the  rest  and  residue  of  my  personal,  of  what  nature  or  kind  soever ;' 
not  '  all  my  personal  estate,'  not  '  all  which  I  have  not  hereinbefore  dis- 
posed of,'  or  any  other  of  those  forms  which  in  several  cases  have  been 
held  to  denote  an  intention  to  give  the  personal  estate  as  a  specific  be- 
quest." And  in  Bootle  v.  Blundell,  1  Mer.  228,  Lord  Eldon,  C.,  with 
reference  to  the  clause  in  the  principal  case,  by  which  the  testator  gives 
to  his  brother  "  his  household  goods,  and  all  other  his  goods,  chattels, 
effects,  and  personal  estate,  whatsoever  and  wheresoever,"  if  he  should  be 
living  at  the  testator's  decease,  observes,  that  on  those  words  a  great  deal 
of  argument  might  have  been  raised  as  to  the  distinction  between  a  gift 
of  residue,  as  residue,  and  a  bequest  of  enumerated  particulars  followed 
r*Rf;n  ^  the  words,  *'■  and  personal  estate  whatsoever,"  not  "  and  all 
the  residue  of  my  personal  estate  :"  but  that  such  argument  was 
put  out  of  the  question,  in  that  case,  by  a  subsequent  clause,  in  which  he 
expressly  refers  to  this  as  "  the  devise  of  the  residue  of  his  personal 
estate." 

And,  accordingly,  in  many  recent  cases,  where  the  personalty  has  been 
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bequeathed,  not  as  a  residue,  but  as  a  whole,  and  the  debts  and  funeral 
and  testamentary  expenses  have  been  charged  upon  the  real  estate  the  real 
estate  has  been  held  the  primary  fund  for  their  payment.  See  Greene 
v.  Greene,  4  Madd.  148 ;  Michell  v.  Michell,  5  Madd.  69 ;  Driver  v. 
Ferrand,  1  Russ.  &  My.  681 ;  Blount  v.  Eipkins,  1  Sim.  43 ;  Jones  v. 
Bruce,  11  Sim.  221 ;  Goote  v.  Coote,  9  Ir.  Bq.  Rep.  197  ;  3  J.  &  L.  115  ; 
Lance  v.  Aglionby,  21  Beav.  65  ;  Gilbertsony.  Gilbertson,  34  Beav.354. 

So  where  the  personal  estate  has  been  bequeathed  in  a  similar  man- 
ner, and  the  debts,  general  and  testamentary  expenses  have  been  thrown 
upon  a  particular  real  estate,  devised  upon  trust  for  their  payment, 
such  particular  estate  will  be  the  primary  fund  for  their  payment ; 
and  if  other  real  estate  has  been  specifically  bequeathed,  not  charged 
with  debts,  such  last-mentioned  real  estate  and  the  personal  estate 
(being  specifically  bequeathed)  must  contribute  rateably  towards 
the  payment  of  the  debts.  See  Powell  v.  Riley,  12  L.  R.  Eq.  115. 
There  a  testator  bequeathed  all  his  household  goods  and  furniture, 
farming  stock,  money  and  securities  for  money,  goods,  chattels, 
and  effects,  and  all  other  his  personal  estate  to  his  wife  absolutely. 
He  then  devised  a  freehold  estate,  called  the  Rye  Crofts,  to  trustees 
upon  trust  for  sale,  and  out  of  the  proceeds  thereof  to  pay  his 
debts,  funeral  and  testamentary  expenses,  and  the  residue  (if  any)  to 
his  wife.  He  then  devised  one  freehold  estate  to  his  wife  absolutely, 
and  other  estates  to  his  wife  for  life,  with  remainders  over.  The  Rye 
Crofi  s  estate  was  insufficient  for  the  payment  of  the  debts.  It  was  held, 
by  Sir  R.  Malins,  V.  C.,  that  the  bequest  of  the  personalty  to  his  wife 
was  specific,  that  the  Rye  Crofts  Estate,  the  primary  fund  for  payment 
of  the  debts  being  exhausted,  the  personal  estate  specifically  bequeathed 
to  his  wife,  and  the  two  other  specifically  bequeathed  real  estates  must 
contribute  rateably  to  the  payments  of  the  debts  remaining  unpaid. 

The  principle,  however,  of  these  cases  will  not  be  applicable  where  a 
testator  subjects  his  personal  as  well  as  his  real  estate  to  the  payment 
of  his  debts,  funeral  and  testamentary  expenses  :  Paterson  v.  Scott,  1 
De  G.  Mac.  &  G.  531. 

But  a  testator  may  "by  implication  take  away  the  primary  liability  of 
the  personal  estate,  if  he  clearly  shows  his  intention  to  *place 
it  elsewhere;  thus  in  Webb  v.  Jones  (2  Bro.  C.  C.  60;  1  Cox,  C*652] 
245),  the  testator  devised  his  real  estate  to  be  sold,  and  the  money  to 
arise  by  the  sale  to  be  applied  to  pay  mortgages  and  all  other  debts, 
the  residue  to  be  added  to  his  personal  estate,  Sir  Lloyd  Kenyon,  M. 
R.,  held  the  personal  estate  to  be  exonerated,  upon  the  ground,  it  is 
presumed,  that  the  testator  clearly  showed  that  he  did  not  contemplate 
the  possibility  of  the  whole  personalty  being  applied  before  the  realty, 
which  it  might  have  been  if  it  was  to  be  applied  in  its  natural  order. 
See  also  Shallcross  v.  Wright,  12  Beav.  505  ;  Fisher  v.  Fisher,  2  Kee. 
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Again,  where  a  testator  devised  an  estate  at  Charleywood,  and  be- 
queathed certain  specific  chattels,  upon  trust  to  sell,  and  in  the  first 
place  to  pay  all  his  just  debts,  funeral  and  testamentary  expenses  and 
legacies,  and  after  giving  some  pecuniary  legacies,  the  testator  declared 
that  the  moneys  to  arise  by  such  sale  as  aforesaid,  should  be  "  the  fund 
primarily  applicable  to  the  discharge  of  his  said  debts,  funeral  and 
testamentary  expenses  and  legacies."  And  in  case  it  should  be  insuffi- 
cient, the  testator  by  a  codicil  charged  his  Highbury  estate  "  with  the 
payment  of  so  much  money  as  should  be  requisite  to  make  good  the 
deficiency,"  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  the  personal  estate 
was  only  liable  after  the  two  estates  had  been  exhausted.  "  If  is  not 
necessary,"  said  his  Honor,  "  that  there  should  be  words  expressly  ex- 
empting the  personal  estate,  if  the  instruments  afford  a  clear  intention  on 
the  part  of  the  testator  that  it  should  be  exempted.  The  Charleywood 
estate,  and  the  articles  to  be  sold  therewith,  are  expressed  to  be  the 
primary  fund,  and  the  plain  intention  of  the  testator  is,  that  the  High- 
bury estate  should  be  the  secondary  fund  :"  Dawes  v.  Scott,  5  Russ. 
32.  See  also  Forrest  v.  Prescott,  10  L.  R.  Eq.  545.  There  a  testatrix 
gave  her  real  estate  in  trust  for  her  two  daughters,  I.  MacCarty  and  M. 
Strefli,  for  life,  and  afterwards  each  moiety  was  to  go  to  the  sons  of 
each  of  her  daughters  and  their  families ;  and  after  giving  various 
legacies  she  left  the  residue  of  her  estate  to  her  granddaughters.  By  a 
codicil  the  testatrix  directed  that  certain  debts  incurred  by  her,  for  her 
son-in-law,  J-  MacCarty,  should  be  exclusively,  and  in  the  first  instance, 
borne  by  and  paid  out  of  the  MacCarty  moiety  of  her  real  estate,  ex- 
empting the  Streffi  moiety  from  'payment  of  such  debts.  It  was  held 
by  Sir  R.  Malins,  V.  C,  that  the  codicil  amounted  to  an  express  ex- 
oneration of  the  personal  estate  of  the  testatrix  ;  and  that  the  moiety  of 
her  real  estate  devised  to  the  MacCarty  family  was  primarily  liable  to 
the  debts.  See  also  March  v.  Fowke,  Rep.  t.  Finch,  414  ;  Bateman  v. 
Earl  of  Boden,  1  J.  &  L.  356 ;  Evans  v.  Evans,  *17  Sim.  106 ; 
[*653]  and  Bootle  v.  Blundell,  1  Mer.  193 ;  19  Ves.  494. 

And  where  a  testator  expressly  exempts  his  personal  estate  from 
payment  of  his  debts,  estates  specifically  devised-not  charged  with  pay- 
ment of  debts.,  will  be  applicable  after  real  estates  devised  upon  trust  for 
their  payment,  and  before  resort  can  be  had  to  the  personal  estate : 
Morrow  v.  Bush,  1  Cox.  185  ;   Young  v.  Young,  26  Beav.  522. 

It  seems  where  the  testator  has  exempted  personalty  which  he  has 
bequeathed  from  its  primary  liability  to  debts,  that  the  exemption  will 
not  be  extended  for  the  benefit  of  next  of  kin  who  take  the  personalty 
in  consequence  of  a  lapse.  In  Waring  v.  Ward,  5  Ves.  675,  Lord 
Loughborough,  C,  puts  this  case.  "  If  an  estate  be  given  to  A.  and 
the  personal  estate  to  B.  exempt  from  debts,  that  exemption  is  to  be 
considered  as  intended  only  for  the  benefit  of  B.,  that  he  shall  not  pay 
those  debts  to  which  he  would  be  liable  if  no  such  provision  had  been 
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made  ;  and  is  not  a  general  exemption  of  the  personal  estate. 
Nothing  can  be  more  clear  than  that  where  an  exemption  is  created  for 
the  benefit  of  a  particular  person,  not  for  the  benefit  of  the  estate 
generally,  if  that  person  cannot  take  it,  the  benefit  never  arises."  See 
also  Hale  v.  Cox,  3  Bro.  C.  C.  322;  Hancox  v.  Abbey,  11  Ves.  179; 
Noel  v.  Lord  Henley,  7  Price,  241  ;  Dan.  211  ;  but  see  and  consider 
Mines  v.  Slater,  8  Ves.  295—305  ;  Fisher  v.  Fisher,  2  Kee.  610. 

No  inference  of  intention  to  exonerate  the  personalty  arises  from  the 
appointment  of  an  executor,  who,  there  being  no  bequest  of  the  per- 
sonalty, was  entitled  to  it  by  such  nomination,  although  the  debts  and 
funeral  expenses  are  thrown  upon  the  land  {Gray  v.  Minnethorpe,  3 
Ves.  103,  104) ;  nor  where  he  is  a  trustee  of  it  for  the  next  of  kin 
(M'Cleland  v.  Shaw,  2  S.  &  L.  538,  543);  upon  the  principle,  that 
there  is  no  specific  disposition  of  the  residuary  personal  estate. 

But  it  is  clear  that  the  executor  may  take  the  personal  estate,  either 
beneficially  or  as  trustee  for  the  next  of  kin,  exonerated  from  the  pay- 
ment of  debts  and  legacies,  if  another  fund  is  provided  for  their  pay- 
ment, and  the  personalty  has,  by  express  words,  been  exempted :  Milnes 
v.  Slater,  8  Ves.  305. 

Where  there  is  a  simple  gift  of  an  annuity  or  legacy,  followed  by  a 
charge  thereof  upon  the  real  estate,  the  personal  estate  in  such  case  is 
primarily  liable,  and  the  real  estate  is  only  charged  in  aid  of  the  per- 
sonal estate.     See  Paget  v.  Huish,  1  Hem.  &  Mill.  663,  661. 

So  where  there  is  a  general  charge  of  legacies  upon  land,  or  a  devise 
in  trust  to  pay  legacies  generally,  the  personal  estate  will  be  *the 
primary  fund  for  their  payment ;  as  if  A.  devised  real  estate  L  -* 
upon  trust  to  sell  and  pay  legacies,  antl  afterwards  gave  B.  a  legacy  of 
1000L,  A.'s  personal  estate  will  be  the  primary,  his  real  estate  the  aux- 
iliary fund  only  for  its  payment ;    Kirke  v.  Kirke,  4  Russ.  449. 

But  a  testator  may  show  that  it  is  his  intention  to  make  legacies  pay- 
able out  of  another  fund :  Greaves  v.  Powell,  2  Vern.  248  ;  Boughton 
v.  Bdughton,  1  H.  L.  Cas.  406  ;  Whieldon  v.  Spode,  15  Beav.  53*7  ; 
Lance  v.  Aglionby,  27  Beav.  65.  In  Woodhead  v.  Turner,  4  De  G.  & 
Sm.  429,  it  was  held  upon  the  language  of  the  will,  that  an  annuity  was 
primarily  payable  out  of  specifically  devised  real  estates.  And  see  Ion 
v.  Ashton,  28  Beav.  379  ;  Daunt  v.  Daunt,  13  Ir.  Ch.  Rep.  175  ;  Allan 
v.  Gott,  7  L.  R.  Ch.  App.  439,  26  L.  T.  Rep.  (N.  S.)  412. 

Where  there  is  a  trust  to  pay  particular  sums  out  of  real  estate,  as  if 
A.  devise  real  estate  to  B.  upon  trust  to  pay  1000L  to  C,  such  sum  is 
considered  as  part  of  the  real  estate,  and  the  personal  estate  will  not, 
even  upon  a  deficiency  of  the  real  estate,  be  liable  to  the  payment  of  it 
(Spurway  v.  Glynn,  9  Ves.  483  ;  Hancox  v.  Abbey,  11  Ves.  179 ;  Git- 
tins  v.  Steele,  1  Swanst.  24;  Lamphier  v.  Despard,  2  D.  &  W.  59;  1 
C.  &  L.  200 ;  Dickin  v.  Edwards,  4  Hare,  273  ;  Bateman  v.  Lord 
Boden,  7  Ir.  Eq.  Rep.  240, 1  J.  &  L.  368  ;  Jones  v.  Bruce,  11  Sim.  221 ; 
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Ashby  v.  Ashby,  1  Coll.  549  ;  Roberts  v.  Roberts,  13  Sim.  336:  Evans 
v.  Evans,  11  Sim.  102  ;  Coard  v.  Holderness,  22  Beav.  391  ;  Gordon  v. 
Dw/T,  28  Beav.  519)  ;  and  should  the  testator  sell  the  estate  out  of 
which  the  sum  is  to  be  paid,  the  legacy  will  be  adeemed ;  Newbold  v. 
Roadnight,  1  Russ.  &  My.  677. 

Where,  however,  the  legacy  appears  to  be  demonstrative,  there  the 
specific  fund  pointed  out  for  its  payment,  whether  real  or  personal,  is 
primarily  liable,  but  upon  its  failure  the  general  legacy  will  be  payable 
out  of  the  general  assets  ;  Savile  v.  Blacket,  1  P.  Wms.  778  ;  Attorney- 
General  v.  Parkin,  Amb.  566  ;  Cartwright  v.  Cartwright,  cited  2  Bro. 
C.  C.  114;  Roberts  v.  Pocock,  4  Ves.  150  ;  M'Gleland  v.  Shaw,  2  S.  & 
L.538;  Smith  v.  Fiztgerald,  3  V.  &  B.  2 ;  Walker  v.  Laxton,  1  Y.  & 
J  557  ;  Mann  v.  Copland,  2  Madd.  232  ;  Foivler  v.  Willoughby,  2  S.  & 
S.  354  ;  Wilcox  v.  Rhodes,  2  Russ.  452  ;  Colville  v.  Middleton,  3  Beav. 
570;  Fream  v.  Bowling,  20  Beav.  624;  4  L.  R.  Eq.  145  I.;  Williams 
v.  Hughes,  24  Beav.  474  ;  and  see  note  to  Ashburner  v.  Macguire,  vol. 
ii.  post. 

But  it  appears  that  a  devise  of  real  estate,  upon  trust  to  raise  a  cer- 
tain sum  for  payment  of  debts  (  Glutterbuck  v.  Glutterbuck,  1  My.  &  K. 
15),  or  to  pay  a  particular  debt  to  which  the  personal  estate  is  also 
liable,  will  render  the  real  estate  the  primary  fund  for  the  payment  of 
such  sums:  Hancox  *v.  Abbey,  11  Yes.  179  ;  Welby  v.  Rochcliff, 
[*655]  l  Rusg_  &  jjy.571;  Evans  y.  Gockeram,\  Coll.  428  ;  Bateman  ■ 
v  Earl  of  Roden,  1  J.  &  L.  356  ;  Goote  v.  Coote,  3  J.  &  L.  178.  Sed 
vide  Noel  v.  Lord  Henley,  7  Price,  241  ;  S.  C.,  Dan.  211,  there 
Richards,  C.  B.,  observed,  "  That  he  could  not  make  any  distinction 
between  a  direction  that  real  estfte  should  be  chargeable  with  a  particu- 
lar debt  of  20,000/.,  and  a  devise  of  real  estate  subject  to  all  the  tes- 
tator's debts  ;  for  the  20,000L  was  only  part  of  those  debts."  See, 
however,  the  remarks  on  this  case  in  Lord  St.  Leonards'  work  on  the 
Law  of  Property,  p.  363. 

Where  a  specific  personal  fund  is  subjected  to  charges  (which  other- 
wise would  fall  upon  the  general  personal  estate),  as  debts,  legacies, 
funeral  and  testamentary  expenses,  such  specific  fund  will  not  be  the 
auxiliary,  but  the  primary  source  for  their  payment.  (See  Browne  v. 
Groombridge,  4  Madd.  495;  Choat  v.  Yeates,  1  J.  &  W.  102;  and  see 
Phillips  v.  Eastwood,  1  L.  &  G.  t.  Sugd.  294;  Evans  v.  Evans,  17 
Sim.  106;  Webb  Be  Beauvoisin,  31  Beav.  573;  Gilbertson  v.  Gilbert- 
son,  34  Beav.  354 ;  Coventry  v.  Coventry,  2  Drew.  &  Sm.  470  ;  except 
when  the  residue  is  undisposed  of,  in  which  case  it  will  be  primarily 
liable.  Thus,  in  Hewett  v.  Snare  (1  De  G.  &  Sm.  333),  where  a  testator 
had  bequeathed  specific  chattels  to  his  widow,  charged  with  payment 
of  a  pecuniary  legacy  and  of  all  his  just  debts  and  funeral  and  testa- 
mentary expenses,  and  bequeathed  other  specific  and  pecuniaiy  legacies, 
but  made  no  residuary  bequest,  it  was  argued  that,  if  it  could  be  con- 
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strued  as  a  charge,  only  in  the  event  of  the  general  residue  being  insuf- 
ficient, the  words  would  be  inoperative  :  and  Choat  v.  Yeates  (1  J.  & 
W.  102),  and  Browne  v.  Groombridge  (4  Madd.  495),  were  cited.  Sir 
J.  L.  Knight  Bruce,  V.  C,  said,  that  "  in  both  those  cases  there  was  a 
residuary  bequest.  In  the  case  then  before  the  Court,  the  words  of  the 
will  would  not  be  inoperative  if  they  were  construed  as  charging  the 
property  bequeathed  to  his  widow  in  preference  to  other  specific  lega- 
cies, but  not  in  preference  to  undisposed  of  residue."  And  his  Honor 
was  of  opinion  that  there  was  not  a  sufficient  indication  of  an  intention 
to  exonerate  the  residuary  estate.  See  also  Holford  v.  Wood,  4  Ves. 
76  ;  Newbegin  v.  Bell,  23  Beav.  386. 

Although  the  payment  of  debts  is  thrown  by  a  testator  upon  a  par- 
ticular fund,  and  he  devises  or  bequeaths  other  property  discharged 
from  such  debts,  if  the  particular  fund  should  prove  insufficient  for 
payment  of  debts,  the  other  property  will  be  applicable  for  that  pur- 
pose in  the  usual  order.     See  Lord  Brooke  v.  Earl  of  Warwick,  1  H. 

&  T.  142;  there  a  testator  devised  an  estate  (which  *he  had 

T*656l 
mortgaged),  and  bequeathed  specific  personal  property,  and  his  L         J 

residuary  personal  estate  to  different  persons,  freed  and  discharged 
from  his  debts,  &c,  and  he  devised  real  estate  to  trustees,  upon  trust 
to  sell  and  pay  his  debts.  The  estate  devised  for  payment  of  debts  was 
insufficient  for  that  purpose.  It  was  held  by  Lord  Cottenham,  C, 
affirming  the  decision  of  Sir  J.  L.  Knight  Bruce,  V.  C.  (reported  2  De 
G.  &  Sm.  425),  that  the  residue  was  primarily  liable,  and  that  the 
devisees  of  the  mortgaged  estates  were  entitled  to  exoneration  there- 
out. "  The  only  way,"  said  his  Lordship,  "  in  which  this  case  was  at- 
tempted to  be  argued  was  this :  that  the  gift  of  the  residue  was  a 
specific  gift.  This  is  founded  on  the  supposition  that  the  testator  has 
disposed  of  it  as  a  particular  fund.  There  may  be  many  cases  where 
residuary  clauses  must  be  considered,  not  as  general  dispositions  of  the 
residue,  but  as  dispositions  of  the  residue  of  a  particular  fund ;  and 
such  gifts  would  be  equally  specific  with  gifts  of  other  parts  of  the 
fund.  In  an  ordinary  gift  of  the  residue,  part  to  A.,  and  part  to  B., 
and  the  residue  to  C,  C.  is  as  much  a  specific  legatee  as  either  of  the 
former  legatees  A.  or  B.  But  this  is  a  general  gift  of  the  residuary 
estate.  What,  then,  is  a  residuary  estate  ?  That  which  remains  after 
payment  of  the  debts.  The  testator  gives  it  discharged  from  his 
debts ;  but  he  cannot  do  that,  unless  he  provides  for  the  payment  of 
them  by  other  means.  Therefore,  if  he  has  expressed  an  intention  of 
doing  what  he  is  incapable  of  effecting,  it  must  fail."  See  also  Powell 
v.  Riley,  12  L.  R.  Eq.  175. 

When  mortgaged  Estates  are  entitled  to  be  exonerated.']— The  law 
upon  this  subject  has  been  materially  altered  by  17  &  18  Vict.  c.  113, 
amended  by  30  &  31  Vict.  c.  69.    It  is  proposed,  therefore,  to  consider, 
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first,  the  law  as  applicable  to  eases  not  coming  within  the  Act ;  and 
then  to  notice  the  Act  itself,  and  the  alterations  which  it  has  effected. 

First,  then,  as  to  cases  not  coming  within  the  operation  of  the  Act : 
it  is  clear  in  accordance  with  the  general  rule,  by  which  the  personal 
estate  is  the  primary  fund  for  payment  of  debts,  unless  b}'  express 
words  or  manifest  intent  it  is  exempted,  that  the  personal  estate  is  the 
primary  fund  for  payment  of  a  mortgage  debt  contracted  by  a  deceased 
person  himself;  and,  whether  the  estate  descends  01"  is  devised,  the 
heir-at-law  in  the  one  case,  and  the  devisee  in  the  other,  is  entitled  to 
have  the  land  exonerated  from  the  mortgage  debt  by  the  primary  appli- 
cation of  the  general  personal  assets,  so  far  as  they  will  extend,  unless, 
in  the  case  of  a  devise,  it  appears  from  the  will  to  have  been  the  testa- 
tor's intent  that  the  land  should  be  taken  cum  onere.  See  *Da- 
L   65  'J  vies  v.  Bush,  4  Bligh,  N.  S.  305,  and  note. 

Although,  as  before  observed,  a  devise  or  charge  for  payment  of 
debts  generally,  will  not  render  the  real  estate  primarily  liable,  it  seems 
that  a  devise  of  land  in  mortgage  charged  with,  or  in  trust  to  sell  for, 
payment  of  the  mortgage  debt,  although  it  be  the  testator's  own  debt, 
will  show  his  intention  to  exonerate  the  personalty,  and  render  the 
mortgaged  estate  primarily  liable  :  Evans  v.  Cockeram,  1  Coll.  428 ; 
Hancox  v.  Abbey,  11  Ves.  179.  So  where  there  is  a  devise  to  a  person 
of  an  estate  "  he  paying  the  mortgage  thereon  :"  Lockhart  v.  Hardy,  9 
Beav.  379.  Sed  vide  Mead  v.  Hide,  2  Vern.  120  ;  Bridgeman  v.  Dove, 
3  Atk.  201. 

But  a  devise  subject  to  the  mortgage  or  incumbrance  thereon,  is  not 
considered  indicative  of  an  intention  to  render  the  real  estate  primarily 
liable,  but  merely  descriptive  of  the  state  of  the  property;  it  will  not, 
therefore,  exonerate  the  personal  estate :  Serle  v.  St.  Eloy,  2  P.  Wms. 
386  ;  Astley  v.  The  Earl  of  Tankerville,  3  Bro.  C.  C.  545  ;  8.  C,  1 
Cox,  82 ;  Milnes  v.  Slater,  8  Ves.  300  ;  Bootle  v.  Blundell,  1  Mer.  227  ; 
Noel  v.  Lord  Hanley,  Dan.  336 ;  Goodwin  v.  Lee,  1  K.  &  J.  377.  See 
also  Wythe  v.  Henniker,  2  My.  &  K.  635  ;  Bickham  v.  Gruttwell,  3  My. 
&  Cr.  "763 ;  Townshend  v.  Mostyn,  26  Beav.  12,  16  ;  Newhouse  v.  Smith, 
2  Sm.  &  Griff.  344. 

In  the  principal  case,  indeed,  Lord  Thurlow  says,  that  as  the  testa- 
tor had  positively  given  the  leasehold  estate  subject  to  the  debt  thereon, 
if  another  estate  had  been  appropriated  to  payment  of  his  debts,  and 
it  had  been  his  debt  upon  the  estate,  he  should  have  concurred  with  the 
Lords  Commissioners  in  thinking  the  debt  a  primary  charge  on  the  es- 
tate. But  Lord  Eldon,  has  observed,  in  Bootle  v.  Blundell,  1  Mer.  227, 
with  reference  to  the  remark  of  Lord  Thurlow,  that  "  if,  in  The  Duke 
of  Ancaster  v.  Mayer,  the  mortgage  debt  of  6500Z.  upon  the  leasehold 
estate  devised  to  the  testator's  brother,  had  been  a  debt  of  the  testator's 
own,  it  seems  to  be  very  certain,  from  Serle  v.  St.  Eloy,  2  P.  Wms.  386, 
and  other  cases,  that  his  giving  the  leasehold  estate  subject  to  the  mort- 
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gage  would  not  have  constituted  it  the  primary  fund  for  the  payment 
of  that  debt."  See,  also,  Galton  v.  Hancock,  2  Atk.  437  ;  Astley  v. 
Tankerville,  3  Bro.  C.  C.  545  ;  1  Cox,  82 ;  Bickham  v.  Cruthvell,  3 
My.  &  Or.  763. 

Where,  however,  the  mortgage  debt  is  not  the  personal  debt  of  the 
devisor  or  ancestor,  but  of  a  previous  owner  of  the  mortgaged  estate, 
the  mortgaged  estate  is  the  primary,  and  the  personal  estate  merely  the 
auxiliary  and  collateral  fund  for  its  payment ;  and  consequently  the 
heir-at-law  or  devisee,  will  take  such  estate  cum  onere,  unless  the  mort- 
gage debt  *has  been  adopted  by  the  devisor  or  ancestor  as  his 
own,  in  which  case  the  rule,  that  the  personal  estate  is  the  pri-  L  ' 

mary  fund  for  its  payment,  applies  :  Scott  v.  Bercher,  5  Madd.  96.  And 
see  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C.  C.  C.  688. 

What  Acts  do  not  amount  to  an  Adoption  of  a  Mortgage  Debt  by  the 
Owner  of  the  Estate.] — There  is  considerable  difficulty  in  ascertaining 
what  acts  amount  to  an  adoption  of  the  debt.  The  following  acts  have 
been  held  not  to  be  sufficient : — If  the  heir  or  devisee,  upon  a  transfer 
of  the  mortgage,  enters  into  a  personal  covenant  with,  or  executes  a 
bond  to,  the  new  mortgagee  for  the  payment  of  the  mortgage  debt,  if 
he  does  it  only  for  that  purpose,  it  has  been  frequently  determined  not 
to  make  it  the  personal  debt  of  the  party  whose  original  debt  it  was  not 
(Bagot  v.  Oughton,  1  P.  Wms.  347  ;  Evelyn  v.  Evelyn,  2  P.  Wms.  664  ; 
see  Cox's  note  Leman  v.  Newham,  1  Yes.  51 ;  Lacam  v.  Mertins,  1  Yes. 
312  ;  Robinson  v.  Gee,  1  Yes.  251  ;  The  Earl  of  Ilchester  v.  The  Earl 
of  Carnarvon,  1  Beav.  209  ;  Hedges  v.  Hedges,  5  De  G.  &  Sm.  330 ;  and 
see  and  consider  Barham  v.  Earl  of  Thanet,  3  My.  &  K.  607  ;  Bruce 
v.  Morice,  2  De  Gr.  &  Sm.  389)  ; — nor  if,  as  in  the  principal  case  he  ob- 
tains a  small  further  advance,  and  gives  an  additional  real  security  for 
the  whole  sum  due  ; — nor  where  he  has  entered  into  a  covenant  to  pav 
a  higher  rate  of  interest  (Shafto  v.  Shafto,  2  P.  Wms.  664,  n. ;  1  Cox, 
207  ;  sed  vide  Woods  v.  Huntingford,  3  Yes.  128  ;  Luxhington  v.  Sewell, 
1  Sim.  435)  ; — nor  where  he  obtains  an  additional  advance  to  pajr  off 
arrears  of  interest  on  a  mortgage  and  the  simple  contract  debts  of  the 
person  from  whom  he  takes  the  estate  (Earl  of  Tankerville  v.  Fawcett, 
1  Cox,  237)  ; — nor  will  a  mortgage  by  the  heir  or  devisee  of  lands,  de- 
vised or  descended,  subject  to  payment  of  the  debts  or  legacies  of  the 
ancestor  or  devisor,  in  order  to  secure  their  debts  or  legacies,  be  con- 
sidered as  the  debt  of  the  heir  or  devisee :  Perkyns  v.  Baynton,  2  P. 
Wms.  665,  Cox's  note ;  Basset  v.  Percival,  1  Cox,  268  ;  Noel  v.  Lord 
Henley,  7  Price,  241 ;  8.  C,  Dan.  211 ;  Hamilton  v.  Worley,  2  Yes.  jun. 
62  ;  Earl  of  Tankerville  v.  Fawcett,  1  Cox,  237,  2  Bro.  C.  C.  57.  Nor 
will  a  charge  by  an  heir  or  devisee  of  his  estate  wjth  payment  of  his 
debts  be  considered  as  an  adoption  of  the  mortgage  debt  of  his  ancestor 
or  the  devisor  from  whom  he  took  the  estate:  Lawson  v.  Lawson,  3 
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Bro.  P.  C.  Toml.  Ed.  424 ;  Hamilton  v.  Worley,  2  Ves.  jun.  62,  4  Bro. 
C.  C.  199  ;  Lawson  v.  Hudson,  1  Bro.  C.  C.  58. 

Where  a  man  buys  subject  to  a  mortgage,  and  lias  no  connection,  or 
contract,  or  communication  with  the  mortgagee,  and  does  no  other  act 
r*fifS91  t°  snow  an  intention  to  transfer  *  the  debt  from  the  estate  to 
himself,  as  between  his  heir  and  his  executor,  but  merely  that 
which  he  must  do  if  he  pays  a  less  price  for  it  in  consequence  of  that 
mortgage- — that  is,  indemnifies  the  vendor  against  it— he  does  not  by 
that  act,  take  the  debt  upon  himself  personally  :  Woods  v.  Huntingford, 
3  Ves.  132,  per  Sir  R.  P.  Arden,  M.  R. :  and  although  he  agrees  or 
covenants  with  the  vendor  to  pay  the  mortgage  debt,  he  does  not  thereby 
make  it  his  own  debt,  but  it  remains  a  charge  upon  the  estate,  or  rather 
a  debt  of  his  in  respect  of  the  estate  only :  Tweddell  v.  Tweddell,  2 
Bro.  0.  C.  101,  152  ;  Butler  v.  Butler,  5  Ves.  534  ;  Barry  v.  Harding, 
1  J.  &  L.  415.  Sed  vide  Parsons  v.  Freeman,  2  P.  Wms.  664,  Cox's 
note.  . 

What  acts  amount  to  an  Adoption  of  a  Mortgage  Debt  by  the  Owner 
of  the  Estate.] — The  following  acts  have  been  held  to  amount  to  an 
adoption  of  the  debt : — Where  the  owner  of  property  adds  mortgages 
of  his  own  to  other  mortgages  created  by  his  ancestor,  and  unites  them 
together,  and  makes  himself  personally  liable  for  the  payment  of  the 
aggregate  sum,  the  whole  mortgage  debt  then  becomes  his  debt :  Towns- 
hend  v.  Mostyn,  26  Beav.  12,  16  ;  and  see  Bagot  v.  Bagot,  34  Beav.  134  ; 
10  Jur.  (N.  S.)  1169 ;  13  W.  R.  (M.  R.)  169. 

Where  the  purchaser  of  the  equity  of  redemption  enters  into  a  cove- 
nant with  the  mortgagee  to  pay  him  the  mortgage  debt,  and  there  is  a 
new  proviso  for  redemption  on  payment,  he  will  be  considered  to  have 
adopted  the  debt  as  his  own :  Earl  of  Oxford  v.  Lady  Rodney,  14  Ves. 
411  ;  Woods  v.  Huntmgford,Z  Ves.  128 ;  Barry  v.  Harding,  1  J.  &  L. 
485,486. 

Again,  if  a  person  bought  an  estate,  and  thereby  contracted  a  debt 
with  the  vendor,  and,  for  the  purpose  of  securing  it,  gave  a  charge  on 
the  estate,  and  entered  into  a  covenant  to  pay  it,  it  would  be  the  per- 
sonal debt  of  the  purchaser,  and  his  personal  estate  would  be  primarily 
liable  to  pay  it.  And  it  will  make  no  difference  whether  the  purchase- 
money  was  to  be  paid  in  a  gross  sum  or  from  time  to  time,  by  way  of 
annuity  for  life  ;  it  is  equally  a  debt  and  charge  upon  the  personal 
estate,  and  in  either  case  the  personal  estate  is  the  primary  fund  to  pay 
it :  Yonge  v.  Furse,  20  Beav.  380,  383.  But  although  the  mere  pur- 
chase of  an  estate  subject  to  charges  as  an  equity  of  redemption,  does 
not  make  the  personal  estate  of  the  purchaser  liable  to  the  charge,  if 
the  charge  is  part  of  the  price,  then  the  personal  estate  is  liable. — Per 
Lord  Thurlow,  C,  in  Billinghurst  v.  Walker,  2  Bro.  C.  C.  608,  recog- 
nizing the  doctrine  laid  down  in   Cope  v.  Cope,  Salk.  449  ;  and  Bel- 


DUKE    OF    ANCASTER    V.    MAYER. 


905 


videre  v.  Lord  Rochfort,  Wallis  Rep.  by  *Lyne,  45  ;  5  Bro.  P.  rJt.fifin-i 
C.  299,  Toml.  Ed.  Sed  vide  Tweddell  v.  Tweddell,  2  Bro.  C.  C.  L  J 
101,  where  Lord  Thurlow  disapproves  of  that  case.  See  also  Woods 
v.  Lord  Huntingford,  3  Ves.  131.  And  see  and  consider  Waring  v. 
Ward,  1  Ves.  33T  ;  Barry  v.  Harding,  1  J.  &  L.  415. 

Where  a  mortgaged  estate  comes  into  the  hands  of  a  person  who  is 
executor  and  residuary  legatee  of  the  mortgagor,  as  well  as  heir  or 
devisee  of  the  mortgaged  estate,  upon  the  death  of  such  person  the 
mortgage  debt  is  a  primary  charge  on  the  real  estate.  The  leading 
case  upon  this  subject  is  Scott  v.  Beecher,  5  Madd.  96  ;  there  the  owner 
of  copyholds,  which  he  had  mortgaged,  devised  them  to  his  wife  in  fee, 
and  gave  to  her  his  personal  estate,  and  made  her  his  residuary  legatee 
and  executrix.  The  wife  died  intestate  without  paying  off  the  mort- 
gage. It  was  held  by  Sir  John  Leach,  V.  C,  that  her  heir  was  not 
entitled  to  have  the  mortgage  paid  out  of  the  personal  estate.  "  The 
widow,"  said  his  Honor,  "  was  devisee  of  the  copyhold  estate,  and  was 
also  residuary  legatee  and  executrix  of  the  mortgagor.  If  she  had 
thought  fit,  she  might  have  paid  off  the  mortgage  out  of  the  personal 
estate  of  her  husband,  for  it  is  admitted  she  possessed  assets  sufficient 
to  pay  all  the  debts,  including  the  mortgage,  and  it  may  therefore  be 
said  that  she  elected  to  continue  the  mortgage  as  a  charge  on  her  real 
estate.  But  I  apprehend  this  is  not  a  case  in  which  her  personal  repre- 
sentative is  bound  to  make  out  any  such  fact  of  election.  By  the  gift 
to  her  as  residuary  legatee,  the  personal  estate  of  the  testator  became 
her  personal  estate,  but  the  mortgage  debt  of  the  testator  was  not  her 
debt,  and  her  heir  therefore  has  no  equity  to  pay  off  this  mortgage  out 
of  her  personal  estate."  So  likewise  in  the  recent  case  of  Swainson  v. 
Swainson,  6  De  G.  Mac.  &  Gr.  648,  a  testator  who  had  mortgaged  his 
estates,  gave  all  his  real  and  personal  estate  to  his  wife,  and  made  her 
executrix.  She  died  without  having  paid  off  the  mortgages.  It  was 
held  by  Lord  Cranworth,  C,  affirming  the  decision  of  Sir  J.  Stuart,  V. 
C.,that  her  heir  took  the  mortgaged  estates  cum  onere.  "  Some  propo- 
sitions," said  his  Lordship,  "  connected  with  the  case  admit  of  no  doubt. 
If  the  owner  of  an  estate  mortgaged  it  and  died,  and  the  representative 
of  his  real  estate  was  a  different  person  from  the  representative  of  his 
personal  estate,  in  this  case  the  real  estate  would  be  exonerated  from 
the  debt  at  the  expense  of  the  personalty.  Again,  where  the  real  and 
personal  representative  of  the  mortgagor  was  the  same  person,  no  ques- 
tion could  arise.  What,  however,  was  to  happen  if  the  estate  having 
come  to  some  person,  that  person  died,  and  his  representatives  were 
different,  his  *real  estate  going  to  one  person  and  his  personal 
to  another?  It  was  here  that  the  question  arose.  Without  L  -° 
saying  whether  there  might  be  a  preference  in  '  favour  of  the  rule  being' 
one  way  rather  than  another,  the  only  point  of  importance  was  that 
some  rule  should  be  established.     I  have  always  understood  the  rule  to 
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be  that  when  an  estate  in  mortgage  had  once  come  to  the  hands  of  a 
person  filling  the  character  both  of  real  and  personal  representative  of 
the  mortgagor,  then  the  charge  became  a  debt  of  that  person,  and  was 
only  an  incumbrance  on  the  estate.  That  was  the  rule  laid  down  in 
Scott  v.  Beecher,  and  it  was  acted  on  by  Lord  Lyndhurst,  in  Evans  v. 
Smithson  (cited  1  Y.  &  C.  C.  C.  T01).  The  particulars  of  that  case 
were  not  known,  but  the  rule  was  also  followed  by  Lord  Langdale  in  The 
Earl  of  Ilchester  v.  The  Earl  of  Carnarvon,  1  Beav.  209  ;  and  again, 
although  with  reluctance,  by  the  present  Lord  Justice  Knight  Bruce  in 
The  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C.  C.  C.  688 ;  it  was  again 
recognized  and  followed  by  Lord  Truro  in  Sickling  v.  Boyer,  3  Mac.  & 
G.  635,  644." 

It  has,  however,  been  recently  decided  that  where  the  same  person 
becomes  entitled  to  the  mortgaged  estate,  and  also  to  the  personal  es- 
tate of  the  mortgagor  upon  his  intestacy,  on  the  death  of  such  person 
intestate,  without  having  taken  out  letters  of  administration,  his  heir 
will  be  entitled  to  have  the  mortgaged  estate  exonerated.  See  Bond  v. 
England,  2  K.  &  J.  44 ;  there  James  England  mortgaged  real  estate, 
and  died  intestate  in  1850,  leaving  his  father,  Edward  England,  heir-at- 
law,  and  sole  next  of  kin.  Edward  England  died  intestate,  and  with- 
out having  obtained  letters  of  administration  of  the  personal  estate  of 
his  son.  It  was  held  by  Sir  W.  Page  Wood,  V.  C,  that  the  personal 
estate  of  the  son  was  liable,  as  between  the  heir  and  personal  represen- 
tative of  the  father  and  son,  to  be  applied  in  discharge  of  the  mortgage 
debt  in  exoneration  of  the  real  estate.  "  It  appears  to  me,"  said  his 
Honor,  "  that  the  authorities  which  have  decided  that  when  the  same  per- 
son who  is  heir  or  devisee  of  the  mortgaged  estate  is  also  executor  and 
residuary  legatee,  and  has  both  the  funds  and  the  legal  right  to  pay 
himself,  his  heir  is  not  entitled  to  have  the  mortgaged  estate  exonerated, 
do  not  go  far  enough  to  enable  me  to  hold  that  the  administrator  of 
Edward,  who  was  entitled  only  to  so  much  of  the  entire  personalty  of 
James  as  fell  to  him  by  the  effect  of  intestacy  after  all  the  debts  of 
James  were  paid,  can  claim  James's  personalty  until  the  mortgaged 
debt  is  discharged,  or  to  hold  even  if  the  mortgagee  had  chosen  to  sell 
r*fifi91  ^ne  security)  so  that  the  debt  has  been  in  a  *manner  discharged  ; 
that  the  defendant,  claiming  as  heir  of  James  as  well  as  of  Ed- 
ward, has  not  a  right  to  say  '  the  personalty  of  James  never  came  to 
Edward,  it  remains  unadministered,  and  I  am  entitled  to  have  it  ap- 
plied in  relieving  the  mortgaged  estate  from  James's  debt.'  The  case 
is  new  in  this  particular.  The  views  on  the  general  doctrine  have  been 
very  various ;  but  the  latter  decisions  have  proceeded  upon  the  ground 
that  the  same  party  had  both  funds  under  his  control.  I  cannot  say 
that  this  was  the  case  here,  and  I  must  therefore  decide  in  favour  of  the 
defendant,  who  applies  to  have  the  mortgaged  estate  exonerated." 

In  Hatch  v.  Skelton  (20  Beav.  453),  a  testatrix,  the  owner  of  a  free- 
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hold  estate,  subject  to  a  mortgage  in  fee  to  secure  1300/.,  devised  and 
bequeathed  her  real  and  personal  estate  to  Angell,  the  mortgagee,  who, 
in  his  residuary  account  as  her  executor,  represented  the  balance  of  the 
estate  as  being  46'7Z.,  and  added,  "  The  executor  will  appropriate  this 
balance  towards  payment  of  the  mortgage  of  1300Z.  due  to  himself." 
Afterwards  Angell  devised  the  estate  to  a  niece  and  two  sisters  of  the 
testatrix,  "  provided  they  undertake  to  receive  the  same  with  all  the 
liabilties  attaching  thereunto."  It  was  held  by  Sir  John  Piomilly,  M. 
R.,  first,  that  under  the  circumstances  the  mortgage  had  not  merged  in 
the  fee;  and,  secondly,  that  the  niece  and  two  sisters  of  the  testatrix 
took  the  estate  subject  to  the  payment  of  the  balance  of  the  mortgage 
debt.     See  also  Byam  v.  Sutton,  19  Beav.  556. 

Again,  where  the  money  due  upon  mortgage  is  a  mere  charge, 
in  order  to  secure  a  portion  or  jointure,  although  accompanied  by 
a  covenant  to  pay  on  the  part  of  the  owner  of  the  estate,  it  will 
be  held  to  be  a  debt  to  which  the  estate  charged,  and  not  the  per- 
sonal estate,  will  be  primarily  liable.  See  Coventry  v.  Coventry,  2 
P.  Wms.  222,  1  Stra.  596  ;  Edwards  v.  Freeman,  2  P.  Wins.  43T  ; 
Lanoy  v.  The  Duke  of  Athol,  2  Atk.  444  ;  Lechmere  v.  Charlton, 
15  Ves.  193 ;  and  Loosemore  v.  Knapman,  Ka}r,  123  :  there  a  man  by 
his  marriage  settlement  covenanted  to  secure  his  intended  wife  an  an- 
nuity by  way  of  jointure  "in  manner  thereinafter  expressed,"  and  he 
demised  certain  real  estate  to  trustees  for  a  term,  upon  the  trusts  there- 
inafter declared ;  and  then  covenanted  that  his  heirs,  executors,  ad- 
ministrators, or  assigns  should  pay  the  jointure  to  the  wife,  and  it 
was  thereby  declared  that  the  demised  lands  were  to  be  held  upon 
trust  for  settlor  until  some  default  in  making  any  of  the  payments  of 
the  jointure;  and  in  case  of  non-payment  of  any  part  for  forty  days 
next  after  any  day  of  payment,  then  upon  trust  to  secure  the  same.  It 
was  held  by  Sir  *W.  P.  Wood,  V.  C,  that  as  between  the  real  and  r*fi(»q-| 
personal  representatives  of  the  settlor  the  land  was  the  primary 
fund  for  the  payment  of  the  jointure.  "I  think,"  said  his  Honor,  "  there  is 
a  distinction  to  be  found  in  the  cases ;  that  I  am  bound  in  principle  to 
hold  that  this  is  a  charge  primarily  on  the  real  estate.  First  of  all, 
there  is  a  decision  of  Lord  Hardwicke  in  Lanoy  v.  The  Duke  of  Athol, 
2  Atk.  444.  I  believe  there  are  prior  cases,  but  that  is  the  leading  case 
on  the  subject.  He  says  in  effect  that  although  where  there  is  a  cove- 
nant for  payment  the  personal  assets  are  first  charged,  this  is  not  ex- 
tended to  provisions  in  a  settlement,  and  the  ground  must  be  that 
pointed  out  in  Lechmere  v.  Charlton,  15  Ves.  193,  that  in  a  security  of 
this  description  there  is  not  any  benefit  accruing  to  the  personal  estate 
of  the  party  who  is  debtor,  but  the  whole  arrangement  is  merely  for  the 
purpose  of  securing  a  jointure  or  portion,  and  the  personalty  not  having 
received  any  benefit,  the  true  intent  is  that  the  real,  and  not  the  per- 
sonal estate  should  be  the  primary  fund.     That  was  the  ground  of  the 
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decision  in  Graves  v.  Hicks,  6  Sim.  398.  In  that  case  there  was  an 
agreement  to  secure  a  sum  of  6000L  by  way  of  mortgage,  and  the  Vice- 
Chancellor  takes  a  distinction  which  is  nice,  but  of  some  importance  as 
to  what  would  have  been  the  effect  if  the  wording  there  had  been  differ- 
ent— if  it  had  been  an  agreement  to  pay,  and  not  to  secure,  the  6000L 
The  use  of  the  word  *pay '  might  have  been  evidence  of  an  anterior 
debt,  as  the  question  was,  whether  it  was  a  debt  at  the  time  of  the  set- 
tlement  I  rely  upon  the  decision  of  Lanoy  v.  The  Duke  of  Athol, 

and  the  view  which  the  Vice-Chancellor  took  in  asking  in  Graves  v. 
Hicks,  whether  any  debt  was  due  at  the  time  ?  Asking  the  same  ques- 
tion here,  and  it  appearing  that  there  was  no  debt,  and  no  augmenta- 
tion of  the  personal  estate,  I  must  hold,  according  to  the  authorities, 
that  the  transaction  is  to  be  regarded  as  a  security  made  by  the  settlor 
upon  his  marriage,  in  which  his  personal  estate  taking  no  benefit,  the 
onus  is  thrown  upon  those  who  wish  to  make  it  liable  to  show  some 
reason  for  doing  so."  See  the  remarks  of  Lord  Truro,  C,  in  Hickling 
v.  Boyer,  3  Mac.  &  G-.  642,  943  :  and  see  and  consider  Reeve  v.  Reeve, 
3  De  G.  &  Sm.  714;  Evans  v.  Wyatt,  31  Beav.  217. 

But  even  where  the  personal  estate  has  received  a  benefit,  the  real 
estate  will  be  primarily  liable  where  a  tenant  for  life,  even  although  he 
has  an  absolute  power  of  appointment  over  the  whole  estate,  raises  a 
sum  of  money  under  the  power  for  his  own  use,  and  covenants  to  pay 
it:  for  the  inference  in  such  a  case  is  that  he  intended  the  real 
*estate,  which  was  not  absolutely  his  own,  should  pay  the  debt 
L  J  in  preference  to  his  own  property:  Jenkinson  v.  Harcourt, Kay, 
688,  700  ;  and  see  Dolphin  v.  Aylward,  15  Ir.  Ch.  Rep.  583.  As  to 
what  would  be  the  effect  of  the  tenant  for  life  becoming  absolute  owner 
by  the  failure  of  intermediate  limitations,  see  Scott  v.  Beecher,  5  Madd. 
96  ;  Lord  Ilchester  v.  Lord  Carnarvon,  1  Beav.  209  ;  Noel  v  Lord 
Henley,  Dan.  331,  332  ;  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C.  C.  C. 
711. 

Where  a  person  has  raised  money  by  mortgage  of  an  estate,  which  he 
afterwards  aliens  or  settles  upon  volunteers,  and  more  especially  if  he 
does  so  expressly  subject  to  the  mortgage,  the  natural  inference  from 
such  a  transaction,  unless  there  be  something  in  the  instrument  to  in- 
dicate a  contrary  intention,  is  that  the  alienor  or  settlor  did  not  mean 
to  pay  the  debt  out  of  his  personal  estate.  If  the  alienation  be  made 
subject  to  the  mortgage  debt,  whether  the  alienee  be  a  volunteer  or  pur- 
chaser, the  inference  is,  that  though  as  between  the  real  and  personal 
representatives  of  the  mortgagor,  his  real  estate  was  intended  to  be  only 
a  collateral  security,  yet  from  the  moment  of  alienation  he  has  made 
that  estate  the  principal  debtor  (  Vandeleur  v.  Vandeleur,  3  C.  &  F.  82  ; 
9  Bligh.  N.  S.  157  ;  Lewis  v.  Nangle,  1  Cox,  240  ;  Ibbetson  v.  Ibbetson, 
12  Sim.  206  ;  Lady  Langdale  v.  Briggs,  8  De  G-.  Mac.  &'G.  391) ;  and 
if  he  were  to  pay  off  the  whole  or  any  part  of  the  charge  upon  the  real 
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estate,  lie  would,  unless  he  showed  that  he  intended  to  make  the  pay- 
ment in  ease  of  the  real  estate,  be  a  creditor  for  the  amount  he  so  paid 
off  {Ex  parte  Digby,  Jac.  235  ;  Redington  v.  Bedington,  1  B.  &  B.  131 ; 
Vandeleur  v.  Vandeleur,  3  C.  &  F.  82  ;  9  Bligh.  N.  S.  157)  ;  but  where 
the  settlement  contains  a  covenant  on  the  part  of  the  settlor  to  pay  the 
debt,  that  might  show  his  intention  to  render  his  personal  estate  pri- 
marily liable.  See  Noel  v.  Noel,  12  Price,  263,  264  ;  Barham  v.  Earl 
of  Clarendon,  10  Hare,  126. 

As  to  the  effect  of  lapse  of  time  upon  the  claim  to  exoneration,  see 
Newhouse  v.  Smith,  2  Sm.  &  Giff.  344 ;  Rooke  v.  Lord  Kensington,  21 
Beav.  410  ;  Mellersh  v.  Bridger,  IT  Jur.  908. 

The  law  relating  to  the  exoneration  of  mortgaged  estates  having  been 
found  unsatisfactory,  it  has  been  enacted  by  17  &  18  Vict.  c.  113 
(which  does  not  extend  to  Scotland),  that  "  when  any  person  shall,  after 
the  thirty-first  of  December,  one  thousand  eight  hundred  and  fifty-four, 
die  seised  of  or  entitled  to  any  estate,  or  interest  in  any  land  or  other 
hereditaments  which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage,  and  such 
person  shall  not,  by  his  will,  deed,  or  other  document,  have  signified 
*any  contrary  or  other  intention,  the  heir  or  devisee  to  whom  i-*/.,^-] 
such  land  or  hereditaments  shall  descend  or  be  devised,  shall 
not  be  entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out  of" 
the  personal  estate,  or  any  other  real  estate  of  such  person,  but  the 
land  or  hereditaments  so  charged  shall,  as  between  the  different  persons 
claiming  through  or  under  the  deceased  person,  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  shall  be  charged, 
every  part  thereof,  according  to  its  value,  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  thereof :  Provided  always, 
that  nothing  herein  contained  shall  affect  or  diminish  any  right  of  the 
mortgagee  on  such  lands  or  hereditaments  to  obtain  full  payment  or 
satisfaction  of  his  mortgage  debt  either  out  of  the  personal  estate  of  the 
person  so  dying  as  aforesaid,  or  otherwise ;  provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  of  any  person  claiming  under  or 
by  virtue  of  any  will,  deed,  or  document  already  made  or  to  be  made 
before  the  first  day  of  January  one  thousand  eight  hundred  and  fifty- 
five."     (Sect.  1.) 

It  will  be  observed  that  this  Act  only  comprehends  "  any  estate  or 
interest  in  any  land  or  other  hereditaments,''  the  law  therefore  will  re- 
main unaltered  as  to  the  primary  liability  of  the  general  personal  estate, 
to  satisfy  charges  on  property  not  coming  within  those  terms. 

With  regard  to  property  the  mortgage  of  which  comes  within  the  Act, 
it  seems  that  copyholds  as  well  as  freeholds  are  within  its  provisions 
(Piper  v.  Piper,  1  J.  &  H.  91)  ;  but  leaseholds  for  years  are,  by  the 
language  of  the  Act,  which  speaks  of  "  the  heir  or  devisee  to  whom  such 
lands  or  hereditaments  shall  descend  or  be  devised  "  (words  not  applica- 
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ble  to  leaseholds  for  years),  excluded  from  its  operation;  Solomon  v. 
Solomon,  12  W.  R.  540,  10  Jur.  N.  S.  331. 

With  regard  to  the  question,  as  to  what  is  a  sum  charged  by  way  of 
mortgage  within  the  meaning  of  the  Act,  it  has  been  decided  that  the 
Act  only  applies  where  there  is  a  denned  and  specified  charge  on  a 
specified  estate  (Hepworth  v.  Hill,  30  Beav.  4*76)  ;  that  it  applies  to  an 
equitable  mortgage  of  freeholds,  by  deposit  of  deeds  and  a  memoran- 
dum (Pembrooke  v.  Friend,  1  J.  &  H.  132 ;  Goleby  v.  Goleby,  2  L.  R. 
Eq.  803).  A  vendor's  lien,  however,  for  unpaid  purchase-money,  was 
held  not  to  be  within  the  Act:  Hood  v.  Hood,  5  W.  R.  (V.  C.  S.),  14?  ; 
26  L.  J.  (N.  S.)  Ch.  616  ;  Barnwell  v.  Iremonger,  1  Drew.  &  Sm.  255, 
260.  But  by  a  subsequent  Act,  30  &  31  Vict.  c.  69,  it  was  enacted  that 
in  the  construction  of  the  former  Act  (11  &  18  Vict.  c.  113),  and  of  this 
r*fififi-i  Act,  30  &  31  Vict.  c.  69,  the  word  "  mortgage  "  *shall  be  deemed 
to  extend  to  any  lien  for  unpaid  purchase-money,  upon  any 
lands  or  hereditaments  purchased  by  a  testator.     See  ante,  p.  330. 

The  first  Act  having  in  general  terms  enacted  that  the  "  mortgage 
debt  shall  not  be  discharged  or  satisfied  out  of  the  personal  estate  or 
any  other  real  estate,"  the  generality  of  those  expressions  is  not  limited 
by  the  words  "  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,"  and  they  have  been  held  to  apply  in  favour 
of  the  Crown,  claiming  personalty  for  want  of  next  of  kin:  Dacre  v. 
Patrickson,  1  Drew.  &  Sm.  186. 

With  regard  to  the  operation  of  the  last  proviso  in  the  first  Act,  it 
has  been  decided  that  an  heir  taking  by  descent  after  the  passing  of  the 
Act  will  not  come  within  such  proviso,  and  consequently  he  will  not  be 
entitled  to  exoneration,  although  the  mortgage  deed  by  which  the  equity 
of  redemj)tion  was  reserved  to  his  ancestor  and  his  heirs  was  executed 
{Piper  v.  Piper,  1  J.  &  H.  91)  ;  or  the  will  by  which  the  personalty  is 
bequeathed  was  made  (Power  v.  Power,  8  Ir.  Ch.  Rep.  340)  before  the 
1st  of  January,  1855. 

An  heir-at-law,  or  customary  heir  of  a  testator,  taking  by  descent  an 
estate  which  has  been  the  subject  of  a  lapsed  devise,  in  a  will  made  be- 
fore the  1st  day  of  January,  1855,  will  not  come  within  the  proviso  ex- 
empting from  the  operation  of  the  Act  (11  &  18  Vict.  c.  113)  persons 
"  claiming  under  or  by  virtue  of  any  will  made  before  the  1st  day  of 
January,  1855."     See  Nelson  v.  Page,  1  L.  R.  Eq.  25. 

Where  a  devisee  takes  the  mortgaged  estate  under  a  will  made  before 
the  1st  of  January,  1855,  he  will  come  within  the  meaning  of  the  pro- 
viso, and  be  entitled  to  exoneration,  although  the  devisor  may  have  exe- 
cuted another  will  after  that  date  which,  without  affecting  the  devise, 
operated  as  a  republication  of  the  will :  Bolfe  v.  Perry,  2  N.  R.  (L.  C.) 
91 ;  11  W.  R.  (L.  C.)  614. 

With  reference  to  the  question,  what  will  be  considered  "  a  contrary 
or  other  intention  "  within  the  meaning  of  the  Act,  judges,  as  might  be 
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expected,  have  differed,  and  it  has  been  observed  by  Lord  Westbury,  C, 
that  "  it  is  impossible  to  lay  down  a  general  rule  as  to  what  is  a  suffi- 
cient signification  by  a  testator  of  an  intention  to  exclude  the  operation 
of  the  Act ;  and  that  in  each  case  the  intention  must  be  gathered  from 
the  whole  instrument :  "  Bolfe  v.  Perry,  2  -N.  R.  (L.  C.)  97  ;  11  W.  R. 
(L.  C.)  674,  675. 

Upon  the  construction  of  this  part  of  the  Act,  there  is  a  dictum  of 
Lord  Campbell,  C,  in  Woolstencroft  v.  Woolstencroft,  (2  De  G.,  F.  & 
J.  347),  to  the  effect  that  the  rule  which  had  before  been  observed  with 
respect  to  exempting  *personal  estate,  should  now  be  observed  r*efi>7~i 
with  respect  to  exempting  the  mortgaged  land  from  the  pay- 
ment of  the  mortgaged  money.  With  reference,  however,  to  this  dic- 
tum, Lord  Justice  Turner  has  said  that  "  it  probably  meant  no  more 
than  that  the  intention  must  be  clearly  proved.  If  Lord  Campbell  in- 
tended to  say,  that  as  before  the  Act  it  had  been  necessary  to  show  an 
intention,  not  only  to  charge  the  mortgaged  estate,  but  also  to  discharge 
the  personalty,  so  now  it  was  necessary  to  show  an  intention,  not  only 
that  another  fund  should  be  charged,  but  also  that  the  mortgaged  es- 
tate should  be  discharged,  he  was  not  prepared  'to  follow  him.  In  order 
to  take  a  case  out  of  the  Act,  it  was  sufficient  to  show  a  contrary  inten- 
tion :  this  destroyed  the  analogy  between  the  two  cases.  In  the  one 
case,  the  intention  to  be  proved  was  contrary  to  a  sfettled  rule  of  law ; 
in  the  other,  it  was  only  contrary  to  a  statutory  rule,  expressly  made 
dependent  upon  intention;"  Eno  v.  Tatham,  11  W.  R.  (L.  J.)  475; 
S.  C,  4  Giff.  181 :  and  see  Mellish  v.  Vallins,  2  J.  &  H.  194. 

It  has  been  decided  that  a  mere  direction  by  the  testator  that  the 
debts  "  shall  be  paid  as  soon  as  may  be"  (Pembrooke  v.  Friend,  1  J.  & 
H.  132),  even  although  the  real  estate  in  mortgage  be  devised  in  strict 
settlement  (Goute  v.  Lowndes,  10  L.  R.  Eq.  376);  or  that  debts 
should  be  paid  "  out  of  his  estate"  (Brownson  v.  Lawrence,  6  L.  R. 
Eq.  1)  ;  or  by  his  "  executors  out  of  his  estate"  ( Woolstencroft  v. 
Woolstencroft,  2  De  G.,  F.  &  Jo.  347,  reversing  the  decision  of  Sir  J. 
Stuart,  V.  C,  2  Giff.  192),  the  source  from  which  the  payment  is  to  be 
made  not  being  mentioned,  will  not  show  a  contrary  or  other  intention 
sufficient  to  exonerate  the  mortgaged  estate  from  its  primary  liability. 

Where,  however,  the  personal  estate  was  bequeathed  upon  trust  to 
pay  (Moore  v.  Moore,  1  De  G.  Jo.  &  Sm.  602,  reversing  the  decision  of 
Sir  J.  Romilly,  M.  R.,  10  W.  R.  877),  or  subject  to  the  payment  of 
(Eno  v.  Tatham,  11  W.  R.  (L.  J.)  475  ;  S.  C,  4  Giff.  181 ;  Mellish  v. 
Vallins,  2  J.  &  H.  194)  debts,  these  words  have  been  held  sufficient  to 
show  a  contrary  intention  within  the  meaning  of  the  Act  so  as  to 
charge  the  personalty  primarily  with  the  payment  of  the  mortgage 
debts  on  estates  devised  by  the  will.  See  also  Smith  v.  Smith,  3  Giff. 
263  ;  Smith  v.  Smith,  10  Ir.  Ch.  Rep.  89,  and  on  appeal,  lb.  461 :  and 
Maxwell  v.  Maxwell,  4  L.  R.  Ho.  Lo.  506,  affirming  S.  C.  nom.,  Max- 
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well  v.  Hyslop,  4  L.  R.  Eq.  407,  where  it  was  held  that  a  Scotch  herita- 
ble bond,  given  by  a  domiciled  Englishman,  was  payable  in  exonera- 
tion of  the  estate  upon  which  the  bond  was  charged  out  of  his  residuary 
personal  estate,  bequeathed  for  payment  of  his  "just  debts."  Sed  vide 
contra,  Rowson  v.  Harrison,  31  Beav.  207. 

But  a  testator  may  without  inconsistency  *show  an  intention 
J  that  a  mortgaged  estate  shall  be  exonerated  out  of  the  personal 
estate,  without  signifying  any  intention  that  it  shall  be  exonerated  out 
of  the  other  real  estate ;  and  in  such  case  the  personal  estate  only  is 
applicable  in  payment  of  the  mortgages:  Bodhouse  v.  Mold,  13  W. 
R.  (V.  C.  K.)  854 ;  35  L.  J.  Ch.  67. 

Where  the  testator  has  provided  other  sources  for  the  payment  of 
the  mortgages,  as  for  instance  his  residuarjr  real  or  personal  estate,  the 
general  provisions  of  the  Act  do  not  apply  ;  Allen  v.  Allen,  30  Beav. 
395,  402  ;  Greated  v.  Greated,  26  Beav.  621.  And  see  the  remarks 
thereon,  30  Beav.  401  ;  Newman  v.  Newman,  31  Beav.  33  ;  Stone  v. 
Parker,  1  Drew.  &  Sm.  212. 

In  order  to  remove  doubts  arising  upon  the  construction  of  17  &  18 
Yict.  c.  113,  the  legislature  passed  the  30  &  31  Vict.  c.  69,  which 
enacts,  that  "  in  the  construction  of  the  will  of  any  person  who  may  die 
after  the  31st  day  of  December,  1864,  a  general  direction  that  the 
debts,  or  that  all  (he  debts  of  the  testator,  shall  be  paid  out  of  his  per- 
sonal estate,  shall  not  be  deemed  to  be  a  declaration  of  an  intention 
contrary  to  or  other  than  the  rule  established  by  the  said  Act  (17  &  18 
Vict.  c.  113),  unless  such  contrary  or  other  intention  shall  be  further 
declared  by  words  expressly  or  by  necessary  implication,  referring  to 
all  or  some  of  the  testator's  debts  or  debt  charged  by  way  of  mort- 
gage on  any  part  of  his  real  estate.  (Sect.  1.)  That  in  the  construction 
of  the  said  Act  and  of  this  Act,  the  word '  mortgage'  shall  be  deemed 
to  extend  to  any  lien  for  unpaid  purchase-money  upon  any  lands  or 
hereditaments  purchased  by  a  testator."     (Sect.  2.) 

As  sec.  2  of  this  Act  applies  only  to  lands  or  hereditaments  pur- 
chased by  a  "  testator,"  the  heir-at-law  of  an  intestate  has  been  held  to 
be  entitled  to  have  the  lien  for  unpaid  purchase-money,  upon  an  estate 
purchased  by  the  intestate,  paid  for  out  of  his  personal  estate :  Harding 
v.  Harding,  13  L.  R.  Eq.  493.     See  ante,  p.  330. 

If  a  testator  wishes  to  give  a  direction  which  shall  be  deemed  under 
30  &  31  Vict.  c.  61,  a  declaration  of  an  intention  contrary  to  the  rule 
laid  down  in  Mr.  Locke  King's  Act,  it  must  be  a  direction  applying  to 
his  mortgage  debts  in  such  terms  as  unmistakably  refer  to  or  describe 
them.  See  Nelson  v.  Page,  7  L.  R.  Eq.  25.  There  J.  Nelson,  by  will 
dated  the  13th  of  August,  1835,  after  directing  that  all  his  just  debts, 
funeral  and  testamentary  expenses,  should  be  paid  by  his  executors 
thereinafter  named,  as  soon  as  conveniently  might  be  after  his  decease, 
and  having  made  several  devises  and  bequests,  finally  devised  and  be- 
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queathed  to  his  mother,  Ann  Nelson,  her  heirs,  executors,  administra- 
tors, and  assigns,  all  the  rest,  residue,  and  remainder  of  *his 
estate  and  effects  for  her  and  their  own  use  and  benefit.  Mrs.  L  J 
Nelson  and  the  executors  named  in  the  will,  all  died  in  the  testator's 
lifetime.  In  1842  the  testator  purchased  a  freehold  and  copyhold  estate 
in  Essex,  which,  in  1848,  he  mortgaged  for  2500Z.  and  interest.  On  the 
23d  of  July,  1868,  he  died.  The  plaintiff,  who  was  the  testator's  heir- 
at-law  and  customary  heir,  filed  a  bill  against  the  administratrix 
praying  for  a  declaration  that  he  was  entitled  to  have  the  mortgage  debt 
paid  out  of  the  personal  estate.  It  was  held  by  Sir  G.  M.  Giffard,  V. 
C,  that  he  was  not  so  entitled,  either  under  1*1  &  18  Yict.  c.  113,  or  30 
&  31  Vict.  c.  69.  "  There  can  be  no  doubt,"  said  his  Honor,  "  that  un- 
der the  old  law,  supposing  that  neither  of  these  Acts  had  been  passed, 
this  heir  would  clearly  have  been  entitled  to  exoneration.  Then  came 
Mr.  Locke  King's  Act ;  and  the  facts  to  which  we  have  to  apply  the 
provisions  of  that  statute  are,  that  the  will  was  made  before  the  1st  of 
January,  1855  ;  but  the  person  who  claims  this  property  as  heir  claims 
it  as  the  heir  of  a  person  who  did  not  die  till  after  1867.  Now  Mr. 
Locke  King's  Act  jjrovides  in  substance  as  follows  : — That  when  any 
person  shall,  after  1854,  die  seised  of  land  charged  with  a  mortgage 
debt,  and  such  person  shall  not  by  his  will  have  signified  any  contrary 
or  other  intention,  the  heir  or  devisee  to  whom  such  land  shall  descend 
or  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt  discharged 
out  of  the  personal  estate.  There,  if  we  stop  without  going  to  the  fol- 
lowing proviso,  it  is  plain  that  heirs  and  devisees  are  both  within  the 
Act.  But  then  comes  the  proviso  that  nothing  therein  contained  shall 
affect  the  rights  of  any  person  '  claiming  under  or  by  virtue  of  any  will ' 
made  before  the  first  of  January,  1855.  Now  it  is  plain  that  this  pro- 
viso extends  to  the  case  of  a  devisee  only.  It  is  plain  that  the  only  per- 
son intended  to  be  excepted  by  this  proviso  out  of  the  Act,  is  a  devisee 
under  a  will  made  prior  to  1855.  It  follows,  therefore,  that  this  heir 
comes  within  the  operation  of  the  statute,  although  the  devisee,  had  she 
lived,  would  not  have  done  so. 

"  Then  comes  the  question,  whether  in  these  two  Acts,  taken  together, 
there  is  to  be  found  anything  which  will  take  away  the  effect  of  the 
declaration  to  be  found  at  the  commencement  of  this  will,  that  all  the 
testator's  just  debts  are  to  be  paid  by  his  executors  out  of  his  personal 
estate.  We  all  know  the  direction  which  was  given  to  the  current  of 
the  decisions  on  this  subject.  There  were,  at  length,  so  many  of  them 
that  they  came  to  be  established  as  law,  and  in  the  end  gave  rise  to  the 
passing  of  the  statute  of  1867.  I  think  the  language  of  that  statute  is 
♦reasonably  plain,  though  it  is  not,  perhaps,  so  happily  expressed  r*fi)7n-| 
as  it  might  be. 

"  The  Act  of  1867  says,  that  in  the  construction  of  the  will  of  any 
person  who  may  die  after  1867,  a  general  direction  that  the  debts  shall  be 
vol.  i. — 58 
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paid  out  of  the  personal  estate  shall  not  be  deemed  to  be  a  declaration 
of  an  intention  contrary  to  the  rule  established  by  Mr.  Locke  King's 
Act,  unless  such  contrary  or  other  intention  be  further  declared  by 
words  expressly,  or  by  implication,  referring  to  all  or  some  of  the  tes- 
tator's mortgage  debts.  The  meaning  of  that  appears  to  be  this — that 
if  a  testator  wishes  to  give  a  direction  which  shall  be  deemed  a  declara- 
tion of  an  intention  contrary  to  the  rule  laid  down  by  Mr.  Locke  King's 
Act,  it  must  be  a  direction  applying  to  his  mortgage  debts,  in  such 
terms  as  distinctly  and  unmistakably  to  refer  to  or  describe  them.  I 
cannot  say  that  there  is  in  this  will  a  direction  of  that  kind,  and  I  can- 
not, therefore,  hold  that  the  estate  in  the  hands  of  the  heir  is  exonerated 
from  the  payment  of  the  mortgage  debt."  See  also  Lewis  v.  Lewis,  13 
L.  R.  Eq.  219,  227. 

It  seems  that  land  devised  upon  trusts  for  conversion,  and  taken  in 
its  converted  state,  is  not  an  "  interest  in  land  "  within  the  meaning 
of  Locke  King's  Act :  Lewis  v.  Lewis,  13  L.  R.  Eq.  218. 

Where  freeholds  and  leaseholds  have  been  mortgaged  together,  they 
must,  if  not  exonerated,  as  between  the  heir  and  administrator  of  the 
mortgagor,  bear  the  burthen  rateably  (Evans  v.  Wyatt,  31  Beav.  217; 
and  see  Heveningham  v.  Heveningham,  2  Vern.  355  ;  Lipscomb  v.  Lips- 
comb, 7  L.  R.  Eq.  501  ;  Be  Rochefort  v.  Dawes,  40  L.  J.,  N.  S.  (Ch.) 
625)  ;  but  where  an  estate  is  only  charged  in  aid  of  another,  the  latter 
will  be  primarily  liable :  Stringer  v.  Harper,  26  Beav.  33. 

Where  there  were  two  estates  comprised  in  the  same  mortgage,  and 
the  mortgagor  had  specifically  devised  one  of  them  by  name,  leaving 
the  other  to  pass  by  a  residuary  devise  in  his  will,  it  was  held  by  Lord 
Romilly,  M.  R.,  that  the  latter  estate  was  primarily  liable  to  the  whole 
of  the  mortgage  debt.  This  was  decided  in  Brownson  v.  Lawrance,  6 
L.  R.  Eq.  1,  where  his  lordship  observed,  "The  question  is  whether  as 
between  these  two  properties  Locke  King's  Act  applies,  which  enacts 
'  that  unless  the  testator  has,  by  his  will,  signified  any  contrary  or  other 
intention,  the  mortgaged  property  shall,  as  between  the  different  per- 
sons claiming  through  or  under  him,  be  primarily  liable  to  the  payment 
of  the  mortgage  debt,  every  part  thereof  according  to  its  value,  bearing 
a  proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
P^hi-i  thereof.'  I  am  of  opinion  that,  as  between  these  *two  estates, 
the  Act  does  not  apply,  and  that  the  fact  of  the  testator  having 
specifically  devised  part  of  the  mortgaged  estate,  and  left  the  other 
part  to  pass  by  the  general  residuary  gift,  is  of  itself  an  expression  of 
his  intention,  that  the  part  which  passes  by  the  residuary  gift  shall  be 
primarily  liable  to  the  payment  of  the  whole  of  the  mortgage  debt  in 
exoneration  of  the  part  which  is  specifically  devised." 

The  case  of  Brownson  v.  Lawrance  was  not  followed  in  the  recent 
case  of  Gibbins  v.  JEyden,  7  L.  R.  Eq.  371,  there  the  owner  of  two 
estates,  called  the  Bugbrooke  and  Heyford  estates,  subject  to  the  same 
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mortgage,  specifically  devised  the  former  of  them,  and  left  the  latter  to 
pass  by  a  residuary  devise.  It  was  held  by  Sir  R.  Malins,  V.  C,  that 
the  residuary  devise  was  specific,  and  that  the  two  estates  ought  there- 
fore to  bear  the  mortgage  debt  rateably.  "  The  decision  of  the  Master 
of  the  Rolls,  in  Brownson  v.  Lawrance,  6  L.  R.  Eq.  1,"  said  his  Honor, 
"  was  much  pressed  upon  me  to  show  that  the  devisees  of  the  Heyford 
estate  are  bound  to  exonerate  the  devisee  of  Bugbrooke  from  the  mort- 
gage debt.  The  decision  evidently  proceeded  on  the  ground  that  a 
residuary  devise  of  land  was  not  specific,  as  his  Lordship  himself  had 
decided  in  the  two  cases  of  Rotheram  v.  Rotheram,  26  Beav.  465),  and 
Bethell  v.  Green  (34  Beav.  302) ;  and  though  Brownson  v.  Lawrance 
was  decided  three  months  after  Lord  Chelmsford  had  reversed  the 
decision  of  Vice-Chancellor  Kindersley  in  Hensman  v.  Fryer  (2  L.  R. 
Eq.  627,  reversed  3  L.  R.  Ch.  420),  and  thereby  overruled  Rotheram  v. 
Rotheram,  and  Bethell  v.  Green ;  and  though  the  decision  of  Lord 
Chelmsford  was  cited,  he  did  not  advert  to  it  in  his  judgment.  I  am 
satisfied  that  his  decision  would  have  been  different  if  he  had  considered 
that  case,  for  it  settles  that  an  estate  passing  by  a  residuary  clause  is 
specifically  devised,  and  consequently  takes  away  the  ground  of  the 
decision." 

Where  a  testator,  possessed  of  various  leasehold  estates,  some  of 
which  were  mortgaged,  and  others  not,  specifically  bequeathed  the  lat- 
ter to  the  plaintiff,  and  the  former  to  other  parties ;  and,  after  making 
other  specific  and  pecuniary  bequests,  gave  the  residue  of  his  personal 
estate  to  his  wife,  and  directed  his  trustees  and  executors  to  receive  the 
rents  of  all  his  property,  and  to  apply  the  same  in  payment  of  his  debts, 
together  with  the  principal  money  and  interest  owing  upon  the  mort- 
gage of  his  property,  and  of  the  legacies  and  annuities  given  by  his 
will,  until  the  whole  should  be  fully  paid :  it  was  held  by  Lord  Cran- 
worth,  C,  that  the  bequest  of  the  incumbered  leaseholds  was  not  a  be- 
quest of  the  equity  of  redemption  only  ;  that  the  relative  *values  r^nnn-i 
of  all  the  leaseholds  should  be  ascertained  ;  and  that  the  plain- 
tiff was  not  entitled  to  be  let  into  possession  before  she  had  contributed 
her  rateable  proportion  in  discharge  of  all  the  debts  and  legacies :  Har- 
per v.  Munday,  7  De  Gr.  Mac.  &  Gr.  369. 

In  what  order  assets  are  applicable  in  the  exoneration  of  mortgaged 
Estates.] — Where  a  devisee  is  entitled  to  have  the  estate  exonerated 
from  the  mortgage  debt  by  the  assets  of  the  testator,  they  will  be  appli- 
cable in  the  following  order: — 1st.  The  general  personal  estate :  Philips 
v.  Philips,  2  Bro.  C.  C.  2*73.  2nd.  Lands  expressly  devised  for  pay- 
ment of  debts :  Serle  v.  St.  Eloy,  2  P.  Wms.  386  ;  Phillips  v.  Parry,  22 
Beav.  279.  And  a  proviso  inserted  in  a  mortgage  of  a  lunatic's  estate 
(with  respect  to  which  he  afterwards  died  intestate),  making  such  es- 
tate as  between  his  heirs  and  devisees  primarily  liable  to  the  mortgage 
debt  previous  to  his  lunacy  secured  by  the  deposit  of  the  title  deeds 
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only,  has  been  held  not  to  be  intended  to  shift  the  primary  liability  from 
other  real  estates  which  the  lunatic  had,  when  sane,  devised  upon  trusts 
for  payment  of  his  debts.  See  Freeman  v.  Ellis,  1  Hem.  &  Mill.  758, 
there  a  testator  devised  his  personalty  and  an  estate,  K.,  and  other  real 
estates,  upon  trusts  for  payment  of  debts,  and  subject  thereto,  to  certain 
devisees,  and  afterwards  purchased  the  H.  estate,  as  to  which  he  died 
intestate.  The  testator  deposited  the  deeds  of  the  H.  estate  to  secure 
1000L,  and  was  subsequently  found  lunatic.  Under  an  order  in  lunacy 
a  mortgage  was  made  of  the  H.  and  K.  estates,  to  raise  a  sum  of  money 
to  pay  off  the  1000L,  and  the  other  debts  of  the  lunatic ;  and  a  proviso 
was  inserted,  that  as  between  the  lunatic,  his  heirs  and  devisees,  the  H. 
estate  should  be  considered  as  the  primary  security  for  the  mortgage 
debt.  The  lunatic  having  died,  it  was  held  by  Sir  W.  Page  Wood, 
V.  C,  that,  on  the  true  construction  of  the  proviso,  it  did  not  have  the 
effect  of  exonerating  the  devised  estates  at  the  expense  of  the  H.  estate, 
and  the  devised  estates  were  ordered  to  be  first  applied  in  payment  of 
the  mortgage  debt.  3rd.  Lands  descended  to  the  heir :  Oalton  v.  Han- 
cock, 2  Atk.  424,  427,  430 ;  Lomax  v.  Lomax,  12  Beav.  285.  And  4th. 
Lands  devised  charged  with  debts:  Davies  v.  Topp,  2  Bro.  C.  C.  259: 
and  in  this  last  case  all  the  devisees  (including  the  devisee  of  the  mort- 
gaged estate,  if  so  charged)  must  contribute  pro  rata  towards  pay- 
ment of  the  mortgage  debt :  Carter  v.  Bamadiston,  1  P.  Wms.  505  ; 
Middleton  v.  Middleton,  15  Beav.  450.  Secus,  if  other  devised  estates 
are  not  charged  with  debts ;  Oalton  v.  Hancock,  2  Atk.  482 ;  Emuss  v. 
__  -,  Smith,  2  De  G.  &  Sm.  *722.  Nor  is  the  devisee  entitled  to  have 
his  estate  exonerated  out  of  estate  comprised  in  a  residuary 
devise,  which  is  now  held,  notwithstanding  1  Vict.  c.  26,  s.  24,  to  be 
specific.  See  Eddels  v.  Johnson,  1  Giff.  22  ;  Pearmain  v.  Twiss,  2  Giff. 
130 ;  Emuss  v.  Smith,  2  De  G.  &  Sm.  722 ;  Clark  v.  Clark,  34  L.  J.  N. 
C.  (Ch.)  477  ;  overruling  Dady  v.  Hartridge,  1  Dr.  &  Sm.  236  ;  Barn- 
well v.  Iremonger,  lb.  242  ;  Rotheram  v.  Rotheram,  26  Beav.  465 ;  Rod- 
house  v.  Mold,  35  L.  J.  Ch.  67.  And  see  Hensman  v.  Fryer,  3  L.  R. 
Ch.  App.  420,  where  Lord  Chelmsford,  reversing  the  decision  of  Sir  E. 
Kindersley,  "V.  C,  decided  that  a  residuary  devise  was  specific,  but  by 
mistake  made  the  specific  devisee  contribute  rateably  to  pay  debts  with 
pecuniary  legatees.  See  Collins  v.  Lewis,  8  L.  R.  Eq.  708.  Nor  is  the 
devisee  entitled  to  have  the  estate  exonerated  out  of  the  personalty,  as 
against  specific  legatees  (O'Neal  v.  Mead,  1  P.  Wms.  693;  Emuss  v. 
Smith,  2  De  G.  &  Sm.  737,  738) ; — nor  as  against  pecuniary  legatees 
(Lutkins  v.  Leigh,  Ca.  t.  Talb.  53 ;  Johnson  v.  Child,  4  Hare,  87) ; — 
nor  as  against  a  widow's  paraphernalia  (1  P.  Wms.  730) ; — nor,  a  for- 
tiori, as  against  creditors.  See  Hamilton  v.  Worley,  2  Ves.  jun.,  65, 
where  Lord  Loughborough  observes,  "  The  equity  the  Court  affords  to 
a  person  entitled  to  real  estate  by  devise,  to  have  the  incumbrances  upon 
it  discharged  as  a  debt  out  of  the  personal  estate,  can  go  no  farther  than . 
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this : — as  between  the  heir  or  devisee  of  the  estate  and  residuary  lega- 
tee, it  cannot  interfere  with  the  disposition  of  other  parts,  as  specific  or 
general  legacies,  much  less  with  the  interests  of  creditors." 

The  heir,  where  an  estate  descends  subject  to  a  mortgage,  is  entitled 
to  exoneration,  in  cases  not  within  the  Act  17  &  18  Vict.  c.  113,  as 
amended  by  30  &  31  Vict.  c.  69,  first,  out  of  the  general  personal  estate  ; 
and,  lastly,  out  of  real  estates  expressly  devised  for  payment  of  debts : 
Hill  v.  Bishop  of  London,  1  Atk.  621. 

The  election  of  the  mortgagee  to  come  upon  the  personalty  for  pay- 
ment of  the  mortgage  debt  will  not  determine  what  fund  shall  be  ulti- 
mately charged  with  it ;  for,  under  the  ordinary  rule  of  marshalling  the 
simple  contract  creditors,  the  widow  or  legatees  would  have  a  right  to 
stand  in  his  place  for  so  much  of  the  real  estate  as  he  should  take  out  of 
the  personal.'  They  will  not,  therefore,  be  prejudiced,  nor  will  the  de- 
visee be  benefited  by  the  election  of  the  mortgagee  to  proceed,  as  he  un- 
doubtedly may,  against  the  personal  estate  in  the  first  instance. 


It  is  a  well  settled  principle,  in 
this  country,  that,  in  the  adminis- 
tration of  assets,  the  personal  es- 
tate is  the  natural  and  primary 
fund  for  the  payment  of  debts  and 
legacies,  and,  as  a  general  rule, 
must  first  be  exhausted,  before  the 
real  estate  can  be  made  liable  ;  and 
it  will  not  be  exonerated  by  a 
charge  on  the  real  estate,  unless 
there  be  express  words,  or  a  plain 
intent,  in  the  will,  to  make  such 
exoneration ;  Lupton  v.  Lupton, 
2  Johnson's  Chancery,  614,  628  ; 
Livingston  v.  Newkirk,  3  Id.  312, 
319;  M'Kay  v.  Green,  lb.  56; 
Rogers  v.  Rogers,  1  Paige,  188, 
190 ;  Morris  v.  Mowatt,  2  Id.  587, 
591 ;  Mollan  v.  Griffith,  3  Id.  402, 
404 ;  Hancock  v.  Minot,  8  Picker- 
ing, 29,  37  ;  Ruston  et  al.  v.  Rus- 
ton,  2  Yeates,  54,  63,  65  ;  Todd  v. 
Todd's  Executors,  1  Sergeant  & 
Rawle,  453,  457,  458  ;  Martin  and 
another  v.  Fry,  17  Id.  426,  429; 
Miller  v.  Harwell  and  Johnson,  3 
Murphy,    195,    201 ;    M'Loud    v. 


Roberts  et  al.,  4  Hening  &  Mun- 
ford,  443  ;  Foster  and  Wife,  and 
others,  v.  Crenshaw's  Executors,  3 
Munford,  514  ;  Waring  v.  Waring, 
2  Bland,  673,  675  ;  Wyse  et  al.  v. 
Smith  and  Buchanan,  4  Gill  & 
Johnson,  296,  302;  Chase  v.Lock- 
erman,  11  Id.  186,  203;  Marsh's 
Heirs  v.  Marsh's  Devisees,  10  B. 
Monroe,  360;  Alexanders.  Waller, 
6  Bush.  330  ;  Clark  v.  Henshaw,  30 
Indiana,  144.  See  post,  vol.  2,  note 
to  Aldrich  v.  Cooper.  If  both  the 
personal  and  real  estate  are  ex- 
pressly charged  with  the  payment 
of  debts,  they  do  not  become  liable, 
equally,  but  the  personalty  must 
first  be  exhausted,  before  the  land 
can  be  sold ;  Hoye  v.  Brewer  and 
Troup,  3  Id.  153,  157  ;  Leavitt  v, 
Wooster,  14  New  Hampshire,  551, 
564 ;  Sims  v.  Sims,  2  Stockton's 
Chancery,  158 ;  Clinefelter  v. 
Ayers,  16  Illinois,  329.  See  Hays 
et  al.  Executors  v.  Jackson  et  al.,  6 
Massachusetts,  149, 151 ;  M'  Camp- 
bell v.  M'  Campbell,  5  Monroe,  92, 
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102.  And  the  same  rule  holds 
good  with  reference  to  a  charge  of 
legacies ;  Sims  v.  Sims,  2  Stock- 
ton's Ch.  158 ;  Ganfield  v.  Bost- 
wick,  21  Conn.  550.  But  when 
real  and  personal  property  are 
blended  together  in  one  fund,  and 
charged  with  a  common  burden, 
the  right  of  the  realty  to  exonera- 
tion, at  the  expense  of  the  person- 
alty, will  cease,  and  each  will  be 
compelled  to  contribute  equally; 
Elliott  v.  Carter,  9  Grattan,  541, 
553. 

Though  a  mere  charge  upon 
lands  will  not  render  them  the 
primary  fund,  yet  lands  descended, 
or  devised  to  be  sold,  or  devised 
on  condition  that  the  devisee  shall 
pay  the  testator's  debts,  will  be 
liable  in  preference  to  personalty 
specifically  bequeathed.  But  this 
result  will  not  follow  from  a  direc- 
tion that  the  land  shall  be  sold  for 
the  purpose  of  paying  legacies,  or 
of  distributing  the  proceeds  among 
persons  designated  by  the  testator, 
nor  unless  the  object  of  the  sale  be 
to  provide  a  fund  for  the  payment 
of  debts;  Martin  v.  Fry,  11  S.  & 
R.  426. 

Lands  descended  are  certainly 
liable  before  specific  bequests  of 
personalty  ;  The  Commonwealth  v. 
Shelby,  13  Sergeant  &  Rawle,  348  ; 
Warley  v.  Warley,  1  Bailey's 
Equity,  398. 

In  Robards  v.  Wortham,  2  Peve- 
reux's  Equity,  113,  where  this 
point  was  decided,  the  general 
principle  as  to  the  kind  of  appro- 
priation of  land  for  the  payment 
of  debts,  which  will  render  such 
land  primarily  liable,  was  very 
clearly  stated.    "If  lands  be  de- 


vised to  be  sold  for  the  express 
purpose  of  paying  debts,"  said 
Ruffln,  J.,  in  delivering  judgment, 
"  and  the  surplus  given  away  as 
money,  there  can  be  no  doubt  they 
are  first  liable,  even  as  between 
them  and  a  residuary  legatee,  un- 
less some  express  interest  is  given 
to  another  in  the  land  fund.  For 
the  residue  is  not  given  there  in  its 
general  sense,  after  payment  of 
debts ;  but  it  means  the  residue  of 
the  personal  property  after  taking 
out  such  parts  as  are  before  given 
away.  But  where  lands  are  merely 
charged,  a  question  arises,  are  they 
to  pay  before  or  after  the  person- 
alty ?  And  the  general  rule  is, 
that  unless  the  contrary  clearly — 
formally,  expressly — appear,  the 
personal  estate  is  to  be  first  ex- 
hausted, and  the  real  is  only  auxil- 
iary ;  the  charge  being  considered 
as  an  act  of  honesty  in  the  testa- 
tor, to  have  his  debts  of  all  sorts 
certainly  and  speedily  paid;  and 
not  to  change  the  fund  in  the  first 
instance,  to  which  resort  is  to  be 
had.  The  law  fixes  the  burden  on 
the  personalty,  and  that  can  only 
be  altered  by  the  testator.  And 
the  intention  on  his  part  to  alter 
it,  is  not  inferred  upon  slight 
grounds.  Charging  the  land  is  not 
sufficient.  However  anxiously  it 
is  done,  that  will  not  of  itself,  have 
the  effect  of  exempting  the  person- 
alty, says  Lord  Rosslyn,  in  Taitt 
v.  Northivick.  And  Lord  Thur- 
low  says,  in  Samwell  v.  Wake,  (1 
Bro.  C.  144,)  and  at  several  other 
times,  that  the  testator  must  not 
only  charge  the  real  estate,  but 
must  show  his  purpose  that  the 
personal  should  not  be  applied,  be- 
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fore  the  latter  will  be  exempted. 
Many  minute  criticisms  on  wills 
have  been  made,  to  ascertain  the 
intention  in  this  respect.  The 
final  result  of  the  discussions  has 
been,  that  unless  the  personalty, 
although  specifically  bequeathed, 
be  expressly  or  clearly  exonerated 
by  other  parts  of  the  will,  a  charge 
upon  the  lands  will  not  have  that 
effect.  The  reason  is,  that  after 
one  fund  becomes  fixed  with  the 
debts,  or  a  particular  debt,  that 
fund  can  be  relieved  only  by  plain 
words  postponing  its  liability,  and 
substituting  another  fund  in  its 
place.  A  general  charge  will  not 
do ;  because  that  may  as  well  be 
considered  the  creation  of  an  addi- 
tional fund,  in  aid  of  that  already 
liable,  as  the  provision  of  a  sole 
fund  for  the  payment  of  debts. 
But  it  is  entirely  different,  where 
the  personalty  is  specifically  be- 
queathed, and  the  lands  descend. 
So  essentially  different  are  the 
cases,  that  I  should  not  have  felt 
bound  to  notice  at  large  those 
cases,  of  a  charge,  but  for  the  pur- 
pose of  exhibiting  clearly  their 
leading  principle. 

"  That  principle  is,  that  the  or- 
der of  liability  once  existing  be- 
tween two  funds  can  be  changed 
only  by  the  intention  of  the  testa- 
tor ;  and  to  show  such  intent,  ex- 
press or  plain  words  are  indispen- 
sable, so  as  to  make  the  intent 
manifest. 

"  Where  lands  descend,  they,  as 
well  as  the  personalty,  constitute  a 
primary  fund  for  the  satisfaction 
of  specialty  debts  and  specific 
liens.  And  the  testator,  by  giving 
away  the   personalty   by   specific 


bequests,  is  held  to  show  his  inten- 
tion, that  the  land  shall  bear  its 
own  burden  unassisted.  Hence 
that  may  be  called  the  order,  in 
which  by  law  those  funds,  thus 
situated,  are  to  pay.  That  order 
will  not  be  disturbed,  but  upon  a 
plain  intent,  as  if  the  land  be  de- 
vised to  the  heir.  He  takes  in- 
deed as  heir,  because  the  better 
title.  Yet  as  denoting  the  intent, 
he  shall  for  this  purpose  be  con- 
sidered as  a  devisee ;  who  always 
holds  exempt  from  debts,  until  all 
the  personalty  is  exhausted,  unless 
the  devise  be  for  the  payment  of 
debts,  or  there  be  a  charge  in 
terms  which  placed  the  land  in 
front  of  the  personalty.  No  doubt 
the  whole  is  under  the  testator's 
control ;  and  he  may  even  effectually 
declare,  that  lands  descended  shall 
be  eased  by  his  general  personal 
residue,  or  even  his  particular 
legacies.  But  it  will  be  admitted 
by  every  one,  after  considering 
the  before  mentioned  cases,  and 
the  principle  on  which  they  are 
founded,  that  to  do  that,  the  words 
must  be  indeed  strong.J'  In  the 
subsequent  case  of  Palmer  v. 
Armstrong,  lb.  268,  these  views 
were  again  affirmed,  and  it  was  de- 
clared that  the  mere  circumstance 
of  charging  land  with  the  payment 
of  debts  did  not  render  it  primarily 
liable. 

In  like  manner  a  specific  be- 
quest of  all  the  personalty,  and  a 
devise  of  land  under  the  condition 
that  the  devisee  pay  all  the  testa- 
tor's debts,  will  render  the  land  the 
primary  fund,  to  the  exemption  of 
the  personalty,  even  if  the  devisee 
refuses  the  land  upon  those  terms ; 
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because  the  intent  of  the  testator 
is  sufficiently  manifested  ;  AP  Fail's 
Appeal,  8  Barr,  290.  "  In  order 
to  exonerate  personal  estate  from 
the  payment  of  debts,"  said  the 
court, "  there  must  be  either  express 
■words  or  a  plain  intention,  as  it 
is  the  primary  fund.  But  the  in- 
tention may  be  found,  not  only  in 
the  mode  in  which  the  personal  es- 
tate is  given,  but  also  in  the  man- 
ner of  the  devise  of  the  real  estate. 
The  real  estate  may  be  so  appro- 
priated to  the  payment  of  debts 
and  legacies,  as  to  show  a  clear  in- 
tention that  they  shall  not  be  a 
burden  on  any  other  fund,  although 
the  personal  estate  is  not  expressly 
exempted."  The  opinion  of  the 
judge,  perhaps,  was,  that  the  mere 
form  of  the  devise  was  enough  to 
exonerate  the  personalty,  even  if 
the  latter  had  not  been  specially 
bequeathed  ;  but  the  case  is  not  an 
authority  for  such  a  position. 

But  if  the  personalty  be  be- 
queathed generally  and  not  speci- 
fically, it  will  not  be  exempted  in 
preference  to  descended  land,  un- 
less an  intention  to  that  effect  be 
disclosed  in  the  will ;  Verdier  v. 
Verdier,12  Richardson's  Eq.  138. 
In  the  Case  of  Walker's  Estate,  3 
Rawle,  229,  there  was  a  bequest  to 
the  testator's  widow  of  "all  his 
household  goods  and  furniture, 
moneys,  bonds,  mortgages,  out- 
standing debts  due  and  owing  to 
him,  and  all  his  other  personal  es- 
tate of  what  nature  or  kind  so- 
ever -J'  but  it  was  decided  that  this 
personal  property  was  liable  to 
debts  in  preference  to  after-ac- 
quired lands.  "  In  order  to  exoner- 
rate  this  personal  fund,"  said  the 


court,  "  the  will  must  contain  ex- 
press words  for  that  purpose,  a 
clear,  manifest  intention,  a  plain 
declaration,  or  a  necessary  infer- 
ence, tantamount  to  express  words. 
The  question,  in  each  particular 
case  of  exemption,  resolves  itself 
into  this  :  Does  there  appear  from 
the  whole  testamentary  disposition, 
taken  together,  an  intention  on  the 
part  of  the  testator,  so  expressed, 
as  to  convince  a  judicial  mind,  that 
it  was  meant  not  merely  to  charge 
the  real  estate,  but  so  to  charge  it 
as  to  exempt  the  personal  ?  For 
it  is  not  by  an  intention  to  charge 
the  real,  but  by  an  intention  to  dis- 
charge the  personal  estate,  that 
the  question  is  to  be  decided." 

The  rule  in  regard  to  the  pri- 
mary liability  of  personal  estate,  is 
to  a  considerable  extent,  the  same 
in  regard  to  legacies  as  to  debts  ; 
Sims  v.  Sims,  2  Stockton's  Ch. 
158 ;  but  the  New  York  cases  re- 
cognize a  distinction  as  to  exoner- 
ation by  an  express  bequest  of  the 
whole  personalty.  "  I  agree  with 
the  present  Lord  Chancellor  of  Ire- 
land," said  the  chancellor,  in  Hoes 
v.  Van  Hoesen,  1  Barbour's  Chan- 
cery, 380,  400,  "  that  the  soundest 
and  most  sensible  rule  of  construc- 
tion, both  as  to  debts  and  legacies, 
would  have  been,  that  if  there  are 
express  words  of  dedication  of  a 
portion  of  the  real  estate  for  the 
payment  of  debts  or  legacies,  and 
the  testator  has  disposed  of  all  his 
personal  estate  specifically,  the 
fund  which  the  testator  has  him- 
self provided  for  the  purpose 
should  be  deemed  the  primary 
fund.  The  current  of  authorities, 
however,   is  certainly    the    other 
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way,  so  far  as  relates  to  the  pay- 
ment of  debts,  at  least.  It  is  also 
the  general  rule  that  the  personal 
estate  is  the  primary  fund  for  the 
payment  of  legacies,  although  such 
legacies  are  charged  upon  the 
real  estate ;  whether  such  real  es- 
tate be  devised  with  a  direction  to 
the  trustee  to  pay  the  legacies,  or 
is  charged  with  such  legacies,  or 
given  to  trustees  for  that  purpose. 
But  in  reference  to  legacies,  an  ab- 
solute disposition  of  all  the  per- 
sonal estate  of  the  testator,  and 
not  a  mere  residuary  bequest,  is 
sufficient  to  manifest  the  intent  of 
the  testator  to  charge  the  realty  in 
exoneration  of  the  personalty. 
Thus  in  the  case  of  Kelsey  v. 
Beyo,  (3  Cow.  Rep.  133,;  where 
the  testator  bequeathed  his  whole 
personal  estate,  after  payment  of 
debts,  to  his  wife  for  life,  with  re- 
mainder to  all  his  children  at  her 
death,  and  then  devised  all  his  real 
estate  to  his  son  N.  in  fee,  subject 
to  certain  privileges  therein,  in  fa- 
vor of  the  widow ;  and  directed 
him  to  pay  certain  legacies,  one- 
half  thereof  in  two  years  after  the 
testator's  death  and  the  other  half 
in  two  years  after  the  death  of  the 
widow ;  and  made  the  devisee  and 
other  persons  executors ;  the  Su- 
preme Court  held  that  it  was  mani- 
fest from  the  will  that  he  meant  to 
exonerate  the  personal  estate.  But 
in  the  subsequent  case  of  Tole  v- 
Hardy,  (6  Cow.  Rep.  333,)  where 
the  testator  directed  that  his  widow 
should  be  maintained  out  of  his  es- 
tate, and  that  she  should  have  all 
his  furniture,  &c,  and  then  de- 
vised his  real  estate  to  his  son  in 
fee,  and  directed  him  to  pay  cer- 


tain legacies,  and  appointed  the 
widow  executrix,  and  the  devisee 
the  executor  of  the  will ;  and  the 
same  court  held  that  the  personal 
estate,  not  specifically  bequeathed, 
was  not  exonerated,  and  was  the 
primary  fund  for  the  payment  of 
the  legacies ;  although  the  devisee 
was  also  charged  with  the  payment, 
in  respect  to  the  land  devised  to 
him.  And  I  have  not  been  able  to 
find  any  case,  where  the  personal 
estate  was  not  in  terms  exonerated, 
or  the  legacies  declared  to  be 
chargeable  upon  the  real  estate  ex- 
clusively, in  which  an  interest  in 
personal  property  not  disposed  of 
by  the  will  was  held  to  be  exoner- 
ated. On  the  contrary,  it  appears 
to  be  settled,  that  where  the  per- 
sonal estate  is  in  terms  exonerated, 
for  the  benefit  of  a  particular  lega- 
tee, and  not  for  the  benefit  of  such 
estate  generally,  the  failure  of  the 
particular  bequest  destroys  the 
exoneration  pro  tanto."  "  The  mere 
making  of  a  provision  for  the  pay- 
ment of  debts  or  legacies  out  of 
the  real  estate,"  said  Jewett,  Ch. 
J.,  in  the  same  case  in  the  Court 
of  Appeals,  where  the  decree  of 
the  chancellor  was  affirmed,  "  does 
not  discharge  the  personalty. 
There  must  be  an  intention  not 
only  to  charge  the  realty,  but  to 
exonerate  the  personalty ;  not 
merely  to  supply  another  fund, 
but  to  substitute  that  fund  for  the 
property  antecedently  liable.  Thus, 
in  numerous  cases,  it  has  been  held 
that  neither  a  charge  of  debts  on 
the  testator's  lands  generally,  or 
on  a  specific  portion  of  them,  nor  a 
devise  upon  trust  for  sale,  however 
formally  or  anxiously  framed,  nor 
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the  creation  of  a  term  of  years  for 
the  purpose  of  such  charge,  will 
exonerate  the  personaltj'.  Nor  is 
it  material  that  the  charge  is  im- 
posed on  the  devisee  in  the  terms 
of  a  condition,  as  where  real  estate 
is  devised  to  A.,  he  paying  the 
debts  and  legacies,  or  the  like. 
In  all  these  cases,  the  charge  upon 
the  realty,  or  the  condition  that 
the  devisee  shall  pay  as  directed, 
is  deemed  and  taken  to  have  been 
made  in  aid  of  the  primary  fund, 
and  not  in  exoneration  of  it,  unless 
there  is  an  absolute  disposition  of 
all  the  personal  estate  of  the  testa- 
tor ;  in  such  case,  the  intent  of  the 
testator  to  charge  the  realty  in 
exoneration  of  the  personalty,  is 
sufficiently  manifested  ;  "  Hoes  and 
others  v.  Van  Hoesen,  1  Comstock, 
120,  123.  See  post,  vol.  2,  notes 
to  Aldrich  v.  Cooper. 

It  is  well  settled,  that  if  a  per- 
son borrows  money,  and  gives  his 
bond  and  mortgage  for  the  debt, 
the  mortgage  is  merely  a  collateral 
security  for  the  personal  obliga- 
tion, and  the  heir  or  devisee  may 
call  upon  the  executor  to  exonerate 
the  land,  by  an  application  of  the 
personal  assets  to  the  discharge 
of  the  mortgage :  see  Case  of  Key- 
zey,  Jr.,  9  Sergeant  &  Rawle,  71, 
73  ;  Cumberland  v.  Codrington,  3 
Johnson's  Chancery,  229,  257 ; 
Euston  et  al.  v.  Ruston,  2  Yeates, 
54  ;  Hewes  v.  Dehon,  3  Gray,  205  ; 
Mansel's  Estate,  1  Parson'sEquity, 
367  ;  Goodburn  v.  Stevens,  1  Mary- 
land, Chancery,  420  ;  Plumpton  v. 
Plumpton,  11  Allen,  139  ;  post,  vol. 
2,  notes  to  Aldrich  v.  Cooper. 
This,  however,  is  now  altered  in 
New  York,  by  the  Revised  Stat- 


utes, which  enact  that  "  whenever 
any  real  estate,  subject  to  a  mort- 
gage executed  by  an  ancestor  or 
testator,  shall  descend  to  an  heir, 
or  pass  to  a  devisee,  such  heir  or 
devisee  shall  satisfy  and  discharge 
such  mortgage,  out  of  his  own 
property,  without  resorting  to  the 
executor  or  administrator  of  his 
ancestor,  unless  there  be  an  ex- 
press direction  in  the  will  of  such 
testator,  that  such  mortgage  be 
otherwise  paid."  1  R.  S.  p.  749, 
s.  4 ;  see  Mollan  v.  Griffith,  3 
Paige,  402,  404  ;  House  v.  House, 
10  Id.  159,  164. 

But  the  distinction  between 
mortgage  debts  originally  con- 
tracted by  the  testator,  and  those 
contracted  by  another,  is  also  es- 
tablished in  the  American  cases ; 
and  it  is  agreed,  that  in  the  latter 
case,  the  land  is  considered  as  the 
debtor,  and  shall  bear  its  own  bur- 
den. If  A.  purchases  an  estate 
subject  to  a  mortgage,  and  dies, 
his  personal  estate  shall  not  be  ap- 
plied to  the  exoneration  of  the 
land,  unless  he  has  done  some  act 
by  which  he  has  created  a  new 
and  original  liability  in  himself; 
Case  of  Keyzey,  Jr.,  9  Sergeant 
&  Rawle,  71,  73.  The  nature  of 
the  act  or  promise  by  which  the 
purchaser  of  lands  subject  to  an 
incumbrance,  makes  his  personal 
assets  liable,  was  verj'  thoroughly 
discussed  with  an  examination  of 
all  the  cases,  by  Chancellor  Kent, 
in  Cumberland  v.  Codrington,  2 
Johnson's  Chancery,  229,  257,  272. 
"  The  question,"  says  the  chancel- 
lor, in  that  case,  "  seems  to  be,  not 
merely  whether  the  purchaser  has 
rendered  himself  liable  at  law  to  a 


DUKE     OF     ANCASTEK    V.    MAYER. 


923 


suit  by  the  creditor,  but  which 
estate  is  to  be  deemed  the  primary- 
fund,  and  which  only  the  auxiliary. 
When  a  man  gives  a  bond  and 
mortgage  for  a  debt  of  his  own 
contracting,  the  mortgage  is  under- 
stood to  be  merely  a  collateral 
security  for  the  personal  obliga- 
tion. But  when  a  man  purchases, 
or  has  devised  to  him,  land  with 
an  incumbrance  on  it,  he' becomes 
a  debtor  only  in  respect  to  the 
land  ;  and  if  he  promises  to  pay  it, 
it  is  a  promise  rather  on  account 
of  the  land,  which  continues,  not- 
withstanding, in  many  cases,  to  be 
the  primary  fund.  The  same  equity 
which  in  other  cases  makes  the 
personal  estate  contribute  to  ease 
the  land,  as  between  the  real  and 
personal  representatives,  will  here 
make  the  land  relieve  the  personal 
estate.  There  is  good  sense  and 
justice  in  the  principle;  and  I  feel 
the  force  of  the  doctrine,  that  it 
requires  very  strong  and  decided 
proof  of  intention,  before  the  court 
can  undertake  to  shift  the  natural 
course  and  order  of  obligations  be- 
tween the  two  estates. 

"  Lord  Thurlow,  in  Ancaster  v. 
Mayer,  seemed  inclined  to  think, 
that  in  Evelyn  v.  Evelyn,  the  son 
by  his  covenant  had  made  the  debt 
his  own,  and  lie  supposed  the  idea 
of  the  court  must  have  been,  that 
the  covenant  was  by  wa}r  of  accom- 
modating the  charge,  and  not  of 
making  the  charge  his  own.  But 
there  are  so  many  cases,  and  even 
some  decided  by  Lord  Thurlow, 
in  which  a  mere  bond  or  covenant 
to  the  mortgagee  will  not,  of  itself, 
and  without  other  circumstances, 
shift  the   charge,   that   I   see  no 


ground  for  surprise  at  this  com- 
manding decision. 

"  The  result  of  the  cases  seems 
to  be,  that  as  to  wills,  the  testator 
may,  by  express  directions,  charge 
such  an  incumbrance  upon  his  per- 
sonal assets,  or  even  without  ex- 
press words,  he  may  do  it  by  dis- 
positions and  language  that  are 
tantamount ;  as  if,  for  instance,  the 
continuance  of  the  charge  prima- 
rily on  the  land  would  be  repug- 
nant to  some  of  the  provisions  in 
the  will  and  defeat  them.  As  to 
other  acts  of  the  purchaser  in  his 
lifetime,  in  order  to  charge  his 
personal  estate  as  the  primary 
fund,  he  must  make  himself,  by 
contract,  personally  and  directly 
liable  at  law  for  the  debt  to  the 
owner  of  the  incumbrance  ;  and 
even  a  covenant  or  bond  for  the 
purpose  will  not  be  sufficient  un- 
less accompanied  with  circumstan- 
ces showing  a  decided  intention  to 
make  thereby  the  debt  personally 
his  own." 

Where  premises  are  sold,  sub- 
ject to  a  mortgage,  as  part  Of  the 
consideration-money,  the  grantee, 
as  between  himself  and  the  grantor, 
is  bound  to  pay,  and  is  liable  to 
an  action  on  the  part  of  the  grantor 
for  breach  of  contract  in  not  pay- 
ing ;  Campbell  v.  Shrum,  3  Watts, 
60 ;  Trevor  v.  Perkins,  5  Wharton, 
244,  253  ;  Young  v.  Stone,  4  Watts 
&  Sergeant,  45  ;  Blank  v.  German, 
5  Id.  36  ;  Dubbs  v.  Finley,  2  Barr, 
39V  ;  (see  Walker  v.  Physick,  5  Id. 
193  ;)  and  in  equity  the  grantee  is, 
as  between  himself  and  the  grantor, 
considered  as  the  principal  debtor, 
and  the  grantor  as  his  surety  en- 
titled  upon  payment,  to   all  the 
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privileges  of  that  character;  Marsh 
v.  Pike,  10  Paige,  595  ;  Cornell  v. 
Prescott,  2  Barbour,  S.  C.  17,  18; 
but  the  grantee  does  not  become 
personally  liable  to  the  mortgagee 
without  some  promise  or  engage- 
ment made  to  him ;  Dorr  v.  Pe- 
ters, 3  Edwards,  132, 133 ;  Kearney 
v.  Tanner,  It  Sergeant  &  Rawle, 
94,  91 ;  Daniel  v.  Leitch,,V6  Grat- 
tan,  195.  "  There  is  a  distinction 
to  be  noticed  running  through  the 
great  mass  of  cases  cited  by  Chan- 
cellor Kent,  in  Cumberland  v. 
Codrington,"  said  the  Vice-Chan- 
cellor in  King  v.  Whitely  and 
others,  Hoffman,  47Y  :  "  one  class 
of  the  cases  is  where  the  assump- 
tion of  the  debt  is  undeniable,  but 
it  still  remains  to  decide  whether 
the  land  must  first  be  resorted  to. 
The  other  class  is,  where  the  ques- 
tion arises  whether  any  assumption 
has  been  made.  Chancellor  Kent 
states  that  the  cases  all  agree  that 
no  covenant  with  the  mortgagor  is 
sufficient  to  make  the  debt  a  per- 
sonal one  of  the  purchaser.  There 
must  be  a  direct  communication 
and  contract  with  the  mortgagee." 
There  are,  therefore,  three  dis- 
tinct classes  of  cases,  in  regard  to 
the  liability  of  the  purchaser  of 
mortgaged  premises.  1.  Where 
he  becomes  personally  liable  to 
his  vendor  for  the  payment  of 
the  mortgage  money,  though  liable 
to  the  mortgagee  only  in  re- 
spect of  the  land.  2.  Where  he 
makes  himself  personally  liable  to 
the  mortgagee,  yet  so  that  after 
his  death  his  general  personal 
estate  is  liable  only  as  surety  for 
the  land,  and  therefore  seconda- 
rily.   3  Where  he  substitutes  his 


personal  obligation  as  the  primary 
debt,  the  land  being  liable  only 
upon  the  failure  of  his  personal 
assets.  SeeHoffi's  Appeal,  12  Har- 
ris, 200  ;  Thompson  v.  Thompson, 
4  Ohio,  N.  S.  333 ;  Post,  vol.  2,  notes 
to  Aldrich  v.  Cooper;  Gould  v. 
Winthrop,  5  Rhode  Island,  319. 

[The  result  will  be  the  same 
whether  the  title  to  the  land  is 
acquired 'by  operation  of  law  or 
by  grant ;  and  whether  it  has  its 
origin  in  a  gift  or  a  purchase ;  the 
rule  being  that  an  obligation  in- 
curred by  the  former  owner,  shall 
not  be  regarded  as  the  debt  of  his 
successor,  nor  thrown,  in  the  first 
instance,  upon  the  personal  assets 
of  the  latter,  unless  he  has  manifest- 
ed an  intention  to  make  it  primarily 
his  own,  and  not  merely  as  a  means 
of  securing  his  hold  on  the  land. 
In  re  Taylor,  8  Exchequer, 
384 ;  Cumberland  v.  Codrington, 
3  Johnson's  Ch.  229.  Thus  where 
land  which  had  been  mortgaged  by 

A.  and  devised  by  him  to  B.,  was 
subsequently  devised  by  B.  to  C, 
who  was  named  as  executor  in  the 
will,  C.  was  held  to  have  no  right 
or  authority  to  apply  the  assets  of 

B.  to  the  payment  of  the  mort- 
gage, because  that  would  have 
been  to  take  the  property  of  one 
man  to  pay  the  debt  of  another ; 
B.  being  as  much  a  stranger  to  the 
obligation  of  A.  as  if  he  held  no 
interest  in  the  premises  which  had 
been  mortgaged  as  a  security  for 
its  fulfilment ;  In  re  Taylor.  In- 
deed, the  presumption  against  the 
application  of  the  personalty, 
would  seem  to  be  stronger  when 
the  land  descends  oris  given,  than 
when  it  is  purchased  ;  because,  one 
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who  buys  subject  to  a  mortgage, 
with  a  proportionate  abatement 
from  the  consideration  for  the  sale, 
may  be  presumed  to  intend,  and  is 
indeed  bound  to  satisfy  the  mort- 
gage, as  the  means  and  for  the 
purpose  of  completing  the  pur- 
chase, and  rendering  that  which  he 
has  bought  absolutely  his  own ; 
which  cannot  be  said  of  an  heir  or 
devisee  who  takes  by  operation  of 
law,  or  the  bounty  of  the  testator. 
Hence,  the  better  opinion  would 
seem  to  be,  that  a  covenant  for 
the  payment  of  incumbrances, 
created  by  a  devisor  or  ancestor, 
through  or  by  whom  the  land  has 
descended  or  been  given  to  the 
covenantor,  will  be  presumed  to 
have  been  executed  for  the  benefit 
of  the  land,  and  not  for  the  pur- 
pose of  charging  the  personalty. 
This  view  was  taken  by  the  Su- 
preme Court  of  the  United  States, 
in  M'Learn  v.  M'Lellan,  10 
Peters,  623  644,  and  a  judgment 
against  Archibald  M'Learn  for  the 
purchase-money  of  a  tract  of  land 
bought  by  him  and  subsequently 
devised  by  his  son,  James  M'Learn, 
said  to  be  a  debt  of  the  father  and 
not  of  the  son,  although  he  had 
given  a  bond  and  mortgage  as  ad- 
ditional or  collateral  security  for 
the  judgment  after  the  death  of 
his  father,  in  the  hope  of  ob- 
taining time  for  the  payment  of 
the  judgment,  and  thus  protecting 
the  estate  which  he  held  under  the 
devise.  The  case  of  Cumberland 
v.  Codrington,  3  Johnson's  Ch. 
252,  said  M'Lean,  J.,  who  delivered 
the  opinion  of  the  court,  shows  that 
"  as  between  the  representatives 
of  the   real   and   personal  estate, 


the  land  is  the  primary  fund  to 
pay  off  a  mortgage.  And  in  2 
Bro.  57,  Lord  Kenyon,  as  Master 
of  the  Rolls,  laid  down  the  same 
rule ;  that  where  an  estate  de- 
scends, or  comes  to  one  subject  to 
a  mortgage ;  although  the  mort- 
gage be  afterwards  assigned,  and 
the  party  enter  into  a  covenant  to 
pay  the  money  borrowed ;  yet  that 
shall  not  bind  his  personal  estate. 

"  There  is  no  doctrine  better 
established  than  that  the  purchase 
of  land,  subject  to  a  mortgage 
debt,  does  not  make  the  debt  per- 
sonal ;  and  on  the  question  being 
raised,  such  debt  has  been  uni- 
formly charged  on  the  land.  And 
this  principle  is  not  changed  where 
additional  security  has  been  given. 

"  In  the  case  of  Evelyn  v. 
Evelyn,  2  P.  Wms.  659;  A. 
mortgaged  the  land  for  1500 
pounds ;  and  his  son  B.  cove- 
nanted with  the  assignee  of  the 
mortgage  to  pay  the  money.  He 
succeeded  to  the  premises  after 
the  death  of  his  father,  and  died  in- 
testate. The  question  was,  whether 
his  personal  estate,  under  the  cove- 
nant, should  be  applied  in  pay- 
ment of  the  mortgage  ;  and  it  was 
decided  that  the  land  should  be 
charged,  and  the  covenant  was  only 
considered  as  additional  security. 

"  In  the  case  of  Waring  v. 
Ward,  1  Ves.  334,  Lord  Eldon 
says :  "  The  principle  upon  which 
the  personal  estate  is  first  liable  in 
general  cases  is,  that  the  contract 
primarily  is  a  personal  contract; 
the  personal  estate  receiving  the 
benefit:  and,  being  primarily  a 
personal  contract,  the  land  is 
bound  only  in  aid  of  the  personal 
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obligation  to  fulfil  that  personal 
contract.'  It  has  long  been  settled, 
therefore,  that  upon  a  loan  of 
money,  the  party  meaning  to  mort- 
gage, in  aid  of  the  bond,  covenant, 
or  simple  contract  debt,  if  there  is 
neither  bond  <-nor  covenant;  his 
personal  estate,  if  he  dies,  must 
pay  the  debt  for  the  benefit  of  the 
heir.  But  suppose  a  second  de- 
scent cast ;  and  the  question  arises, 
the  personal  estate  of  the  son,  and 
his  real  estate,  descended  to  the 
grandson  :  then  the  personal  estate 
of  the  son  shall  not  pay  it,  as  it 
never  was  the  personal  contract  of 
the  son. 

"  And  this  is  the  well  established 
rule  on  this  subject.  If  the  con- 
tract be  personal,  although  a  mort- 
gage be  given,  the  mortgage  is 
considered  in  aid  of  the  personal 
contract ;  and,  on  the  decease  of 
the  mortgagor,  his  personal  estate 
will  be  considered  the  primary 
fund,  because  the  contract  was 
personal :  but  if  the  estate  descend 
to  the  grandson  of  the  mortgagor, 
then  the  charge  would  be  upon  the 
land,  as  the  debt  was  not  the 
personal  debt  of  the  immediate 
ancestor. 

"  And  so,  if  the  contract  was  in 
regard  to  the  realty,  the  debt  is  a 
charge  on  the  land.  It  is  in  this 
way  that  a  court  of  chancery,  by 
looking  at  the  origin  of  the  debt, 
is  enabled  to  fix  the  rule  between 
distributees. 

"  In  the  case  under  considera- 
tion, the  mortgage  was  given  by 
James  H.  M'Learn,  but  it  was  not 
given  to  secure  a  debt  created  by 
him.  The  mortgage  merely  changed 
the  security,  but  did  not  affect  the 


extent  of  the  judgment  lien.  And 
this  judgment  was  obtained,  chiefly, 
for  the  purchase-money  of  the  es- 
tate. In  effect,  the  debt  for  which 
the  judgment  was  obtained  against 
Archibald  M'Learn,  and  for  which 
the  mortgage  was  given,  consti- 
tuted an  equitable  lien  on  the 
land  ;  and  had  the  mortgage  cov- 
ered only  the  land,  it  must  have 
been  considered  the  primary  fund. 
The  debt  for  which  the  mortgage 
was  given,  was  not  the  personal 
contract  of  James  H.  M'Learn,  but 
the  contract  of  his  ancestor  in  the 
purchase  of  the  estate.  But  if  the 
contract  was  personal,  and  might 
have  been  a  charge  on  the  personal 
estate  devised  to  James  H. 
M'Learn,  yet  the  character  of  the 
debt,  in  this  respect,  is  changed  in 
the  hands  of  the  present  heirs.  In 
the  language  of  Lord  Eldon,  this 
debt  cannot  be  a  charge  on  the 
personalty,  because  it  was  not 
created  by  the  personal  contract 
of  James  H.  M'Learn."  But  the 
court  went  on  to  determine  that, 
as  the  mortgage  given  by  James 
M'Learn  embraced  the  personalty 
which  had  descended  to  him  from 
his  father,  Archibald  M'Learn,  as 
as  well  as  the  land,  it  was  a  charge 
on  both,  and  both  should,  there- 
fore, be  applied  equally  to  the  pay- 
ment of  the  debt  of  the  father. 

The  weight  of  authority,  there- 
fore, seems  to  be,  that  the  personal 
estate  is  not  primarily  liable,  un- 
less the  testator  has  not  merely 
made  himself  answerable  for  the 
payment  of  the  mortgage,  but  has 
made  the  debt  directly  and  abso- 
lutely his  own,  or  has,  in  some 
other  way,  manifested  an  intention 
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to  throw  the  burden  on  the  person- 
alty in  case  of  the  land  ;  Keyser's 
Estate,  9  S.  &  R.  311 ;  1  Parson's 
Eq.  319  ;  Ralsey  v.  Beid,  9  Paige, 
113 ;  M'  Learn  v.  M'Lellan,  10  Pe- 
ters, 625,  644  ;  In  re  Taylor,  8  Ex- 
chequer, 384. 

A  different  view  was,  notwith- 
standing, taken  in  Hoff's  Appeal, 
12  Harris,  200,  and  a  recital  in  a 
recipt  for  the  purchase-money  of 
land,  subject  to  a  mortgage,  that 
the  mortgage  formed  part  of  the 
consideration,  and  was  to  be  paid  by 
the  vendee,  held  to  be  an  assumption 
of  the  debt  which  rendered  it  pri- 
marily payable  out  of  the  person- 
alty. The  court  were  of  opiuion 
that  the  mortgage  was,  in  equity, 
if  not  at  law,  the  debt  of  the  pur- 
chaser, and  that  it  should  conse- 
quently be  paid  out  of  the  personal 
property  and  not  out  of  the  land. 
It  may  be  conceded  that  the  ven- 
dor was  entitled  to  exoneration  at 
the  expense  of  the  land,  and  that 
the  vendee  was  bound  to  come  in 
aid  of  the  land  if  insufficient ;  but 
the  doubt  would  seem  to  be 
whether  this  obligation  was  not, 
in  some  measure,  secondary,  and 
whether  it  rendered  the  personal 
estate  primarily  liable ;  see  Mitchell 
y.  Mitchell,  3  Maryland  Chancery, 
11.  Hoff's  Appeal  is,  however, 
sustained  by  the  recent  case  of 
Thompson  v.  Thompson,  4  Ohio, 
N.  S.  333 ;  and  the  purchase  of  an 
estate  subject  to  a  mortgage,  which 
was  deducted  from  the  considera- 
tion, followed  by  the  payment  of 
interest  to  the  mortgagee,  held  to 
convert  the  mortgage  into  the 
debt  of  the  purchaser,  and  make  it 
primarily  payable  out  of  the  per- 


sonalty, in  ease  of  a  devisee  of  the 
land. 

The  rule  which  makes  the  per- 
sonal property  of  the  mortgagor 
the  primary  fund  for  the  payment 
of  a  mortgage,  only  applies  as  be- 
tween heirs  or  devisees  on  the  one 
side,  and  distributees  or  residuary 
legatees  on  the  other,  and  has  no 
application  to  any  portion  of  the 
personalty  which  has  been  made 
the  subject  of  a  pecuniary  or  spe- 
cific bequest ;  Mason's  Estate,  1 
Parson's  Eq.  129 ;  Hoff's  Appeal, 
12  Harris,  200  ;  Mallan  v.  Griffith, 
3  Paige,  402  ;  and  this  course  will 
be  pursued  even  when  the  land  is 
devised  to  one  child,  and  the  per- 
sonalty to  another ;  Mason's  Es- 
tate. See  Howes  v.  Dehon,  3  Gray, 
205,  and  Plumpton  v.  Fuller,  11 
Allen,  139,  where  this  distinction 
appears  to  have  been  disregarded.] 

When  assets  are  marshalled  by  a 
court  of  equity,  for  the  payment  of 
debts,  they  take  the  following  order : 
1.  The  general  personal  estate,  viz., 
the  personal  estate  not  specifically 
bequeathed ;  2.  Real  estate  spe- 
cially and  particularly  devised  to 
be  sold  for  the  purpose  of  paying 
debts ;  3.  Real  estate  descended, 
whether  owned  by  the  testator  at 
the  making  of  the  will,  or  acquired 
afterwards  ;  4.  Real  estate  specifi- 
cally devised,  and  charged  gene- 
rally with  the  payment  of  debts  : 
this  is  the  general  course,  and 
every  departure  from  it  may  be  re- 
garded as  an  exception  to  a  gene- 
ral rule;  Livingston  v.  Newkirk, 
3  Johnson's  Chancery,  312,  319 ; 
Hays  et  al.  v.  Jackson  et  al.,  6 
Massachusetts,  149,151 ;  M' Camp- 
bell v.  M'  Campbell,  5  Monroe,  92, 
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102 ;  The  Commonwealth  v.  Shelby, 
13  Sergeant  &  Rawle,  348,  355; 
Case  of  Walker's  Estate,  3  Rawle, 
229,  239.  See  Alexander  v.  Wal- 
ler, 6  Barb.  330.  When  debts  re- 
main, after  the  personal  estate  and 
the  descended  real  estate  are  ex- 
hausted, they  are  shared  in  rateable 
proportions  by  all  the  devisees,  ac- 
cording to  the  quantum,  and  value 
of  their  respective  interest ;  Liv- 
ingston v.  Livingston,  3  Johnson's 
Chancery,  148,  158,  159.  Lands 
descended  will  be  marshalled  in 
favor,  or  for  the  relief,  of  specific 
legatees  ;  Livingston  v.  Livingston, 
lb.  148,  153  ;  but  the  priority  be- 
tween specific  devisees  and  speci- 
fic legatees  does  not  appear  to  be 
satisfactorily  settled  either  here  or 
in  England.  In  Livingston  v. 
Livingston,  Chancellor  Kent  said 
that  equity  would  not,  in  favor  of 
specific  legatees,  interfere  with 
lands  devised  unless  they  were  de- 
vised subject  to  the  payment  of 
debts.  "  The  personal  property," 
said  another  chancellor  in  Rogers 
v.  Rogers,  "  is  the  primary  fund 
for  the  payment  of  the  debts  of  the 
testator ;  and  as  a  geueral  princi- 
ple, must  be  exhausted  before  the 
lands  can  be  "resorted  to  for  that 

purpose Where  there 

is  a  specific  lien  on  the  land  de- 
vised, as  in  the  case  of  a  mortgage, 
or  where  the  land  is  devised  on 
condition  of  the  payment  of  debts, 
or  the  debts  are  directed  to  be 
paid  out  of  the  estate  devised,  or 
where  it  appears  from  the  will  that 
it  was  obviously  the  intention  of 
the  testator  that  the  legacy  should 
be  received  entire,  and  the  debts 
paid  out  of  other  funds,  the  court 


will  marshal  the  property  in  such 
manner  as  to  carry  that  intention 
into  effect If  the  tes- 
tator specifically  bequeaths  his 
chattels  to  one  person,  and  devises 
his  real  estate  to  another,  without 
any  direction  as  to  which  property 
shall  be  appropriated  to  satisfy  an 
existing  judgment  against  him,  the 
personal  property  must  be  first 
applied  to  that  object ;  "  Rogers  v. 
Rogers,  1  Paige,  188,  190.  See, 
also,  Miller  v.  Harwell  and  John- 
son, 3  Murphy,  195  ;  and  Gryder's 
Appeal,  1  Jones,  12.  In  Mary- 
land, in  Chase  v.  Lockerman,  11 
Gill  &  Jdhnson,  186,  204,  how- 
ever, it  was  determined  that  de- 
visees and  specific  legatees  should 
contribute  rateably  in  respect  to 
debts  by  specialty,  though  devisees 
should  not  contribute  to  legatees 
in  the  case  of  simple  contract 
debts.  It  has  also  been  held  that 
a  devisee  of  land  subject  to  a 
mortgage,  is  entitled  to  have  the 
residuary  personal  estate,  but  not 
specific  or  ascertained  pecuniary 
legacies,  applied  in  ease  of  the 
land  ;  Ruston  et  al.  v.  Ruston,  2 
Yeates,  54. 

[The  better  opinion  would  seem 
to  be,  that  devises  must  contribute 
equally  with  specific  legacies  to 
debts  which  are  a  lien  on  the  land 
in  their  own  nature,  or  have  been 
charged  upon  it  by  the  will ;  Hal- 
lowelVs  Estate,  11  Harris,  223; 
Shreve  v.  Shreve,  2  Stockton 
Chancery,  385.  An  opposite  opin- 
ion expressed  in  Elliott  v.  Carter, 
9  Grattan,  545,  550,  that  contribu- 
tion cannot  be  claimed,  unless  the 
charge  has  been  imposed  by  the 
testator,  being  appavently  founded 
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upon  an  erroneous  interpretation 
of  the  language  held  by  Lord  Cot- 
tenham  in  Mirehouse  v.  Scaife,  2 
Mylne  &  Craig,  695.] 

In  South  Carolina,  some  devia- 
tions from  the  English  rules  have 
been  created  by  the  operation  of 
local  statutes.  The  general  per- 
sonalty is  still  the  primary  fund, 
in  exoneration  of  the  land,  if  no 
other  direction  be  given  in  the 
will ;  Stuart  v.  Executor  of  Car- 
son, 1  Dessaussure,  500,  513  ;  Ha- 
leyburton  v.  Kershaw  and  others, 
3  Id.  105,  115;  Hall  v.  Hall,  2 
M'Cord's  Chancery,  269,  302 ;  but 
a  particular  property  or  fund,  real 
or  personal,  appropriated  or 
pointed  out  by  the  will,  for  the 
payment  of  debts,  will  be  liable 
before  any  other  part  of  the  estate ; 
Dunlap  et  al.  v.  Dunlap  et  al.,  4 
Id.  305,  329 ;  Pell  et  ux.  et  al.  r. 
Ball  et  al.,  1  Spears'  Equity,  519  ; 
Pinckney  v.  Pinckney,  2  Richard- 
son's Eq.  219,  235,  244;  Ford  v. 
Oaither,  Id.  210,  272.  The  gene- 
ral rule  established  in  South  Caro- 
lina is,  that  assets  are  to  be  ad- 
ministered in  the  following  order : 
first,  real  or  personal  estate  de- 
vised for  the  payment  of  debts,  or 
in  any  manner  directed  to  be  so 
applied ;  secondly,  personal  estate, 
not  specifically  bequeathed ;  and  a 
bequest  of  the  testator's  whole  per- 
sonal estate,  or  of  the  residue  after 
specific  legacies  out  of  it,  is  in  that 
state  to  be  regarded  as  specific,  for 
this  purpose,  though  a  bequest 
of  the  residue  merely,  or  of 
the  residue,  "after  payment  of 
debts,"  would  leave  it  liable  to 
debts  in  exoneration  of  lands  de- 
scended ;  thirdly,  descended  real 
vol.  i. — 59. 


estate;  fourthly,  personal  estate 
specifically  bequeathed ;  and  lastly, 
real  estate  devised ;  Warley  v. 
Warley,  1  Bailey's  Equity,  398, 
409 ;  Pell  et  ux.  et  al.  v.  Ball  et  al., 
1  Spears'  Equity,  519;  Leurens  v. 
M'Grath,  1  Richardson's  Eq.  296, 
300  ;  Pinckney  v.  Pinckney  ;  Ford 
v.  Oaither. 

[In  Parke  v.  Fearnley,  2  Simon 
&  Stuart,  Sir  John  Leach  said, 
that  in  the  determination  of  such 
questions  the  court  would  not  take 
the  amount  of  the  personal  estate 
into  consideration,  and  must  be 
governed  solely  by  the  terms  of 
the  will ;  ante  ;  and  similar  language 
was  held  in  New  York ;  Lupton  v. 
Lupton,  Johnson  Ch. ;  Rafferty  v. 
Clark,  1  Bradford,  475.  It  is 
agreed  on  all  hands  that  the  decla- 
rations of  the  testator  cannot  be 
used  to  vary,  control,  or  aid  the 
interpretation  of  the  instrument. 
But  the  better  opinion  seems  to  be, 
that  in  ascertaining  the  meaning 
of  written  as  of  spoken  language, 
all  the  circumstances  may  be  taken 
into  view  that  can  elucidate  the 
subject  matter,  and  show  of  what 
it  consists.  In  reading  a  will,  we 
should  stand,  as  far  as  may  be,  in 
the  position  of  the  testator,  and  be 
acquainted  with  every  material 
fact  that  was  known  to  him.  It  is 
therefore  proper  to  consider  what 
he  had  to  give,  and  how  far  he  was 
bound  by  the  ties  of  duty  or  affec- 
tion to  those  whom  he  designated 
as  the  recipients  of  his  bounty; 
Laurens  v.  Bead,  14  Richardson's 
Eq.  245,  2  Bedfield  on  Wills,  514  ; 
Williams  v.  Bradley,  3  Allen, 
270,  280. 
In  Van  Winkle  v.  Van  Houten, 
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2  Green,  Ch.  1Y2,  it  was  declared  to 
be  well  settled  in  New  Jersey,  con- 
trary to  the  inclination  of  the 
English  authorities,  that  regard 
should  be  had  to  the  nature  and 
amount  of  the  property  bequeathed 
in  determining  whether  debts  and 
legacies  had  been  charged  on  the 
land ;  and  the  same  ground  was 
taken  in  Day  v.  Day,  4  C.  E. 
Green,  13*1,  and  Laurens  v.  Head, 
14  Richardson,  245.  In  Leigh  v. 
Savidge,  1  M'Carter,  124,  it  was 
held  to  be  a  material  circumstance 
that  the  personal  estate  was  inade- 
quate, and  that  the  testator  was  an 
alien  whose  real  estate  would  es- 
cheat, if  not  appropriated  to  the 
payment  of  the  legacies. 

If  such  evidence  is  received,  it 
should  be  in  strict  subordination 
to  the  maxim,  Quoties  in  verbis 
nulla  est  ambiguitas  ibi  nulla  ex- 
positio  contra  verba  fienda  est. 
See  Hannum  v.  West  Chester,  20 
P.  F.  Smith ;  Russell  v.  Kennedy, 
16  Id.  248  ;  The  Commonwealth  v. 
Wicker  sham,  lb.  134.  The  rule 
was  accurately  stated  in  Hannum 
v.  Fryer,  3  L.  R.  Ch.  424,  where 
Lord  Chelmsford  said  :  "  I  do  not 
feel  myself  at  liberty  to  regard  the 
insufficiency  of  the  personal  estate 
to  pay  the  testator's  debts  as  a 
ground  for  implying  an  intention 
that  the  £2000  legacy  should  be  a 
charge  on  the  real  estate.  Where 
the  meaning  of  a  will  is  doubtful, 


the  Court  may  assist  its  construc- 
tion by  evidence  of  the  state  of 
the  testator's  property  at  the  time 
when  it  was  made  ;  but  where  the 
words  are  plain,  no  such  extrinsic 
aid  can  be  resorted  to,  to  give 
them  a  different  meaning." 

In  Toole  v.  Swasey,  the  court 
took  a  similar  view  of  the  cognate 
question  whether  circumstances 
not  appearing  in  the  will  can  be 
regarded  in  determining  the  pri- 
ority of  a  legatee.  "  Where  there 
is  nothing  in  the  language  of  the 
will  indicating  that  a  particular 
legacy  is  to  have  a  preference  in 
the  event  of  a  deficiency  of  assets, 
extrinsic  evidence  is  not  admissi- 
ble for  the  purpose  of  establishing 
the  existence  of  such  an  intention. 
The  will  is  to  be  interpreted  by 
what  the  testator  has  written 
rather  than  by  what  he  ought  to 
have  written.  The  circumstances 
of  mere  relationship  and  depend- 
ence, though  not  of  themselves 
sufficing,  must  notwithstanding  he 
regarded  as  constituting,  in  the 
language  of  the  Lord  Chancellor 
in  Miller  v.  Huddlestone,  3  Mac- 
naughton  &  G.  513,  528,  an  auxil- 
iary reason  for  allowing  such  pri- 
ority when  the  words  used  in  the 
will  favor  the  notion  of  priority  in 
a  sufficient  degree.  This  is  the 
doctrine  of  the  leading  case  of 
Lewin  v.  Lewin,  2  Ves.,  Sen.  415  ;" 
Towle  v.  Sivasey,  106  Mass.  100.] 
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RUSSEL  v.  RUSSEL.1  [*674] 

EASTER  TERM,  1783. 

REPORTED  1  BEO.  C.  C.  269.2 

Equitable  Mortgage  by  Deposit  op  Title-Deeds.] — Pledge  of 
a  tease  carried  into  effect,  against  assignees  of  a  bankrupt.  Evi- 
dence of  the  bankrupt,  he  having  had  his  allowance,  and  certificate 
allowed  to  be  read. 

A  Lease  having;  been  pledged  by  a  person  (who  afterwards 
became  a  bankrupt)  to  the  plaintiff',  as  a  security  for  a  sum  of 
money  lent  to  the  bankrupt,  the  pledgee  brought  this  bill  for  a 
sale  of  the  leasehold  estate. 

Mr.  Lloyd,  for  the  plaintiff,  merely  stated  the  case,  and  that  the 
plaintiff  had  a  lien  upon  the  estate. 

Mr.  Kenyon,  for  the  defendants,  the  assignees,  insisted  that  the 
plaintift's  claim  was  against  the  law  of  the  land  ;  for  that  it  would 
be  charging  land  without  writing,  which  is  against  the  fourth 
clause  of  the  Statute  of  Frauds.3 

Lord  Loughborough,  Lord  Commissioner. — In  this  case  it  is 
a  delivery  of  the  title  to  the  plaintiff  for  a  valuable  consideration. 
The  Court  has  nothing  to  do  but  to  supply  the  legal  formalities. 
In  all  these  cases  the  contract  is  not  to  be  performed,  but  is 
executed. 

Ashurst,  Lord  Commissioner. — Where  the  contract  is  for  a 
sale,  and  it  is  admitted  so  to  be,  it  is  an  equivocal  act  to  be  ex- 
plained, whether  the  party  was  admitted  as  tenant  or  as  purchaser. 
So  here  it  is  open  to  explanation,  upon  what  terms  the  lease  was 
delivered. 

A  question  arose  as  to  reading  the  bankrupt's  evidence 
*he  having  had  his  allowance  and  certificate,  but  the  r*fi7c-| 
Court  suffered  it  to  be  read,  thinking  him  not  bound  to  ^  -• 
refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited 
as  a  security  for  the  sum  advanced  by  the  plaintiff  to  the 
bankrupt. 

Upon  the  trial,  the  jury  found  it  was  deposited  as  a  security.4 

1  Hales  v.  Van  Berchem,  2  Vern.  617,  where  it  was  held  that  the  deposit  in 
that  case  for  the  performance  of  a  written  agreement,  though  there  was  no 
writinc  declaring  it  to  be  a  security,  was  not  within  the  statute. 

2  Reg.  Lib   1782,  A.,  fol.  441.  3  29  Car.  2,  c.  3,  s.  4. 

4  The  Reporter  has  been  informed  that  this  cause  came  on  afterwards  (though 
he  has  not  been  able  to  ascertain  the  date)  before  Lord  Thurlow,  on  the  equity 
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By  the  4th  section  of  29  Car.  2,  c.  3,  commonly  called  the  Statute  of 
Frauds  and  Perjuries,  it  is  enacted,  "  that  no  action  shall  be  brought 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised." 

Notwithstanding  this  statute,  it  was  held  first  by  the  Lords  Com- 
missioners, and  afterwards  by  Lord  Thurlow,  in  the  case  of  Russel  v. 
Mussel,  that  a  mere  deposit  of  title-deeds  by  a  debtor  for  the  purpose 
of  securing  a  sum  of  money,  gave  his  creditor,  in  whose  hands  they 
were  placed,  an  interest  in  the  land  to  which  they  related,  so  as  to 
enable  him  to  file  a  bill  for  a  sale. 

"  I  remember,"  says  Lord  Eldon,  "  previously  to  Russel  v.  Russel, 
it  was  very  much  doubted,  whether  a  mere  deposit  of  deeds  constituted 
an  equitable  mortgage,  if  there  was  no  writing  to  manifest  the  pur- 
pose ;  since,  resting  altogether  upon  parol,  it  is  quite  competent  to  the 
man  who  put  the  deeds  into  the  hands  of  a  creditor,  without  reference 
to  the  debt,  afterwards,  from  favour  to  that  creditor,  to  say,  they  were 
deposited  with  him  for  the  purpose  of  securing  his  debt ;  and  so  all  the 
perjury  that  the  statute  meant  to  avoid  is  introduced,  and  the  rule 
changed.  But  Lord  Thurlow  was  of  opinion,  and  that  is  not  now  to  be 
disturbed,  that  the  fact  of  the  adverse  possession  of  the  deeds  in  the 
person  claiming  the  lien,  and  out  of  the  other,  was  a  fact  that  entitled 
the  Court  to  give  an  interest:"  Ex  parte  Coming,  9  Ves.  115.  On 
many  other  occasions,  Russel  v.  Russel  has  been  strongly  commented 
on,  and  disapproved  of  by  Lord  Eldon,  as  in  effect  repealing  part  of 
the  Statute  of  Frauds.     It  has,  however,  been  constantly  acted  upon 

and  recognised  as  a  *binding  authority.     See  Ex  parte  Weth- 
[*676]  erel^  n  yeg_  39g  .  Ex  par(g  Haigh^  n  yes-  403 .    Ex  parte 

Mountford,  14  Ves.  606  ;  Ex  parte  Kensington,  2  V.  &  B.  19 ;  Ex 
parte  Hooper,  1  Mer.  9;  Lacon  v.  Allen,  3  Drew.  519,  582;  The  Na- 
tional Bank  of  Australasia  v.  Cherry,  3  L.  B.  P.  C.  C.  299. 

A  deposit  of  a  copy  of  court  rolls  (Ex  parte  Warner,  re  Cooke,  1 
Rose,  286  ;    Winter  v.  Lord  Anson,  3  Buss.  493  ;   Whitbreadv.  Jordan, 

1  Y.  &  C.  Exch.  Ca.  303  ;    Tylee  v.  Webb,  6  Beav.  552  ;  Pryce  v.  Bury, 

2  Drew.  11),  or  of  an  agreement  for  a  lease  (The  Unity  Joint-Stock 
Mutual  Banking  Association  v.  King,  25  Beav.  12),  will  create  an 
equitable  mortgage.     So  likewise  will  a  deposit  of  certificates  of  shares 

reserved,  when  his  Lordship  ordered  that  the  lease  should  be  sold,  and  the  plain- 
tiff paid  his  money. 

The  same  point  has  been  since  determined  in  the  cases  of  Featherstone  v. 
Fenwick,  May,  1784,  and  Harford  v.  Carpenter,  17th  and  18th  of  April,  1785, 
where  Lord  Thurlow  held,  that  the  deposit  of  deeds  entitled  the  holder  to  have  a 
mortgage,  and  to  have  his  lien  effectuated.  Although  there  was  no  special 
agreement  to  assign,  the  deposit  affords  a  presumption  that  such  was  the  intent. 
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in  a  public  company  (Ex  parte  Moss,  3  DeG.  &  Sm.  599 ;  Be  Shelley, 
13  W.  R.  (L.  C.)  356  ;  Sed  vide  Ex  parte  Boulton,  re  Sketchley,  1  De 
G-.  &  Jo.  163)  ;  or  of  a  policy  of  insurance  (Ferris  v.  Mullins,  2  Sm. 
&  Giff.  378). 

Notice,  however,  to  the  company  of  the  deposit  was  necessary  pre- 
vious to  32  &  33  Vict.  c.  71,  s.  15,  in  order  to  take  such  property  out 
of  the  order  and  disposition  of  the  depositor,  should  he  become  bank- 
rupt or  insolvent :  Ex  parte  Boulton,  re  Sketchley,  3  J  ur.  N.  S.,  Ch., 
425.  But  a  deposit  of  a  land  order  of  the  New  Zealand  Company,  by 
way  of  mortgage,  was  held  to  be  good,  without  notice  having  been 
given  to  the  company  of  the  deposit:  Ex  parte  Barnett,  1  De  Gr.  194. 
And  a  deposit  of  a  minute  of  a  lease  of  lands  and  a  pledge  of  chattels 
in  Scotland  does  not  require  registration,  under  the  Bills  of  Sales  Act, 
17  &  18  Vict.  c.  36 ;   Goote  v.  Jeclcs,  13  L.  R.  Eq.  601. 

Previously  to  the  decision  of  Bussel  v.  Bussel,  many  cases  occurred 
in  which  persons  having  title-deeds  in  their  hands  had  a  right  to  say 
they  had  an  interest  in  the  deeds,  but  not  in  the  estate,  except  collat- 
erally ;  if,  for  instance,  the  owner  could  not  part  with  the  estate  with- 
out the  deeds,  he  should  not  have  them  without  paying  the  debt,  the 
possession  of  the  deeds  giving  no  direct  interest  in  the  estate,  but  an 
interest  arising  out  of  the  power  of  embarrassing  the  proprietor  in  the 
sale:  Ex  parte  Whitbread,  19  Ves.  210  ;  Ex  parte  Kensington,  2  V.  & 
B.  83. 

The  effect  of  a  mere  deposit  of  title-deeds  to  secure  a  sum  of  money 
has  been  thus  stated  by  Sir  R.  T.  Kindersley,  V.  C. :  "  By  the  deposit 
the  mortgagor  contracts  that  his  interest  shall  be  liable  to  the  debt,  and 
that  he  will  make  such  conveyance  or  assurance  as  may  be  necessary  to 
vest  his  interest  in  the  mortgagee."     Pryce  v.  Bury,  2  Drew.  42. 

But  the  terms  of  an  agreement  upon  the  deposit  of  the  deeds,  may 
show  the  intention  of  the  parties  to  have  been  different.  Thus,  in 
Sporle  v.  Whayman  (20  Beav.  607),  title-deeds  were  deposited  by  the 
defendant  with  the  plaintiff  as  an  indemnity  against  contin- 
gent payments  to  which  he  might  become  liable  as  security  L  J 
upon  a  joint  and  several  promissory  note,  but  there  was  no  agreement 
to  execute  a  formal  mortgage.  Before  the  plaintiff  had  made  any  pay- 
ment, he  filed  a  bill  to  have  a  formal  mortgage  executed.  It  was  held, 
however,  by  Sir  J.  Romilly,  M.  R.,  that  he  was  not  entitled  thereto,  but 
only  to  a  memorandum,  signed  by  the  defendant,  specifying  the  terms 
of  the  deposit.  "  The  plaintiff,"  said  his  Honor,  "  wants  to  preserve 
evidence  of  the  terms  of  the  deposit ;  I  think  he  is  entitled  to  have  it 
in  writing,  in  order  to  make  it  effectual,  if  ever  he  should  be  called 
upon  to  pay  the  promissory  note.  His  right  is  clear ;  for  suppose,  after 
the  lapse  of  four  or  five  years,  the  plaintiff  should  be  called  on  to  pay 
any  part  of  the  debt,  if  the  defendant  were  dead,  the  terms  of  the 
agreement  might  then  be  contested.    This  Court  daily  sees  the  great 
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inconvenience  which  arises  from  depositing  deeds  without  clear  written 
evidence  of  what  they  are  to  secure.  Thinking  that  the  plaintiff  is  en- 
titled to  have  evidence  in  writing,  I  have  then  specifically  to  perform 
the  agreement ;  and  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
receive  a  memorandum,  signed  by  the  defendant,  specifying  the  terms 
on  which  the  title-deeds  were  deposited.  I  shall  direct  him  to  sign 
such  memorandum,  and  the  terms  of  it  must  be  settled  in  chambers  if 
the  parties  disagree." 

It  may  here  be  remarked,  that  the  recent  case  of  Chapman  v.  Chap- 
man (13  Beav.  308)  seems  to  be  adverse  to  the  dictum  of  Lord  Eldon 
in  Ex  parte  Coming  (see  ante,  p.  675),  as  to  the  effect  of  the  mere  ad- 
verse possession  of  deeds  to  give  an  interest  in  land.  In  Chapman  v. 
Chapman,  a  bill  filed  in  1846  alleged  a  loan  by  the  plaintiff  to  the  tes- 
tator in  the  year  1821,  upon  his  bond  and  a  deposit  of  the  title-deeds 
of  a  freehold  estate. 

The  testator  died  in  1 831,  and  interest  on  the  debt  had  been  regularly 
paid  by  his  executors  until  October,  1843.  No  evidence  was  given  of 
the  circumstances  under  which  the  deeds  had  come  into  the  possession 
of  the  plaintiff,  and  there  was  no  admission  of  an  equitable  deposit  by 
the  persons  entitled  to  the  estate.  It  was  held  by  Lord  Langdale, 
M.  R.,  that  what  had  taken  place  neither  constituted  a  valid  equitable 
mortgage,  nor  a  sufficient  ground  for  an  inquiry  before  the  Master. 
"  The  only  evidence,"  said  his  Lordship,  "  is  this  : — the  title-deeds  are 
produced  from  the  present  possession  of  a  party  who  is  also  a  bond 
creditor,  and  nothing  whatever  is  proved  connecting  the  bond  with  the 
possession  of  the  title-deeds.  The  simple  statement  of  the  case,  there-, 
fore,  is,  that  at  this  time,  being  a  great  many  years  after  the  alleged 
transaction,  the  title-deeds  are  discovered  to  be  in,  and  are  produced  from, 
W,M1  the  possession  of  the  bond  creditor.  I  am  of  opinion  *that  this 
is  not  sufficient  to  support  an  equitable  mortgage."  Sed  vide 
Smith  v.  Constant,!  De  G.  &  Sm.  213,  216  ;  Burgess  v.  Moxon,  2  Jur. 
N.  S.  1059 ;  Shaw  v.  Foster,  5  L.  R.  Ho.  Lo.  321. 

In  Russel  v.  Bussel  it  was  only  decided  that  the  deeds  were  a 
security  for  the  sum  advanced  at  the  time  of  the  deposit.  The  rule, 
however,  has  been  enlarged,  and  the  security  been  held  to  extend  to 
subsequent  advances,  upon  proof  of  an  agreement  that  the  deposit  was 
originally  made  as  a  security  as  well  for  the  first  as  for  any  subsequent 
advance,  or  upon  proof  that  any  subsequent  advance  was  made  upon 
the  understanding  that  the  deeds  were  to  be  a  security  for  it  (Exparte 
Langston,  17  Ves.  227  ;  Ex  parte  Whitbread,  19  Ves.  209 ;  Ex  parte 
Kington,  2  V.  &  B.  79  ;  Ex  parte  Nettleship,  re  Burkhill,  2  M.  D.  & 
De  G.  124  ;  Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  172 ;  Baynard  v.  Woolley, 
20  Beav.  583,  586)  ;  for  Lord  Eldon  said,  that  this  distinction  appeared 
to  him  to  be  too  thin,  that  you  should  not  have  the  benefit  of  such  an 
agreement,  unless  you  added  to  the  terms  of  that  agreement  the  fact 
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that  the  deeds  were  put  back  into  the  hands  of  the  owner,  and  a  re-de- 
livery of  them  required;  on  which  fact  there  is  no  doubt  that  the  de- 
posit would  amount  to  an  equitable  lien  within  the  principle  of  the 
cases  :  Ex  parte  Kensington,  2  V.  &  B.  83. 

Upon  the  same  principle,  where  money  had  been  advanced,  previous 
to  the  abolition  of  the  usury  laws,  at  61.  per  cent.,  on  a  promissory  note, 
and  a  deposit  of  title-deeds  of  freehold  property  as  a  collateral  security, 
and  afterwards  it  was  agreed  by  paijpl  that  a  legal  mortgage  should  be 
executed  to  secure  the  principal,  and  interest  at  bl.  per  cent.,  but  no 
mortgage  was  executed,  it  was  held  by  the  Lords  Justices  (overruling 
the  decision  of  Sir  W.  Page  Wood,  V.  C;  reported  Kay.  423),  that  the 
parol  agreement  was  sufficient  to  change  the  illegal  into  a  legal  contract, 
and  that  a  return  and  the  fresh  deposit  of  deeds  was  not  necessary  to  take 
the  second  contract  out  of  the  Statute  of  Frauds.  "  The  deeds,"  said 
Lord  Justice  Turner,  "  being  in  the  hands  of  the  plaintiff,  and  there 
being  a  parol  agreement  to  give  him  a  legal  mortgage,  I  think  the  case 
falls  within  the  principle  of  Ex  parte  Kensington  (2  V.  &  B.  79;  2 
Rose,  138),  and  that  the  plaintiff  is  entitled  to  a  decree."  James  v. 
Rice,  5  De  G.  Mac.  &  G.  461. 

Where  an  equitable  mortgage  by  deposit  of  title-deeds  has  been  made, 
accompanied  by  an  instrument  which  by  mistake  has  been  drawn  up  in 
such  a  manner  as  to  be  illegal,  as,  for  instance,  void  for  usury,  when  the 
laws  against  usury  were  in  force,  the  Court,  on  being  satisfied  of  the 
error,  will  reform  the  instrument  so  that  effect  may  be  given  to  the 
equitable  deposit:  Hodgkinson  v.  Wyatt,  9  Beav.  566. 

*In  Ashton  v.  Dalton,  2  Coll.  565,  a  debtor  had  deposited  his  r^^o-i 
title-deeds  with  his  creditor  until  such  time  as  his  account 
should  not  exceed  100Z.,  at  which  time  they  were  to  be  restored  to 
him.  The  debtor  died  indebted  to  the  creditor  in  274L  It  was  held 
by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  the  deeds  so  deposited  were  a 
security  for  the  whole  274Z. 

Where  there  has  been  a  deposit  of  title-deeds  for  the  purpose  of 
preparing  a  legal  mortgage,  the  question  has  arisen,  whether  that  con- 
stitutes a  good  equitable  mortgage.  In  Brander  v.  Boles,  Prec.  Ch. 
375,  it  was  decided  that  it  did  not ;  but  the  reporter  states  that  no 
reason  was  given  for  the  decree.  Lord  Hardwicke  was  of  the  same 
opinion,  in  Brisick  v.  Manners,  9  Mod.  284.  So,  also,  in  Ex  parte 
Bulteel,  2  Cox,  243,  where  A.  being  indebted  to  B.  &  Co.,  bankers, 
they  pressed  for  a  real  security,  which  A.  agreed  to  give,  and  sent  the 
title-deeds  to  the  bankers,  who  delivered  them  to  an  attorney  with  in- 
structions to  prepare  a  security,  but  before  it  was  executed  A.  became 
bankrupt,  Lord  Thurlow,  C,  observed,  that  the  case  did  not  come 
within  the  rule  which  had  been  established,  that  the  deposit  of  title- 
deeds  as  a  security  for  money  should  be  taken  as  a  mortgage,  for  that 
the  deeds  were  not  deposited  expressly  as  a  pledge  for  securing  any 
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particular  sum,  but  were  delivered  to  an  attorney  for  the  purpose  of 
enabling  him  to  prepare  a  security,  which  was  to  be  afterwards  exe- 
cuted ;  but  the  bankruptcy  intervening,  prevented  the  transaction  being 
effected.  So,  also,  in  Norris  v.  Wilkinson,  12  Ves.  192,  where  the  per- 
son who  had  undertaken  to  execute  a  mortgage,  and  had  handed  over 
the  deeds  for  that  purpose,  died  before  it  could  be  prepared,  Sir  W. 
Grant,  M.  R.,  held,  that  it  was  not  an  equitable  mortgage.  "  In  all  the 
cases,"  he  observed,  "  that  have  b^en  referred  to,  the  deeds  were  de- 
livered by  way  of  deposit.  Such  deposit  was,  indeed,  held  to  imply 
an  obligation  to  execute  a  legal  conveyance  whenever  it  should  be  re- 
quired ;  but  the  primary  intention  was  to  execute  an  immediate  pledge, 
with  an  implied  engagement  to  do  all  that  might  be  necessary  to  render 
the  pledge  effectual  for  its  purpose.  But  here  there  was  no  intention  to 
put  the  deeds  into  pledge  ;  that  was  not  the  thing  which  any  of  the 
parties  had  in  contemplation  :  all  that  is  alleged  is,  that  the  defendant 
had  undertaken  to  execute  a  mortgage  when  a  mortgage  should  be  pre- 
pared ;  and  it  is  admitted  that  the  delivery  of  the  deeds  was  to  be 
made  only  a  step  towards  its  preparation.  Can  the  accident  of  the 
death  of  the  intended  mortgagor  give  to  such  a  delivery  an  effect  which 
originally  it  was  not  intended  to  have  ?"  And  see  King  v.  Bensoni 
r*fi80l  cited  6  Price,  467.  And  Lord  Eldon  was  of  the  same  *opinion 
in  Ex  parte  Hooper,  1  Mer.  7,  and  Ex  parte  Pearse  and  Pro- 
thero,  1  Buck,  525.  On  the  other  hand,  Lord  Kenyon,  in  Edge  v. 
Worthington,  1  Cox,  211,  held,  that  an  agreement  to  give  a  legal  mort- 
gage, with  a  deposit  of  the  title-deeds  for  the  purpose  of  preparing  the 
legal  mortgage,  constituted  a  valid  equitable  mortgage.  So,  also,  Lord 
Eldon,  in  Ex  parte  Bruce,  1  Rose,  374,  where  he  observed  that  the 
principle  of  equitable  mortgages  was,  that  the  deposit  of  the  deeds  was 
evidence  of  the  agreement :  but  if  they  were  deposited  for  the  express 
purpose  of  preparing  the  security  of  a  legal  mortgage,  that  was 
stronger  than  an  implied  intention.  This  case  has  been  followed  by 
Lord  Gifford,  M.  R.,  in  Hockley  v.  Bantock,  1  Russ.  141 ;  and  Lord 
Abinger,  in  Keys  v.  Williams,  3  Y.  &  C.  Exch.  Ca.  62,  observes,  that, 
if  it  were  necessary  to  decide  the  specific  point,  he  should  say,  that  an 
agreement  to  grant  a  mortgage  for  money  already  advanced,  and  a 
deposit  of  deeds  for  the  purpose  of  preparing  a  mortgage,  is,  in  itself, 
an  equitable  mortgage  by  deposit ;  but  in  that  case  the  deposit  was 
evidently  made  as  a  present  security,  as  well  as  with  a  view  of  prepar- 
ing a  future  mortgage.  Lord  Eldon's  opinions,  in  Ex  parte  Hooper,  1 
Mer.  7,  and  Ex  parte  Pearse  and  Prothero,  1  Buck,  527,  cannot  be  recon- 
ciled with  his  decision  in  Ex  parte  Bruce  ;  but  it  will  be  observed,  that 
neither  the  last-mentioned  case,  nor  Edge  v.  Worthington,  was  cited  in 
those  cases.  Upon  the  whole,  taking  into  consideration  that  Brander 
v.  Boles,  and  Risick  v.  Manners,  were  decided  before  Russel  v.  Russel, 
and  that  Edge  v.  Worthington  was  neither  in  print,  nor  noticed,  when 
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Norris  v.  Wilkinson  was  argued  before  Sir  W.  Grant,  M.  R.,  we  may- 
arrive  at  the  conclusion,  that  the  balance  of  authority  is  in  favour  of 
the  proposition,  that  a  delivery  of  deeds  for  the  purpose  of  preparing  a 
legal  mortgage  constitutes,  in  fact,  a  valid  equitable  mortgage.  See 
also  James  v.  Rice,  5  De  Gr.  Mac.  &  G.  461 ;  Bulfin  v.  Dunne,  11  Ir. 
Ch.  Rep.  198. 

Although  a  mere  deposit  of  deeds,  without  any  express  agreement 
either  by  parol  or  in  writing,  constitutes  a  valid  equitable  mortgage, 
yet,  if  the  circumstances  under  which  they  are  left  are  such  as  raise  an 
inference  that  a  deposit  was  not  intended,  the  same  result  does  not  fol- 
low ;  as,  for  instance,  where  title-deeds  were  left  in  the  counting-house 
of  a  banker,  after  he  had  refused  to  advance  money  on  them,  it  was 
held  that  no  valid  equitable  mortgage  was  created  :  Lucas  v.  Dorrein, 
1  Taunt.  218  ;  1  J.  B.  Moore,  29.  In  Wardle  v.  Oakley,  36  Beav.  21, 
Oakley,  by  deed,  mortgaged  freeholds  to  Phillips,  and  at  the  same 
time  the  title-deeds,  not  only  of  the  freeholds,  but  of  leaseholds  belong- 
ing to  Oakley,  were  delivered  to  *Phillips.  Afterwards  a  fur-  p^o-i-i 
ther  charge,  by  way  of  indorsement,  was  executed  on  the  first 
deed,  and  this  deed  did  not  include  the  leaseholds.  It  was  held  by 
Lord  Romilly,  M.  R.,  in  the  absence  of  proof  to  the  contrary,  that 
Phillips  had  no  lien  on  the  leaseholds  for  the  money  advanced.  "  If," 
said  his  Lordship,  "  the  leaseholds  were  intended  to  be  included  in  the 
mortgage  security,  why  were  they  omitted  from  the  deeds  ?  and  why, 
if  meant  to  be  an  additional  security  by  way  of  deposit,  was  no  memo- 
randum made  of  it  ?  and  why  is  there  a  total  blank  of  any  evidence  of 
such  an  intention  on  either  side  ?  If  I  accidentally  deliver  a  box  of 
deeds  to  a  creditor  of  mine,  that  would  not  constitute  him  an  equitable 
mortgagee.  It  might  well  be  that  the  delivery  of  the  deeds  would  be 
prima  facie  evidence  of  such  intention,  which  would  throw  the  burthen 
of  proving  the  negative  on  the  owner  ;  but  if  that  is  so,  I  think  that  in 
the  present  case  this  burthen  is  fully  discharged  by  the  production  and 
examination  of  the  contents,  purport,  and  effect  of  the  two  mortgage 
deeds  executed  by  Mr.  Oakley  to  the  testator  (Phillips),  which  show 
the  extent  of  the  contract  between  the  parties,  what  one  intended  to 
include  in  the  mortgage,  and  what  the  other  accepted  as  a  sufficient 
security.  I  am  of  opinion  that  the  deeds  in  question  were  sent  by  mis- 
take with  the  deeds  relating  to  the  freeholds  to  Mr.  Phillips,  and  that 
he  neither  contracted  for,  nor  intended  to  contract  for,  any  additional 
security  on  the  leaseholds  by  way  of  equitable  mortgage,  and  that  the 
possession  of  the  deeds,  in  such  circumstances,  confers  no  lien." 

Where  there  is  a  statement  or  memorandum  in  writing  of  the  circum- 
stances under  which  the  deposit  was  made,  parol  evidence  is  not  admis- 
sible to  contradict  it  (Ex  parte  Goombe,  11  Ves.  369  ;  and  see  Baynard 
v.  Woolley,  20  Beav.  583) :  but  it  is  admissible  to  extend  a  lien  evi- 
denced by  a  memorandum  in  writing.     See  Ex  parte  Kensington,  2  V. 


938  EQUITABLE  MORTGAGE. 

&  B.  19,  and  Ex  parte  Nettleship,  2  M.  D.  &  De  G.  124,  where  Sir  John 
Cross  held,  that  an  agreement  in  writing,  accompanj'ing  the  deposit  of 
title  deeds,  to  secure  a  specific  sum,  might  be  extended  as  a  security 
beyond  that  sum  by  a  subsequent  verbal  agreement. 

A  memorandum  in  writing  accompanying  a  deposit  of  title  deeds,  it 
seems,  requires  an  ad  valorem  stamp  :  Collins'  Stamp  Laws,  1  76  ;  Wise 
v.  Charlton,  1836,  4  Ad.  &  Ell.  786 ;  6  N.  &  M.  364.  But  where  the 
agreement,  in  consequence  of  being  unstamped,  is  inadmissible  as  evi- 
dence, other  parol  evidence  may  be  given'  in  order  to  establish  the 
equitable  mortgage:  Hiern  v.  Mill,  13  Yes.  114. 

A  parol  agreement  to  deposit  title  deeds  for  a  sum  of  money 
*advanced  does  not,  without  an  actual  deposit,  constitute  a  good 
L  J  equitable  mortgage :  Ex  parte  Goombe,  re  Beavan,  4  Madd.  249. 
However,  in  Ex  parte  Farley,  1  M.  D.  &  De  G.  683,  where  deeds  re- 
lating to  a  trust  estate  where  deposited  for  safe  custody  with  a  banking 
firm,  a  partner  in  which  was  one  of  the  trustees,  the  firm  made  advances 
to  one  of  the  cestui  que  trusts,  on  a  parol  agreement  for  a  lien  on  his 
share,  and  the  cestui  que  trust  promised  by  letter,  that,  as  soon  as  a 
partition  could  be  effected  of  the  property,  he  would  give  the  firm  a 
security  for  the  full  amount  of  the  account ;  and  some  time  afterwards, 
the  partition  having  taken  place,  he  signed  a  memorandum,  stating 
that  he  had  deposited  the  deeds  therein  described  as  a  collateral  secur- 
ity for  any  advance  which  the  firm  might  make  on  his  account ;  but  the 
deed  of  partition  was  not  deposited.  It  was  nevertheless  held,  that  the 
firm  were  equitable  mortgagees  of  the  estates  taken  in  partition,  and 
that  the  security  extended  to  past  as  well  as  future  advances. 

Formerly,  the  memorandum  of  deposit  of  deeds  to  secure  an  annuity 
required  enrolment,  under  53  Geo.  3,  c.  141,  and  3  Geo.  4,  c.  92  (Ex- 
parte  Miller,  3  De  G.  &  Sm.  553)  ;  but  those  Acts,  which  were  passed 
in  order  to  prevent  evasion  of  the  usury  laws,  were,  upon  the  abolition 
of  those  laws,  repealed  (11  &  18  Vict.  c.  90),  so  that  enrolment  in  such 
cases  is  not  now  necessary;  but  by  a  subsequent  Act  (18  &  19  Vic.  c. 
15,  s.  12)  registration  in  the  Common  Pleas,  as  against  purchasers, 
mortgagees,  and  creditors,  is  requisite. 

A  deposit  of  deeds  with  the  wife  of  the  depositor,  to  be  kept  by 
her  for  the  creditor,  was  held  by  Lord  Eldon,  C,  not  to  constitute  a 
valid  equitable  mortgage:  Ex  parte  Coming,  9  Ves.  115,  where  his 
Lordship  observed,  "  No  case  has  gone  the  length,  though  I  do  not  see 
the  reason,  that,  if,  the  deposit  is  in  the  hands  of  a  person  who  could 
fairly  be  called  a  third  person,  abstracted  from  both,  that  can  be  con- 
sidered a  deposit  for  the  creditor,  provided  that  is  proved  to  be  the  in- 
tention. But  it  is  very  delicate  when  the  deposit  remains  in  the  hands 
of  the  mortgagor  himself;  and  I  doubt  much  whether  a  mere  memo- 
randum, kept  in  his  own  possession,  and  not  parted  with  to  the  man  in 
whose  favour  it  is  expressed,  would  take  it  out  of  the  statute.     It  is 
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very  nearly  the  same  where  the  deeds  are  put  into  the  hands  of  the  wife 
of  the  mortgagor,  to  keep  them  las  between  her  husband  and  the 
creditor." 

In  the  recent  case  of  Ferris  v.  Mullins  (2  Sm.  &  Giff.  318),  the  sec- 
retary of  a  banking  company  had  a  credit  account  with  the  bank  to  the 
extent  of  3000Z.,  secured  by  a  memorandum  specifying  *certain 
securities  deposited  by  way  of  equitable  mortgage.  On  his  •-  ^ 
dying  indebted  to  the  bank  in  4000Z.,  there  were  found  in  his  office  in 
the  banking-house  the  securities  mentioned  in  the  memorandum,  with 
others  tied  in  a  bundle  and  indorsed  and  labelled  as  securities,  together 
with  other  securities  kept  by  him  for  the  bank.  It  was  held  by  Sir 
John  Stuart,  V.  C,  that  the  bank  had  a  good  equitable  mortgage  on 
all  the  securities  in  the  bundle. 

Where  a  deposit  of  deeds  has  been  made  with  a  firm,  if  it  is  the  in- 
tention of  the  parties  that  the  deposit  should  be  for  the  benefit  of  any 
future  members  of  a  firm,  it  is  necessary  that  such  intention  should 
either  be  expressly  stated  in  the  memorandum  made  on  the  deposit,  or 
be  proved  by  parol  evidence  {Ex  parte  Kensington,  2  V.  &  B.  19,  83)  ; 
— but  dealings  with  the  new  firm  may  afford  sufficient  evidence  of  a 
new  agreement  with  them,  so  as  to  give  them  the  benefit  of  the  deposit : 
Ex  parte  Oakes,  re  Worters,  2  M.  D.  &  De  G.  234  ;  Ex  parte  Smith, 
lb.  314. 

If  there  is  a  contest  upon  the  question,  as  to  whether  money  was  ad- 
vanced upon  the  deposit  of  deeds  or  not,  the  Court  will  decide  it,  even 
upon  a  claim,  where  there  is  a  clear  preponderance  on  one  side :  Smith 
v.  Constant,  4  De  G.  &  Sm.  213. 

Another  question  sometimes  arises,  which,  in  Ex  parte  Wetherell  (11 
Ves.  398),  Lord  Eldon  said,  had  never  been  decided,  viz.,  how  far  it  is 
necessary  to  deliver  all  the  title-deeds  relating  to  an  estate.  In  Ex- 
parte  Pearse  and  Prothero,  1  Buck,  525,  where  A.  agreed  with  B.  to 
execute  a  mortgage  of  certain  premises  for  the  security  of  a  debt,  and 
he  sent,  in  order  that  B.  might  prepare  the  mortgage,  all  the  title-deeds, 
except  the  immediate  conveyance  to  himself,  A.,  being  also  indebted  to 
C,  took  that  conveyance  and  deposited  it  with  C.  as  a  security  for  his 
debt,  at  the  same  time  promising  to  send  him  the  remainder  of  the  title- 
deeds.  Lord  Eldon  said  the  question  was,  whether  these  two  creditors 
were  to  be  considered  as  equitable  mortgagees,  by  force  of  their  respec- 
tive deposits  ?  and  if  they  were,  which  of  them  was  to  have  the  prefer- 
ence ?  Suppose  the  deeds  had  been  divided  amongst  twenty  different 
creditors,  would  each  of  them  have  been  equitable  mortgagees,  or  could 
they  altogether  have  formed  one  mortgagee  ?  The  case  having  been 
again  argued,  his  Lordship  was  of  opinion,  after  a  great  deal  of  consid- 
eration, that  neither  of  them  had  an  equitable  mortgage.  "  How  far 
the  assignees,"  he  said,  "  can  get  the  deeds  from  them,  is  another  mat- 
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ter.  It  is  enough  to  say,  that  it  was  not  the  intention  of  the  one,  that 
he  should  have  a  mortgage  till  an  actual  one  was  executed  to  him,  and 
that  the  other  was  not  to  have  an  equitable  *mortgage  till  he 
■-         J  got  possession  of  the  whole  of  the  deeds." 

But  it  is  clear  now  that  an  equitable  mortgage  may  be  created  by  a 
deposit  of  part  of  the  title-deeds  only :  Ex  parte  Chippendale,  1  Deac. 
61 ;  S.  C,  2  M.  &  A.  299  ;  Whitbread  v.  Jordan,  1  Y.  &  C.  Exch.  Ca. 
303  ;  Lacon  v.  Allen,  3  Drew.  519. 

Nor  is  it  necessary  that  the  deeds  deposited  should  show  a  good  title 
in  the  depositor,  as,  for  instance,  when  he  deposits  all  the  deeds  except 
the  conveyance  to  himself:  Roberts  v.  Croft,  24  Beav.  223  ;  2  De  G.  & 
Jo.  1. 

The  question,  however,  may  arise,  when  part  of  the  deeds  are  depos- 
ited with  one  person  and  afterwards  another  part  with  another  person, 
which  of  them  is  entitled  to  priority  ?  And  it  seems,  that  when  a  valid 
equitable  mortgage  has  been  created  by  the  first  deposit,  and  there  has 
been  no  conduct  on  the  part  of  the  person  claiming  in  respect  of  it, 
such  as  fraud  or  gross  negligence,  to  give  a  better  equity  to  the  person 
claiming  under  the  second  deposit,  the  ordinary  rule,  qui  prior  est 
tempore  potior  est  jure,  will  be  applicable  :  Roberts  v.  Croft,  24  Beav. 
223,  2  De  G.  &  Jo.  1  ;  Dixon  v.  Muckleston,  20  W.  R.  (M.  R.)  619. 

A  deposit  of  deeds,  relating  to  part  of  an  estate,  with  a  representa- 
tion that  they  relate  to  the  whole,  will  not  create  an  equitable  mortgage 
over  the  whole  of  the  property,  but  merely  over  that  part  actually  com- 
prised in  the  deeds  so  deposited  {Jones  v.  Williams,  24  Beav.  41) ; 
but  the  depositor  may,  under  another  head  of  equity,  be  compelled  to 
make  his  representation  good :  Roberts  v.  Croft,  24  Beav.  229. 

Although  deeds  deposited  by  way  of  equitable  mortgage  apply  to 
various  properties,  if  it  is  apparent  on  the  memorandum  accompanying 
the  deposit,  and  the  dealings  of  the  parties  that  a  portion  only  of  those 
properties  was  intended  as  a  security,  the  lien  of  the  depositee  will 
extend  no  further  than  that  portion  :  Wylde  v.  Radford,  33  L.  J.,  N.  S. 
Ch.  51  ;  12  W.  R.  (Y.  C.  K.)  38. 

There  may  be  g,  valid  equitable  mortgage  made  by  a  direction  to 
third  parties  to  hand  over  the  deeds  to  another.  Thus,  in  Daw  v.  Ter- 
rell, 33  Beav.  218,  A.  B.  being  entitled  to  three  properties,  the  title- 
deeds  of  one  of  which  were  held  by  his  bankers  as  a  security,  deposited 
the  title-deeds  of  the  other  two  with  C.  D.  as  a  security  for  a  debt,  and 
he  gave  him  an  order  on  the  bankers  (written  by  himself,  but  not 
signed),  to  deliver  over  the  deeds  of  the  third  property  when  their  lien 
had  been  satisfied.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  this 
gave  C.  D.  a  valid  equitable  mortgage  on  the  property  mortgaged  to 
the  bankers. 

As  against  whom  a  Deposit  of  Title-deeds  is  good.} — A  partial  owner, 
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as  tenant  for  life,  can  only  affect  his  own  interest  by  a  deposit  *of 

the  title-deeds :    Williams  v.  Medlicott,  6  Price,  495  ;   Turner  v.  >-         -I 

Letts,  20  Beav.  185. 

Where  a  deposit  of  deeds  relating  to  copyholds,  was  made  to  secure 
a  sum  of  money  advanced  to  one  of  two  tenants  in  common  in  tail,  with 
cross  remainders  between  them,  who,  at  the  same  time,  signed  a  memo- 
randum stating  this,  and  also  "  that  he  engaged  to  make  a  surrender  of 
his  interest  when  required,"  and  the  other  tenant  in  common  signed  a 
memorandum  as  follows :  "  I  join  in  the  deposit,"  it  was  held  by  Sir  R. 
T.  Kindersley,  V.  C,  that  the  debt  was  only  a  charge  upon  the  moiety 
belonging  to  the  one  to  whom  the  money  was  advanced,  although  by 
the  death  of  the  other  he  had  become  entitled  to  the  whole  property : 
Pryce  v.  Bury,  2  Drew.  11. 

A  delivery  over  of  the  title-deeds  by  a  legal  mortgagee,  or  by  a  deposi- 
tary, to  a  third  person,  will  operate  in  equity  as  a  transfer  of  the  mort-. 
gage,  but  the  original  depositor  will  be  entitled  to  the  deeds,  upon  pay- 
ment of  the  sum  to  secure  which  they  were  originally  deposited, 
although  a  larger  sum  may  be  due  to  the  sub-depositary  ;  Wallwyn  v. 
Assignees  of  Shepheard,  4  Ves.  119  ;  Ex  parte  Smith,  2  Deac.  &  C. 
271 ;  1  V.  &  B.  518.  In  Ex  parte  Tuffnell,  re  Watts  (4  Deac.  &  C.  29  ; 
1  M.  &  A.  620),  where  a  bankrupt,  having  a  mortgage  term,  deposited 
the  mortgage-deed  with  a  person,  by  way  of  equitable  mortgage,  and 
afterwards  purchased  the  equity  of  redemption,  it  was  held,  that  the 
assignees  had  a  right  to  a  re-delivery  of  the  mortgage-deed,  on  satisfying 
the  lien  of  the  equitable  mortgagee ;  if  they  did  not  do  so,  the  whole  of 
the  bankrupt's  interest  in  the  property  was  to  be  sold,  and  the  assignees 
were  to  join  in  the  conveyance  to  the  purchaser. 

A  deposit  of  an  agreement  for  a  lease  by  a  person  having  only  a  lien 
upon  the  property  will,  as  against  the  lien,  create  a  charge  for  the 
amount  advanced  upon  the  deposit ;  The  Unity  Joint-Stock  Mutual 
Banking  Association  v.  King,  25  Beav.  72. 

A  husband,  by  mere  transfer,  although  for  value,  of  title-deeds,  of 
which  his  wife  is  equitable  mortgagee,  does  not  by  the  deposit  reduce 
the  sum  secured  thereby  into  possession,  so  as  to  defeat  the  right  of  his 
wife  by  survivorship.  See  Michelmore  v.  Mudge,  2  Giff.  183,  where  the 
husband  had  deposited  for  value  title-deeds  of  which  his  wife  was  equi- 
table mortgagee,  and  having  received  a  part  only  of  the  mortgage- 
money,  died  before  his  wife.  Sir  J.  Stuart,  V.  C,  held,  that  except  as 
to  the  mortgage-money  received  by  the  husband,  there  had  been  no  ac- 
tual reduction  into  possession,  and  that  consequently  the  wife  was 
unaffected  by  her  husband's  transfer  of  the  deeds. 

"  In  the  present  case,"  said  his  Honor,  "  the  only  act  of  the  husband 
*which  can  be  urged  as  a  reduction  into  possession  was,  his  r*fi8fi-> 
dealing  with  the  title-deeds,  which  were  in  his   possession  in 
right  of  his  wife,  who  was  the  mortgagee.     These  title-deeds  were  un- 
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questionably  chattels  which  the  husband  held  in  right  of  his  wife.  He 
had  the  present  right  to  call  in  the  mortgage  monies,  and  if  he  had 
done  so,  the  right  of  the  wife  would  have  been  wholly  extinguished. 

"  But  what  the  husband  did  was  to  receive  a  part  of  the  mortgage- 
money  ;  and — having  in  his  possession  the  title-deeds,  which  were  his 
wife's  chattels,  though  held  only  as  a  security  for  money, — he  deposited 
these  deeds  for  his  own  benefit  in  the  hands  of  a  person  who  held  them 
as  a  security  by  way  of  equitable  mortgage. 

"  As  to  so  much  of  the  money  as  was  actually  received  by  the  hus- 
band, there  was  a  complete  reduction  into  his  possession,  so  as  to  de- 
feat the  wife's  title  by  survivorship.  But  as  to  the  rest,  the  mere  pos- 
session of  the  deeds  cannot  be  equivalent  to  possession  of  the  money. 
If  the  husband's  possession  of  the  deed  is  not  sufficient  to  bar  the  wife's 
right,  his  transfer  of  that  possession  cannot  on  principle  make  any  dif- 
•  ference.  In  order  to  defeat  the  wife's  title,  it  must  be  shown  that  the 
assignee  exercised  the  right  which  he  acquired  by  the  deposit  of  the 
title-deeds.  But  nothing  of  the  kind  was  done,  and  therefore  the  trans- 
action amounted  to  nothing  more  than  the  deposit  by  the  husband  of 
his  wife's  chattels  as  a  security  for  his  debt,  with  a  right  in  the  assignee 
to  reduce  the  property  in  possession,  which  was  not  exercised,  Then 
how  does  the  case  now  stand?  The  husband  died,  leaving  the  right  of 
reduction  into  possession  unexercised  by  himself  or  his  assignee,  and 
therefore  the  title  of  the  wife,  by  survivorship,  arose  on  his  death." 

A  deposit  of  deeds  is  good  as  against  the  Crown,  if  made  before  the 
depositor  became  a  debtor  to  the  Crown,  by  record  or  specialty ;  Casberd 
v.  Ward,  6  Price,  411 ;  S.  C,  Dan.  239. 

So,  also,  a  deposit,  as  in  the  principal  case,  is  valid  as  against  the 
creditors  of  a  bankrupt,  unless  it  was  made  so  near  the  bankruptcy  in 
point  of  time,  that,  not  being  given  under  pressure,  it  may  be  held  a 
fraudulent  preference ;  in  which  case  the  depositary  will,  upon  a  peti- 
tion, be  ordered  to  deliver  up  the  deeds:  Ex  parte  Ainsworth,  Be 
Goren,  3  M.  &  A.  457. 

It  may  be  considered  now  as  fianlly  decided,  (notwithstanding  the 
stat.  1  &  2  Vict.  c.  110,  which  gives  to  a  judgment  the  effect  of  an  equi- 
table charge  upon  the  land  of  the  debtor)  that  an  equitable  moitcagee, 
by  deposit  of  title-deeds,  retains  his  right  in  equity  to  enforce  his  secu- 
rity against  the  title  of  a  creditor  under  a  subsequent  judgment, 
although  the  latter  may  have  acquired  the  legal  *seisin  and  pos- 
^  session  of  the  land  under  an  elegit,  without  notice  of  the  equi- 

table mortgage  ;  Whitworth  v.  Gaugain,  3  Hare,  416,  affirmed  by  Lord 
Lyndhnrst,  C,  1  Ph.  728;  Abbott  v.  Stratton,  9  Ir.  Eq.  Rep.  233;  An- 
derson v.  Kemshead,  16  Beav.  329,  344  ;  Battersby  v.  Homan,  2  Ir.  Ch. 
Rep.  232. 

An  equitable  mortgagee,  by  deposit  of  title-deeds,  will  be  entitled 
to  priority  over  a  subsequent  legal  mortgagee,  who  advanced  his  money 
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with  notice  of  the  deposit.  See  Birch  v.  Ellames,  2  Anst.  427,  and 
Hiern  v.  Mill,  13  Yes.  114,  where  it  was  decided,  that  notice  will  be 
imputed  to  a  subsequent  purchaser  or  mortgagee,  if  he  knew  that  the 
title-deeds  had  been  put  by  the  owner  into  the  possession  of  another : 
Dryden  v.  Front,  3  My.  &  Cr.  670  ;  and  see  Jones  v.  Williams,  5  W. 
R.  540. 

Where,  however,  the  solicitor  of  the  depositor  has  the  deeds  as 
equitable  mortgagee,  a  subsequent  purchaser  having  notice  merely  of 
the  fact  that  the  deeds  are  in  the  possession  of  the  solicitor,  will  not 
be  considered  to  have  notice  of  the  equitable  mortgage,  because  it  is 
the  usual  course  of  affairs  that  a  solicitor  should  have  his  client's 
deeds.  A  solicitor,  therefore,  upon  his  becoming  equitable  mortgagee, 
should,  in  order  to  affect  third  parties,  give  express  notice  to  them  : 
see  Bozon  v.  Williams,  3  Y.  &  J.  150. 

An  equitable  mortgagee  by  deposit  of  title-deeds  of  lands  in  Middle- 
sex is  within  the  provision  of  the  Registration  Act,  7  Anne,  c.  20,  and 
by  earlier  registration  of  the  memorandum  accompanying  the  deposit, 
even  on  the  same  day,  he  will  acquire  priority  over  another  equitable 
mortgagee  prior  in  date,  but  subsequent  in  registration :  Neve  v.  Pen- 
nell,  2  Hem.  &  Mill.  170;  Moore  v.  Culverhouse,  27  Beav.  639;  but 
see  Wright  v.  Stanfield,  27  Beav.  8. 

With  reference  to  the  question  when  notice  will  be  imputed  to  a  legal 
mortgagee,  so  as  to  postpone  him  to  a  prior  equitable  mortgagee  having 
the  title-deeds,  the  following  summary  of  the  law  has  been  laid  down 
by  Sir  George  Turner,  Y.  C. :  "  That  a  legal  mortgagee  is  not  to  be 
postponed  to  a  prior  equitable  one,  upon  the  ground  of  his  not  having 
got  in  the  title-deeds,  unless  there  be  fraud,  or  gross  and  wilful  negli- 
gence on  his  part ;  that  the  Court  will  not  impute  fraud  or  gross  or 
wilful  negligence  to  the  mortgagee,  if  he  has  bona  fide  inquired  for  the 
deeds,  and  a  reasonable  excuse  has  been  given  for  the  non-delivery  of 
them  ;  but  that  the  Court  will  impute  fraud,  or  gross  and  wilful  negli- 
gence to  the  mortgagee,  if  he  omits  all  inquiry  as  to  the  deeds.  And 
I  think  there  is  much  principle  both  in  the  rule  and  the  distinctions 
upon  it.  When  this  Court  is  called  upon  to  postpone  a  legal  mortga- 
gee, its  powers  are  invoked  to  take  away  *a  legal  right;  and  I  r*cQcn 
see  no  ground  which  can  justify  it  in  doing  so,  except  fraud  or 
gross  and  wilful  negligence,  which  in  the  eye  of  this  Court  amounts  to 
fraud  ;  and  I  think  that  in  transactions  of  sale  and  mortgage  of  estates, 
if  there  be  no  inquiry  as  to  the  title-deeds  which  constitute  the  sole 
evidence  of  the  title  to  such  property,  the  Court  is  justified  in  assum- 
ing that  the  purchaser  or  mortgagee  has  abstained  from  making  the  in- 
quiry, from  a  suspicion  that  his  title  would  be  affected  if  it  was  made, 
and  is  therefore  bound  to  impute  to  him  the  knowledge  which  the  in- 
quiry, if  made,  would  have  imparted.  But  I  think  if  a  bona  fide  in- 
quiry is  made,  and  a  reasonable  excuse  given,  there  is  no  ground  for 
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imputing  the  suspicion  or  the  notice  which  is  consequent  upon  it :" 
Hewitt  v.  Loosemore,  9  Hare,  458 ;  and  see  notes  to  Le  Neve  v.  Le 
Neve,  L.  Cas.  Eq.  vol.  ii.  In  Batcliffe  v.  Bernard,  6  L.  R.  Ch.  App. 
652,  an  equitable  mortgagee  with  whom  some  of  the  title-deeds  of  the 
mortgaged  property,  including  the  conveyance  to  the  mortgagor,  were 
deposited,  filed  a  bill  to  establish  his  priority  over  a  subsequent  lecal 
mortgagee  whose  solicitor  had  omitted  to  examine  a  parcel  which  was 
given  to  him  previously  to  the  execution  of  the  mortgage  deed,  and 
purported  to  contain  all  the  title-deeds,  but  contained  only  the  earlier 
deeds.  It  was  held  by  Sir  W.  M.  James,  L.  J.,  that  there  was  not  such 
wilful  negligence  on  the  part  of  the  solicitor  as  to  fix  the  legal  mort- 
gagee with  constructive  notice  of  the  prior  charge,  so  as  to  entitle  the 
equitable  mortgagee  to  enforce  in  equity  his  priority  over  the  legal 
mortgagee. 

An  equitable  mortgagee,  who  advanced  his  money  bona  fide,  may 
protect  his  equitable  estate  and  gain  priority,  by  obtaining  the  legal 
estate  from  his  debtor,  even  in  contemplation  of  his  bankruptcy.  "  So 
much,"  observes  Lord  Eldon,  "  is  the  equitable  title  from  the  posses- 
sion of  the  deeds  recognised,  even  at  law,  that  if  a  man,  having  made 
the  deposit  previously,  makes  a  title  accordingly  only  two  minutes 
before  he  absconds,  it  is  a  legal  title,  and  cannot  be  impeached ;  for, 
though  the  legal  act  was  done  in  contemplation  of  bankruptcy,  it  is 
protected  by  the  previous  equitable  title  being  only  effect  given  to  a 
title  created  not  in  contemplation  of  bankruptcy,  and,  except  in  form, 
complete  by  the  deposit." — Per  Lord  Eldon  in  Hiern  v.  Mill,  13  Tes. 
122;  see  also  Baynard  v.  Woolley,  20  Beav.  583. 

As  a  general  rule,  an  equitable  mortgagee  is  liable  to  all  the  equities 
affecting  the  depositor.  Thus  in  Parker  v.  Clarke,  30  Beav.  54,  Clarke, 
who  was  the  transferee  with  notice  of  a  mortgage  obtained  without 
r*fiSQ1  consideration,  deposited  the  mortgage  and  ^transfer  with 
Phillips,  who  had  no  notice  of  the  circumstances  under  which 
the  mortgage  had  been  obtained.  Sir  John  Romilly,  M.  R.,  held  that 
Phillips  could  only  take  what  Clarke  could  give  him,  and  that  he  could 
not  be  in  a  better  situation  than  Clarke  himself ;  that  Phillips  "  ought 
to  deliver  up  the  deeds,  and  his  only  remedy  was  against  Clarke." 

So  where  a  trustee  deposits  title-deeds  in  breach  of  trust,  it  is  imma- 
terial whether  the  depositary  has  notice  of  the  trust  or  not ;  because 
he  takes  only  an  equitable  interest,  which  must  yield  to  the  prior 
equity  of  the  cestui  que  trust :  Manningford  v.  Toleman,  1  Coll.  670  ; 
and  see  Welchman  v.  The  Coventry  Union  Bank,  8  W.  R.  (Y.  C.  W.) 
729. 

But  the  above  rule  is  subject  to  exceptions,  where  a  person  having  a 
prior  equity,  by  his  negligence  enables  another  to  create  a  subsequent 
equitable  mortgage.  Thus,  an  equitable  mortgagee  who  parts  with  the 
title-deeds,  and  so  enables  the  depositor  to  make  another  equitable 
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mortgage,  may  be  postponed  to  such  second  equitable  mortgagee,  by- 
reason  of  his  laches  in  not  getting  back  the  deeds.  See  Waldran  v. 
Sloper,  1  Drew.  193;  there  Sloper,  in  1834,  made  an  equitable  mort- 
gage by  deposit  of  tiile-deeds  to  Matthews.  In  January,  1840,  Mat- 
thews deposited  these  deeds  with  Waldron,  the  plaintiff,  by  way  of 
equitable  mortgage.  In  April,  1842,  Matthews  applied  to  the  plaintiff 
for  the  loan  of  the  deeds,  telling  him  he  wanted  them  to  enable  a  pur- 
chase to  be  completed,  and  promising  to  return  them  forthwith.  He 
did  not  return  them,  and  the  plaintiff  never  applied  to  have  the  deeds 
back  for  more  than  four  years.  In  May,  1843,  Matthews  deposited  the 
deeds,  by  way  of  mortgage,  with  Pinckney.  It  was  held  by  Sir  R.  T. 
Kindersley,  V.  C.,that  Pinckney  was  entitled  to  priority  over  the  plain- 
tiff. "  It  is  an  elementary  principle,"  said,  his  Honor,  "  that  a  party 
coming  into  equity  in  such  a  case,  is  bound  to  show  that  he  has  not 
been  guilty  of  such  a  degree  of  neglect  as  to  enable  another  party  so 
to  deal  with  that  which  was  the  plaintiff's  right,  as  to  induce  an  inno- 
cent party  to  assume  that  he  was  dealing  with  his  own.  If,  here,  ordi- 
nary diligence  had  been  used  by  the  plaintiff,  if,  instead  of  resting 
satisfied  with  the  excuses  of  Matthews,  he  had  insisted  on  the  deeds 
being  returned,  not  in  one  or  two  months,  but  even  in  nine  or  twelve 
months,  even  then,  in  the  events  that  have  happened,  Matthews  could 
not  have  committed  the  fraud.  But  Matthews  having  committed  the 
fraud  in  1843,  in  consequence  of  the  neglect  of  the  plaintiff  from  then 
to  December,  1846,  Pinckney  was  induced  to  go  on  making  advances 
to  Matthews  on  the  faith  of  his  possession  of  the  deeds.  If  ever  there 
*was  a  case  in  which,  as  between  two  innocent  parties,  that  one 
must  suffer  who  has  permitted  the  fraud  to  be  committed,  it  is  L  J 
this  case ;  and  I  am  of  opinion  that  the  plaintiff,  who  by  his  great 
neglect  put  it  in  the  power  of  Matthews  to  commit  the  fraud,  has  no 
right  to  come  and  ask  equity  to  interfere." 

In  Adsetts  v.  Hiveb*,  33  Beav.  52,  A.  B.,  through  a  solicitor,  borrowed 
money  from  C.  D.,  upon  a  deposit  of  title-deeds.  The  solicitor  obtained 
the  deeds  back  for  the  purpose,  as  he  stated,  of  preparing  a  legal  raort- 
o-age.  Instead  of  this,  he  got  A.  B.  to  execute  a  legal  mortgage  to 
himself,  instead  of  to  C.  D.,  and  he  afterwards  raised  money  on  a 
transfer  of  this  mortgage  and  on  a  delivery  of  the  title-deeds  from  a 
creditor  without  notice.  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  A. 
B.  was  liable  to  pay  both  mortgages. 

Where  an  equitable  mortgagee  neglects  to  get  possession  of  the  title- 
deeds  to  the  mortgaged  property,  he  will  be  postponed  to  a  subsequent 
equitable  mortgagee  without  notice  who  has  got  such  possession.  Thus 
in  Layard  v.  Maud,  4  L.  R.  Eq.  397,  Edwards  Wood,  having  con- 
tracted to  purchase  an  advowson,  borrowed  from  Austen  2500Z.,  and 
covenanted  with  him  to  pay  for  and  convey  the  advowson  to  him  within 
six  months.  Edwards  Wood  completed  the  purchase  of  the  advowson, 
vol.  i. — 60 
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but  never  conveyed  it  under  the  covenant.  He  subsequently  borrowed 
1000L  from  C.  &  T.  Halford,  who  had  no  notice  of  any  prior  incum- 
brance, and  covenanted  to  convey  to  them  the  advowson,  and  deposited 
with  them  the  title-deeds,  but  there  was  no  conveyance  of  the  legal 
estate.  It  was  held  b}'  Sir  R.  Malins,  V.  C,  that  the  first  mortgage 
must  be  postponed  to  the  second.  "I  have  not,''  said  his  Honor,  "a 
shadow  of  doubt,  that  where  there  is  merely  an  equitable  mortgage, 
unaccompanied  by  the  legal  estate,  in  every  case  where  the  equitable 
mortgagee  either  omits  to  get,  or,  having  got,  gives  up  possession  of 
the  deeds,  he  must  always  be  postponed.  In  this  case  I  come  to  the 
conclusion  that  there  is  that  degree  of  negligence  in  Mr.  Austen  which 
will  postpone  his  claim  as  first  mortgagee  to  that  of  Messrs.  Halford. 
I  decide  this  case  on  the  general  principle,  that  one  equitable  mort- 
gagee, without  possession  of  the  deeds,  must  be  postponed  to  another 
who  has  that  possession." 

Where  a  legal  mortgagee,  by  his  negligence  in  giving  up  the  title- 
deeds,  enables  the  mortgagee  to  commit  a  fraud  by  depositing  them,  so 
as  to  create  an  equitable  mortgage,  the  legal  mortgagee  will  be  post- 
poned to  such  equitable  mortgagee  if  he  had  no  notice  of  the  legal 
mortgage.  See  Briggs  v.  Jones,  10  L.  R.  Eq.  92;  there  the  plaintiff,  a 
mortgagee  *of  leasehold  property,  lent  the  lease  to  the  mort- 
L  J  gagor,  for  the  purpose  of  raising  money  upon  it,  but  at  the 
same  time  told  the  mortgagor  to  inform  the  person  from  whom  he  pro- 
posed to  borrow  the  money,  that  the  plaintiff  had  a  prior  charge.  The 
mortgagor  borrowed  money  from  his  bankers,  upon  a  security  of  a  de- 
posit of  the  lease,  without  giving  them  notice  of  the  plaintiff's  mort- 
gage. It  was  held  by  Lord  Romilly,  M.  R.,  that  the  plaintiff's  mortgage 
ought  to  be  postponed  to  that  of  the  bankers.  See  also  M'ffenry  v. 
Davies,  10  L.  R.  Eq.  88  ;  Perry-Herrick  v.  Attwood,  25  Beav.  205 ;  2 
De  G.  &  Jo.  21. 

Upon  the  same  principle  was  decided  the  recent  case  of  Hunter  v. 
Walters,  t  L.  R.  Ch.  App.  "75.  There  Hunter  and  Darnell  were  two 
mortgagees  of  an  estate,  the  title-deeds  of  which  were  placed  in  the 
hands  of  Walters,  a  solicitor  in  whom  all  parties  had  implicit  confi- 
dence. Walters,  without  a'utliority  from  any  of  the  parties,  sold  the 
estate  to  a  nominal  purchaser,  who  resold  it  to  Walters  himself,  and 
the  conveyance,  dated  in  June,  1853,  was  made  in  execution  of  a  power 
of  sale  in  Darnell's  mortgage.  Hunter  and  Darnell  both  executed  the 
conveyance,  in  ignorance  of  its  contents,  and  believing  it  to  be  a  merely 
formal  deed,  and  also  signed  endorsed  receipts  for  money  as  paid  to 
them,  though  no  money  was  in  fact  paid  to  them.  Walters  afterwards 
made  an  equitable  mortgage  of  the  estate  to  Curling,  representing  it  to 
be  his  own  and  unincumbered.  As  to  Hunter,  there  was  evidence  that 
he  was  deceived  by  the  solicitor ;  as  to  Darnell,  there  was  evidence  that 
he  trusted  the  solicitor  implicitly.     It  was  held  by  the  Court  of  Appeal 
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in  Chancery,  affirming  the  decision  of  Sir  R.  Malins,  V.  C.  (reported  11 
L.  R.  Eq.  292),  that  Curling,  the  equitable  mortgagee,  had  priority  over 
Hunter  and  Darnell.  "  It  is  said,"  observed  Lord  Justice  James,  "that 
assuming  the  legal  estate  to  have  passed  to  Walters,  so  that  he  was  ca- 
pable of  conveying  something,  and  that  he  had  some  estate  in  him  at 
the  time  when  he  executed  the  equitable  mortgage  to  Mr.  Curling,  then 
there  are  two  conflicting  acts  in  this  case ;  that  there  was  an  equity 
which  still  remained  in  Darnell  prior  in  time,  and,  therefore,  prior  to 
the  right  in  equity  which  Mr.  Curling  acquired  by  the  execution  of  that 
deed.  To  my  mind  that  question  is  very  simple.  We  have  simply  to 
consider  whether,  where  an  agent  has  committed  a  fraud,  the  principal 
who  has  trusted  that  agent,  or  another  person  who  has  dealt  with  him, 
have  to  answer  for  the  consequences  of  that  fraud ;  whether,  where  a 
person  has,  either  through  fraud  or  otherwise,  executed  a  deed,  and 
signed  a  receipt  containing  an  *unmistakable  representation  of  r:).fi(.„, 
a  matter  of  fact,  the  person  who  has  so  executed  the  deed  and 
signed  the  receipt  is  to  suffer  the  loss  arising  from  an  undue  use  made 
of  them,  or  another  person,  who  has  in  the  ordinary  course  of  business, 
without  negligence  or  default  of  any  kind,  trusted  to  the  documents 
which  contained  that  misrepresentation, — I  am  of  opinion  that  the  rule 
of  equity  is  the  rule  of  common  sense ;  that  the  principal  must  suffer 
for  the  fraud  of  his  agent,  and  not  the  stranger  who  is  dealing  with  the 
agent ;  that  the  man  who  has  made  the  representation,  under  whatever 
circumstances,  must  bear  the  consequences  of  those  representations, 
and  not  the  man  who  has  trusted  to  the  representations  so  made." 

Upon  the  same  principle  an  equitable  mortgagee  by  deposit  of  title- 
deeds,  is  entitled  to  preference  over  the  lien  of  a  vendor  who  conveyed 
the  estate  without  receiving  his  purchase-money  when  the  receipt  for  it 
is  indorsed  on  the  conveyance,  which  is  with  the  other  title-deeds  de- 
livered to  the  purchaser ;  because  the  equity  of  the  mortgagee,  being 
better  than  that  of  the  vendor,  who  by  his  negligence  enabled  the  pur- 
chaser to  deal  with  the  estate,  ought  to  prevail  over  mere  priority  in 
point  of  time.  See  Rice  v.  Rice,  2  Drew.  "73,  and  the  authorities  cited 
in  Vice-Chancellor  Kindersley's  elaborate  judgment.     See  ante,  p.  327. 

But  an  equitable  mortgagee  will  not  be  entitled  to  priority  if  the  pur- 
chaser or  legal  mortgagee  had  no  notice ;  for,  then  the  equities  being 
equal,  the  law  must  prevail :  Plumb  v.  Fluitt,  2  Anst.  432. 

An  equitable  mortgagee  being  a  purchaser  for  valuable  consideration 
pro  tanto,  his  charge  will,  under  the  2"?  Eliz.  c.  4,  be  effectual  against  a 
prior  voluntary  settlement ;  Ede  v.  Knowles,  2  Y .  &  C.  C.  C.  172 ;  Lis- 
ter v.  Turner,  5  Hare,  281. 

A  memorandum  of  a  deposit  of  deeds  made  in  Ireland  as  a  security 
for  a  debt,  by  a  person  carrying  on  there  the  ordinary  business  of  a 
banker,  is  within  the  provisions  of  33  Geo.  2,  c.  14  (Ir.),  and  ought  ac- 
cording to  their  requirements  to  be  registered  in  order  to  be  valid  as 
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against  creditors  under  a  trust  deed  executed  pursuant  to  the  provisions 
of  that  act :   Copland  v.  Davies,  5  L.  R.  Ho.  Lo.  358. 

Privileges  and  Remedies  of  Equitable  Mortgagee.] — A  mere  deposi- 
tary of  a  lease  cannot  be  compelled  to  take  a  legal  assignment  so  as  to 
enable  the  lessor  to  sue  him  at  law  on  the  covenants  in  the  lease,  nor  is 
he  liable  to  them  until  he  has  made  himself  legal  assignee  (Moore  v. 
Choat,  8  Sim.  508,  and  cases  there  cited  :  and  Robinson  v.  Rosher,  1  Y. 
&  C.  C.  C.  1;  Moore  v.  Grey,  2  De  G.  &  Sm.  304;  2  Ph.  Ill,  over- 
r*f  q<n  ruling  *  Lucas  v.  Comerford,  1  Ves.  jun.  235,  and  Flight  v. 
Bently,  1  Sim.  149) ; — nor  will  the  case  be  altered  by  his  hav- 
ing entered  into  possession  of  the  premises  and  paid  the  rent:  see 
Moore  v.  Grey,  2  De  G.  &  Sm.  304 ;  2  Ph.  117,  in  which  case  it  was  ar- 
gued, upon  appeal  before  Lord  Cottenham,  C,  that,  as  the  depositary 
had  been  in  possession,  and  had  paid  rent  due  from  the  party  from 
whom  he  had  taken  the  deposit,  he  was  liable  to  the  covenants  and  was 
bound  to  take  an  assignment ;  but  his  Lordship  held,  that  the  deposi- 
tary was  not  liable  to  the  covenants  entered  into  by  the  lessee.  "  One 
thing,"  he  said,  "  is  certain,  that  if  this  Court  were  to  administer  such 
relief,  it  would  effectually  prevent  any  body  from  ever  hereafter  taking 
a  deposit  of  a  lease  as  a  security  for  a  sum  of  money ;  for  no  man  in 
his  senses  would  take  a  deposit  of  a  lease  if  he  were  thereby  to  render 
himself  liable  to  the  covenants  of  the  lease.  ...  A  lessee  is  liable  to 
distress  from  his  landlord,  and,  the  goods  being  distrained,  some  other 
person,  from  interested  motives  or  motives  of  friendship,  comes  in  and 
pays  the  demand  of  the  landlord,  taking  no  assignment,  nor  any  secu- 
rity beyond  what  he  had  before.  That,  of  course,  cannot  make  him 
liable  to  any  of  the  covenants  in  the  lease.  He  pays  the  money  for  or 
on  behalf  of  the  party  who  owed  it.  Well,  then,  does  his  being  in  pos- 
session make  him  liable  ?  If  that  were  so,  there  would  be  an  end  of  the 
distinction  between  an  assignment  of  a  lease  and  an  under-lease.  Taking 
an  under-lease  does  not  render  you  liable  to  all  the  covenants  in  the 
original  lease,  but  taking  an  assignment  does ;  which  shows  that  the 
effect  of  possession  depends  upon  the  title  under  which  it  is  taken,  and 
that  mere  possession  not  taken  under  a  title  can  go  for  nothing.  There 
are  three  things  which  are  alleged  as  constituting  the  liability :  the 
being  the  depositary,  the  having  paid  the  rent,  and  the  having  been 
in  possession.  Now,  none  of  these  things,  taken  separately,  will  make 
the  party  liable  upon  the  covenants  of  the  lease ;  and,  if  none  of  them 
separately  will,  it  is  very  difficult  by  reasoning  to  show  why  they  should 
jointly  have  that  effect."  See  also  Walters  v.  The  Northern  Coal 
Mining  Company,  5  De  G.  Mac.  &  G.  629  ;  Cox  v.  Bishop,  8  G.  Mac.  & 
G.  815. 

A  proviso  making  void  a  lease  upon  an  assignment  does  not  apply 
to  a  mere  deposit  of  it :  Ex  parte  Cocks,  2  Deac.  14  ;  Ex  parte  Sher- 
man, Buck,  462 ;  Ex  parte  Baglehole,  1  Rose,  432. 
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An  equitable  mortgagee  by  deposit  of  a  lease  relating  to  lands  in 
Ireland,  where  the  lessee  has  been  evicted  for  nonpayment  of  rent  under 
the  Irish  Ejectment  Acts,  may  file  a  bill  for  redemption  against  the 
landlord:  Geraghty  v.  *Malone,  3  D.  &  War.  239;  1  H.  L.  r*694-] 
Cas.  81.  L 

The  realisation  of  mortgage  securities  in  bankruptcy  (including 
equitable  mortgages)  is  now  regulated  by  the  40th  section  of  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  11),  and  the  general  rules  18, 
19,  80,  and  81,  made  pursuant  thereto,  and  which,  are  almost  identical 
with  rules  55 — 8  of  the  19th  of  October,  1852,  under  the  Bankruptcy 
Act,  1849,  which  were  substituted  for  Lord  Loughborough's  Order  of 
the  8th  of  March,  1194. 

In  bankruptcy,  an  equitable  mortgagee,  except  perhaps  where  he  has 
actually  received  the  rents,  Ex  parte  Williams,  13  W.  R.  (Bank- 
ruptcy) 564,  is  entitled  to  them  from  the  time  only  of  the  order  for 
sale,  which  is  considered  equivalent  to  the  appointment  of  a  receiver : 
Ex  parte  Bignold,  2  M.  &  A.  16  ;  Ex  parte  Carlon,  3  M.  &  A.  328 ;  2 
Deac.  333  ;  Ex  parte  Thorpe,  3  Deac.  85  ;  3  M.  &  A.  441.  Notice  to 
the  tenants  to  pay  rent  to  the  mortgagee  does  not  alter  the  rule :  Ex 
parte  Burrell,  3  M.  &  A.  439  ;  Ex  parte  Scott,  3  M.  &  A.  592. 

The  depositary  of  deeds  may  file  a  bill  in  the  Court  of  Chancery  for 
sale  or  foreclosure,  and  an  absolute  conveyance  (Parker  v.  Housefield,  • 
2  My.  &  K.  419  ;  Lechmere  v.  Clamp,  30  Beav.  218  ;  and  Seton  on  De- 
crees, 444,  3d  Ed.,  and  the  cases  there  cited  ;  and  see  Pryce  v.  Bury, 
2  Drew.  11 ;  Malone  v.  Geraghty,  3D.  &  W.  246  ;  but  see  Tuckley  v. 
Thompson,  1  J.  &  H.  126  ;  Matthews  v.  Goodday,  10  W.  R.  (V.  C.  K.) 
148)  ;  and  six  months  will  be  allowed  for  redemption  :  Parker  v.  House- 
field,  2  My.  &  K.  419  ;  Mellor  v.  Woods,  1  Kee.  16,  overruling  Pain  v. 
Smith,  2  My.  &  K.  411. 

Although  trustees  may  deposit  deeds  relating  to  charitable  trust 
property,  in  order  to  secure  money  properly  expended  for  the  purposes 
of  the  trust,  the  Court  will  not,  it  seems,  decree  a  foreclosure  or  sale, 
because  it  would  thereby  destroy  the  trust  altogether :  Darke  v.  Wil- 
liamson, 25  Beav.  622. 

A  decree  for  foreclosure  against  an  infant,  notwithstanding  it  is 
enacted  that  the  parol  shall  not  demur  (11  Geo.  4  &  1  Will.  4,  c.  41,  ss. 
10  and  11),  must  give  him  a  day  to  show  cause  against  the  decree  after 
he  attains  twenty-one  (Price  v.  Carvtr,  3  My.  &  Cr.  151  ;  Scholfield 
v.  Heafield,  1  Sim.  669)  ;  but  a  decree  for  sale  against  an  infant  will  be 
immediate  if  it  appears  that  such  sale  will  be  beneficial,  and  no  day 
will  be  given  him  :  Bedshaw  v.  Neivbold,  12  Jur.  833  ;  Scholfield  v. 
Heafield,  1  Sim.  669  ;  and  see  Seton  on  Decrees,  689,  3rd  Ed. 

On  making  an  order  of  foreclosure  absolute,  Sir  J.  Stuart,  V.  C,  re- 
fused to  add  a  declaration  under  the  Trustee  Act,  1850,  that  the  mort- 


950  EQUITABLE     MORTGAGE. 

r*fiQtin  gagor  being  out  of  the  jurisdiction  is  a  trustee,  in  *order  to 
found  upon  it  a  subsequent  application  for  a  vesting  order,  his 
Honor  observing,  that  "  any  such  order,  if  made,  must  be  made  on  a 
separate  application:"  Smith  v.  Boucher,  1  Sm.  &  G.  Y2. 

An  equitable  mortgagee  may  obtain  a  receiver  (Curling  v.  Lord 
Leycester,  19  Ves.  633 ;  Shakell  v.  Duke  of  Marlborough,  4  Madd. 
463  ;  Anderson  v.  Kemshead,  16  Beav.  329)  ;  and  he  will  be  entitled  to 
one  on  motion  before  the  hearing,  on  showing  the  possession  of  deeds 
which  raises  a  prima  facie  presumption  that  the  deposit  was  made  for 
the  purpose  of  securing  an  advance  of  money  :  Bodger  v.  Bodger,  11 
W.  R.  (V.  C.  K.)  160. 

Where  in  an  administration  suit  the  personal  estate  is  insufficient  to 
pay  the  debts  in  full,  an  equitable  mortgagee,  who  is  also  a  simple  con- 
tract creditor  in  respect  of  the  same  debt,  and  whose  security  is  also 
insufficient,  is  entitled  to  prove  for  and  take  a  dividend  upon  the  en- 
tire debt  for  the  time  being  actually  realised  by  order  of  the  Court, 
and  the  proceeds  have  been  carried  on  to  a  separate  account  to  meet 
the  same  mortgage  claim.  But  such  creditor  must  not  ultimately  re- 
ceive more  than  twenty  shillings  in  the  pound  from  all  sources :  Rhodes 
v.  Moxhay,  10  W.  R.  (V.  C.  S.)  103. 

Although  the  deposit  of  deeds  has  been  merely  for  the  purpose  of 
securing  a  simple  contract  debt,  the  debt  will  bear  interest  from  the 
date  of  the  deposit  and  by  reason  of  it,  though  there  be  no  express 
contract  as  to  interest :  see  Carey  v.  Doyne,  5  Ir.  Ch.  Rep.  104,  a  de- 
cision of  the  Master  of  the  Rolls  in  Ireland,  where  5L  per  cent,  inter- 
est was  allowed,  which  has  since  been  followed  by  In  re  Kerr's  Policy, 
8  L.  R.  Eq.  331,  where,  however,  only  4L  per  cent,  was  allowed. 

Where  the  goodwill  of  a  business,  carried  on  upon  property  included 
in  an  equitable  mortgage,  is  sold,  the  equitable  mortgagee  will  be  en- 
titled to  the  proceeds  (Chissum  v.  Dewex,  5  Russ.  29)  ;  and  fixtures, 
although  they  are  not  mentioned  in  the  memorandum,  or  although 
there  is  no  memorandum,  will,  upon  the  deposit  of  a  lease,  be  con- 
sidered as  part  of  the  security  (Ex  parte  Tagart,  1  De  G.  531 ;  Ex 
■parte  Cowell,  12  Jur.  411 ;  11  L.  J.,  Bank.,  16 ;  Williams  v.  Evans,  23 
Beav.  239)  ;  and  will  not  be  considered  upon  the  bankruptcy  of  the  de- 
positor, as  being  in  his  order  and  disposition  within  the  125th  section 
of  the  Bankrupt  Law  consolidation  Act,  1849,  but  will  belong  to  the 
mortgagee  :  Ex  parte  Barclay,  5  De  G.  Mac.  &  G.  403  ;  and  see  Mather 
Eraser,  3  Jur.  N.  S.  900 ;   Waterfall  v.  Penistone,  3  Jur.  N.  S.  14. 

As  to  the  proper  form  of  a  bill  by  an  equitable  mortgagee,  being  also 
a  specialty  creditor,  seeking  to  charge  the  real  assets  of  a  testator 
r*eqfi-|  generally,  as  well  as  to  *enforce  his  security,  see  Blair  v. 
*-  Ormond,  1  De  G.  &  Sm.  428  ;  and  see  Hanman  v.  Riley,  9 

Hare,  App.  40  ;  and  Skey  v.  Bennett,  2  Y.  &  C.  C.  C.  405. 

Although  the  law  of  Scotland  knows   nothing   of  equitable   mort- 
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gages,  the  owner  of  a  Scotch  estate  can  be  compelled  in  England  to 
give  effect  to  a  pledge  made  by  the  deposit  of  title-deeds :  Ex  Parte 
Pollard,  Mont.  &  Oh.  239 ;  4  Dea.  27  ;  Goote  v.  Jecks,  13  L.  R.  Eq. 
597  ;  Westl.  Priv.  International  Law,  58. 

An  equitable  mortgagee,  by  deposit  of  deeds  is  not  deprived  of  his 
right  to  recover  his  debt  by  his  inability  to  produce  either  the  deeds 
deposited  or  the  memorandum  of  deposit,  when  the  Court  believes  that 
there  was  such  a  deposit,  and  that  the  deeds  have  been  really  lost : 
Baslcett  v.  Skeel,  11  W.  R.  (V.  C.  W.)  1019  ;  but  he  may  lose  his  lien 
by  voluntarily  parting  with  the  deeds  :  Be  Briscoll,  1  I.  Rep.  Eq.  285. 

It  may  be  here  mentioned  that  where  proceedings  in  bankruptcy  have 
been  suspended  by  resolutions  under  the  110th  section  of  the  Bank- 
ruptcy Act,  1861,  and  there  is  nothing  in  the  resolutions  to  preserve 
the  jurisdiction  of  the  Court  of  Bankruptcy,  its  jurisdiction  to  order  a 
sale  on  the  petition  of  an  equitable  mortgagee  is  gone  :  In  re  Carter, 
1  Law  Rep.  Eq.  170. 

Where  a  trustee  has  been  appointed  under  the  liquidation  of  the 
affairs  of  an  equitable  mortgagor,  the  mortgagee  may,  instead  of  ap- 
plying in  bankruptcy,  proceed  in  Chancer}'  against  the  trustee  for  the 
purpose  of  having  the  security  realised,  the  jurisdiction  in  Chancery 
not  being  taken  away  by  the  Bankruptcy  Act,  1869  :  White  v.  Simmons, 
6  L.  R.  Ch.  App.  555. 


The  principle,  that  a  deposit  of 
title  deeds,  upon  a  loan  or  advance 
of  money,  creates  an  equitable 
mortgage,  has  been  recognized  and 
acted  upon  in  New  York,  in  the 
case  of  Rockwell  v.  Hobby,  2  Sand- 
ford,  Ch.  9,  12.  "  In  the  absence 
of  all  other  proof,"  said  the  As- 
sistant Yice  Chancellor,  "  the  evi- 
dence of  an  advance  of  money,  and 
the  finding  of  title  deeds  of  the 
borrower  in  the  possession  of  the 
lender,  is  held  to  establish  an 
equitable  mortgage.  In  the  case 
before  me,  the  deed  went  into  the 
possession  of  the  testator  for  some 
purpose.  None  is  specifically  pro- 
vided ;  but  there  is  an  advance  of 
money  proved,  an  advance  which 
went  to  discharge  a  mortgage, 
given  in  truth-  for  a  part  of  the 


purchase-money  of  the  land  de- 
scribed in  that  deed.  The  only 
inference  is,  that  the  deed  was  de- 
posited as  security  for  the  ad- 
vance." In  South  Carolina,  also, 
the  principle  appears  to  be  ad- 
mitted by  Harper,  C,  in  Welsh  v. 
Usher  and  others,  2  Hill's  Chan- 
cery, 166,  170. 

The  doctrine  was  recognized  in 
Mowry  v.  Wood,  12  Wisconsin, 
413,  and  Jarvis  v.  Butcher,  16  Id. 
308  ;  and  in  Griffin  v.  Griffin,  3  C. 
E.  Green,  104,  the  Chancellor 
said,  that  courts  of  equity  in  Eng- 
land and  this  country  had  long 
admitted  the  validity  of  an  equita- 
ble mortgage  by  the  deposit  of 
title  deeds  by  a  debtor  with  his 
creditor  as  security,  and  have  held 
that  the  mere  fact  that  the  debtor 
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is  in  possession  of  the  deeds,  gives 
rise  to  the  presumption  that  they 
were  deposited  as  a  security,  and 
constitutes  an  equitable  lien. 

In  Mississippi,  the  doctrine  has 
been  treated  as  a  subsisting  part  of 
the  equity  jurisprudence  of  the 
State,  subject,  however,  to  the 
same  strict  limitations,  which  are 
imposed  upon  it  in  England.  In 
a  case  in  that  State,  F.  had  pur- 
chased land  from  B.,  and  received 
a  title  bond,  giving  his  note  for 
the  consideration,  with  S.  as  his 
indorser,  and  depositing  the  title 
bond  with  S.  for  his  indemnity. 
F.'s  administrator,  W.,  discharged 
the  debt  to  B.,  and  had  the 
title  conveyed,  and  subsequently 
claimed  to  be  substituted  to  the 
equity  of  S.,  in  regard  to  the  title 
bond,  on  the  ground  that  he  had 
paid  the  debt  for  which  S.  was 
liable  as  indorser.  "  It  would  be 
difficult,"  said  Sharkey,  0.  J.,  in 
delivering  the  opinion  of  the  High 
Court  of  Errors  and  Appeals,  "to 
sustain  such  a  lien  as  that  claimed, 
either  on  the  law  of  the  case,  or 
the  proof.  A  deposit  of  all  the 
title  deeds,  as  a  security  for  a  debt 
created  at  the  time  the  deposit  is' 
made,  is  generally  recognized  as 
constituting  an  equitable  mort- 
gage. Such  equitable  liens  have 
met  with  very  decided  opposition 
in  England,  though  they  have  been 
generally  sustained,  but  it  is  ad- 
mitted on  all  hands  that  they 
should  not  be  extended  beyond 
their  present  limit.  Such  a  mort- 
gage is  in  direct  opposition  to  the 
Statute  of  Frauds,  in  regard  to 
which  we  have  said  that  we  will 
create  no  exceptions  not  found  in 


the  statute.  Lord  Eldon  said, 
that  in  departing  from  the  rule  of 
the  statute  that  there  was  no  rule 
to  go  by  ;  and  it  was  essential  that 
those  who  wished  to  render  such 
securities  valid  should  learn  the 
utility  of  requiring  two  or  three 
lines  in  writing.  A  transfer  of 
these  equitable  mortgages  may  be 
made,  but  it  must  be  done  in  the 
way  they  are  first  created,  by  a 
deposit  of  the  deeds  as  a  security. 
See  3  Powell  on  Mortgages,  1050- 
1061.  It  is  not  necessary  that  we 
should  hold  such  mortgages  to  be 
invalid  in  every  case.  The  record 
does  not  furnish  evidence  that  S. 
delivered  the  title  bond  to  W.,  to 
be  held  as  a  security.  If  he  did 
so,  W.  no  doubt  delivered  it  to  B., 
the  original  vendor.  He  thereby 
parted  with  the  deposit  which  con- 
stituted the  mortgage,  and  did  he 
not  thereby  part  with  the  lien  ? 
No  case  has  been  cited  in  which 
such  an  equitable  mortgage  has 
been  preserved  to  this  extent.  The 
equitable  mortgage  arises  by  the 
single  act  of  deposit,  and  that  act 
must  be  unequivocal.  It  differs 
very  materially  from  a  legal  mort- 
gage, which  is  transferred  by  the 
transfer  of  the  debt,  because  it  is 
an  express  lien,  clearly  and  pre- 
cisely defined  by  the  written  con- 
tract of  the  parties.  It  differs, 
also,  from  the  lien  of  a  vendor 
who  gives  a  title  bond."  Williams 
v.  Stratton,  10  Smedes  &  Marshall, 
418,  426. 

In  Kentucky,  the  principle  has 
been  doubted,  if.  not  rejected, 
although  the  point  was  not  ac- 
tually decided.  "  Upon  the  strength 
of  the  doctrine  established  by  Eng- 
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lish  adjudications,"  said  the  court, 
in  Vanmeter  v.  M'Faddin  et  al.,  8 
B.  Monroe,  435,  437,  "that  a  de- 
posit of  title  papers,  creates  an 
equitable  mortgage  on  real  estate 
in  favor  of  the  person  to  whom 
the  deposit  is  made,  it  is  con- 
tended that  a  lien  arises  in  this 
case.  This  doctrine  of  implied 
lien,  founded  on  a  deposit  of  title 
deeds  to  an  estate,  made  by  a 
debtor  to  a  creditor,  as  security 
for  an  antecedent  debt,  or  upon  a 
loan  of  money,  although  firmly 
established  in  England,  has,  as  re- 
marked by  Judge  Story,  in  his 
Commentaries  on  Equity  Juris- 
prudence, (vol.  2,  section  1020,)  of 
late  years  been  received,  even 
there,  with  considerable  hesitation 
and  disapprobation,  and  a  disposi- 
tion has  been  strongly  evinced  not 
to  enlarge  its  operation. 

"  We  are  strongly  inclined  to 
the  opinion,  that  the  mere  deposit 
of  title  deeds  should  not  be  re- 
garded, in  this  State,  as  constitut- 
ing any  lien  upon  real  estate.  If 
permitted  to  have  this  effect,  an 
interest  in  lauded  property  is 
ereated  by  the  contract  of  the 
parties,  not  reduced  to  writing, 
in  direct  violation  of  the  Statute 
of  Frauds.  The  doctrine,  no  doubt, 
had  its  origin  in  England  in  the 
fact,  that  the  possession  of  title 
deeds  was  necessary  to  the  asser- 
tion of  right  to  real  estate ;  and 
the  debtor  having  made  a  deposit 
of  his  evidences  of  title  with  his 
creditor,  as  a  security,  could  not 
regain  by  an  action  at  law,  the 
possession  of  them  until  he  had  paid 
the  money,  to  secure  which  they 
were  pledged.     If  he  made  appli- 


cation to  a  court  of  equity  for  re- 
lief, he  came  under  the  operation 
of  the  equitable  rule,  that  he  that 
asks  equity  must  do  eqfuity,  and, 
consequently,  was  compelled  to 
repay  the  money,  in  consideration 
of  which  the  deeds  had  been 
pledged,  before  he  could  obtain  a 
decree  for  their  restitution.  Under 
our  registry  laws,  however,  the 
mere  possession  of  title  deeds  is 
of  no  real  importance  to  the  owner 
of  the  estate ;  he  can  procure 
office  copies  and  use  them,  with- 
out accounting  for  the  absence  of 
the  original  deeds ;  and  the  neces- 
sity which  gave  rise  to  this  doc- 
trine of  implied  or  equitable  lien 
having  no  existence  here,  the  doc- 
trine itself  would  be  difficult  to 
be  maintained,  either  upon  the 
ground  of  principle  or  of  public 
policy."  A  deposit  of  title  deeds 
cannot  operate  as  a  mortgage, 
under  the  recording  acts  of  Ohio, 
against  subsequent  judgment  cred- 
itors or  purchasers,  even  with  no- 
tice, whatever  may  be  its  effect, 
as  between  the  original  parties 
Bloom  v.  Noggle,  4  Ohio,  N.  S.  45, 
56  ;  and  in  the  recent  case  of  Pro- 
basco  v.  Johnson,  2  Disney,  96, 
the  doctrine  was  said  to  have  no 
place  in  the  law  of  that  State. 

In  Pennsylvania,  the  validity  of 
equitable  mortgages  is  not  recog- 
nized. In  Bickett  and  another  v. 
Maderia,  1  Rawle,  325,  327,  it 
was  said  that  an  equitable  mort- 
gage, by  deposit  of  title  deeds, 
might  be  created  by  parol  or  by 
written  agreement,  as  was  the  case 
there ;  but  in  Bowers  v.  Oyster,  3 
Penrose  &  Watts,  239,  it  was 
decided  that  there  can  be  no  such 
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thing  as  a  valid  and  efficacious 
parol  mortgage  ;  and  upon  the  au- 
thority of  this  case,  it  was  deter- 
mined, in-  Shitz  v.  Dieffenbach,  3 
Barr,  233,  that  an  equitable  mort- 
gage by  delivery  of  the  title  deed, 
is  not  good  in  Pennsylvania.  "  Be- 
ing no  more  than  a  parol  mort- 
gage," said  the  court,  ("  for  it  is 
only  by  parol  the  meaning  and  ob- 
ject of  such  delivery  is  ascer- 
tained,) it  cannot  now  be  made  a 
question  after  the  express  decision 
of  the  point  in  Bowers  v.  Oyster. 
Whether  considered  as  a  convey- 
ance of  land,  as  it  may  ultimately 
prove  to  be,  or  as  a  lien  on  lands, 
which  is  its  ordinary  state,  a  parol 
mortgage  is  contrary  to  the  spirit 
of  our  legislation  in  the  Statute 
of  Frauds,  and  acts  for  the  record- 
ing of  mortgages,  and  for  entering 
up  liens  for  public  information, 
and  to  the  uniform  current  of  de- 
cisions on  these  subjects  in  Penn- 
sylvania." 

It  has  been  held,  however,  in 
many  of  the  courts  of  this  coun- 
try, that  an  agreement  in  writing 
to  give  a  mortgage,  or  a  mortgage 
defectively  executed,  or  an  im- 
perfect attempt  to  create  a  mort- 
gage, or  to  appropriate  specific 
property  to  the  discharge  of  a  par- 
ticular debt,  may  create  a  mortgage 
in  equity,  or  a  specific  lien,  which 


will  have  precedence  of  subse- 
quent judgment  creditors ;  Bead 
v.  Simmons,  2  Dessaussure,  551 ; 
Menude  v.  Delaire,  lb.  565 ;  Ex- 
ecutor of  Polony  and  Read  v. 
Keenan  and  others,  3  Id.  74 ; 
Welsh  v.  Usher  and  others,  2 
Hill's  Chancery,  161,  170;  Massey 
v.  31'Ilwain  and  others,  lb.  421, 
428 ;  Dow  et  al.  v.  Ke.r  et  ah,  1 
Spears'  Equity,  414,  417;  In  the 
matter  of  Howe,  1  Paige,  125, 130  ; 
Bank  of  Muskingum  v.  Carpen- 
ter, 7  Ohio,  21 ;  Lake  v.  Dodd  et 
al.,  10  Id.  415,  425  ;  See  Doe  ex 
dem.  Burgess  v.  The  Bank  of 
Cleveland,  3  M'Lean,  140  ;  The  B. 
Boad  v.  Tollman,  15  Alabama, 
412;  Abbott  v.  Godfrey,  1  Michi- 
gan, 418 ;  Bloom  v.  Noggle,  4 
Ohio,  N.  S.  45;  Nelson  v.  The 
Hagerstown  Bank,  27  Maryland, 
51,  76.  And  in  Ogden  v.  Ogden, 
lb.  182,  an  agreement  between  a 
vendor  and  the  vendee,  that  a  mort- 
gage should  be  made  to  the  com- 
plainant for  the  purchase-money, 
in  payment  of  a  debt  due  to  him 
by  the  vendor,  was  specifically  en- 
forced by  equity.  In  Ohio,  however, 
unrecorded  mortgages  are  abso- 
lutely void  against  j  udgment  credi- 
tors, as  well  as  purchasers,  and 
cannot  be  rendered  valid  by  the 
most  express  notice  ;  see  post,  vol. 
2,  note  to  Le  Neve  v.  Le  Neve. 
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*GARTH  v.  SIR  JOHN  HIND  COTTON.        [*697] 
JULY,  1750. 

KEPORTED  1  VES.  524,  546  ;  1  DICK.  183.1 

Equitable  Waste.] — A.,  tenant  for  ninety-nine  yiars,  if  he  should 
so  long  live,  without  impeachment  of  waste,  voluntary  xoaste  excepted; 
remainder  to  trustees  during  his  life,  to  preserve  contingent  remain- 
ders; remainder  to  his  first  and  other  sons  in  tail;  remainder  to  B. 
in  fee.  A.  (before  a  son  born,)  and  B.,  according  to  agreement,  cut 
down  timber,  and  divided  the  profits  between  them.  A.  afterwards 
had  a  son,  who  toas  held  entitled  to  recover  from  the  representative 
of  B  what  he  had  so  received  as  his  share  of  the  money  arising 
from  the  sale  of  the  timber. 

Bights,  powers,  and  duties  of  trustees  to  preserve  contingent 
remainders. 

Mr.  Garth,2  tenant  for  ninety-nine  years,  if  he  should  so  long 
live,  without  impeachment  of  waste,  excepting  voluntary  waste;  re- 
mainder to  trustees  during  his  life,  to  preserve  contingent  remainders; 
remainder  to  his  first  and  every  other  son  in  tail ;  remainder  to 
the  defendant,  Sir  John  Hind  Cotton,  in  fee. 

Garth  having  been  long  married  without  having  children, 
enters  into  an  agreement  with  the  defendant,  Sir  John  Plind 
Cotton,  to  cut  down- timber  on  the  estate,  and  divide  the  profits 
between  them. 

He  has  afterwards  a  son  by  another  wife,  who,  after  his  father's 
death,  when  of  age,  and  having  suffered  a  recovery,  brings  this 
bill  to  oblige  the  defendant,  Sir  John  Hind  Cotton,  to  refund 
1000?.,  received  by  him  as  his  share  of  the  money  arising  from 
sale  of  the  timber,  with  interest. 

*For  the  Blaintiff. — There  is  no  particular  precedent  ex-  r*«qa-i 
actly  as  the  case  stands;  therefore  it  must  depend  on  general  L  J 
principles.  The  question  is,  whether  they  had  aright  to  cut  timber  ; 
and,  if  not,  whether  the  plaintiff  thereby  is  injured,  which  is  neces- 
sary for  the  plaintiff  to  show,  and  that  the  defendant,  at  the  time  of 
doing  it,  was  wilfully  guilty  of  an  injury  to  the  plaintiff — that  is, 
the  unborn  children  of  Garth  ;  for,  if  this  is  a  damage  without  an 
injury,  the  Court  will  not  give  satisfaction. 

The  trustees  were  to  preserve  the  contingent  uses  of  everything 
that  was  settled.  To  avoid  a  perpetuity  was  this  method  of  pre- 
serving estates  in  families  a  certain  time  by  inserting  trustees  ; 
which^  (said  to  be  invented  by  Lord  Bridgman)  has  been  since 
extended  by  a  Court  of  equity.      If  trustees  joined,  the   Court 

1  8.  0.,  3  Atk.  751  ;  Reg.  Lib.  1712,  A.,  fol.  240. 

1  The  statement  of  the  case  and  the  arguments  are  taken  from  1  Ves.  524. 
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would  make  them  liable  for  a  breach.  It  was  by  some  convey- 
ancers doubted  whether  the  trustees  joining  could  bar,  which 
came  first  ui  Pye  v.  George,1  where  Lord  Harcourt  said,  that  de- 
stroying contingent  remainders  was  a  wrong,  and  that  he  would 
make  a  precedent  if  there  was  none.  That"  precedent  was  after- 
wards solemnly  made  in  Mansell  v.  Mansell?  where  a  Court  of 
equity  went  further  than  ever,  holding  a  purchaser  to  be  a  trustee 
■  for  a  contingent  remainder-man.  Every  one  doino;  it  with  notice 
is  affected  withjthe  trust :  and  if  the  estate  is  got  into  such  hands 
as  not  to  be  followed  in  equity,  the  Court  would  make  the  trus- 
tees liable  for  the  breach.  Thus  it  is  on  inheritances  of  land :  a 
tree  growing  on  the  estate  is  as  much  a  part  of  the  inheritance  as 
a  house  or  the  land  ;  and,  as  to  the  person  interested,  selling  the 
timber,  is  as  much  to  the  destruction  of  his  inheritance  as  selling 
the  land.  Though  there  is  no  remedy  at  law,  the  trustees  might 
have  complained  in  equity  that  they  were  to  preserve  the  con- 
tingent remainders,  which  might  be  in  esse  perhaps  in  a  year, 
and  that  the  Court  should  not  suffer  the  present  tenant  for  life  to 
be  guilty  of  that  permissive  waste,  because ^t  is  a  prejudice  to  one 
who  may  be  in  esse,  and  was  intended  by  the  donor  to  have  that 
r*«qQ-|  which  is  in  esse.  Though  there  is  *no  precedent  for  this, 
L  J  yet  in  many  cases  will  the  Court  prohibit  waste,  though 
no  action  of  waste  lies. 

If,  then,  the  Court  would  do  so,  as  being  a  wrong,  the  trustees 
neglecting  their  duty,  or  not  knowing  it,  will  not  alter  the  case 
so  as  to  prevent  that  satisfaction  consequential  to  an  injury. 
[Lord  Chancellor  Hanlwir-ke.  I  know  no  case  where  the  trustees 
might  bring  such  a  bill,  though  I  have  heard  it  said  they  might ; 
aud  if  this  is  so  in  case  of  a  donee,  it  might  be  so  in  case  of  a  pur- 
chase.] In  case  of  a  purchaser,  it  would  be  contrary  to  common 
justice  if  the  trustees  might  not  bring  such  a  bill ;  for  then  a  man 
might  immediately  destroy  the  settlement  he  had  made.  Several 
injunctions  have  been  granted  where  no  action  of  waste  could  be, 
as  in  case  of  an  intermediate  estate  for  life:  Moo.  554;  where,  it 
appears,  he  in  remainder  could  have  an  injunction  so  long  ago  as 
the  time  of  Richard  II.,  for  waste  by  the  first  tenant  for  life,  as 
being  an  injury  to  his  inheritance,  taking  away  part  of  the  value 
thereof.  It  is  also  an  injury  to  the  intermediate  remainder  man 
for  life,  and  as  it  takes  away  the  benefit  of  the  shade ;  so  that,  on 
a  bill  by  either,  the  Court  would  interpose,  and  not  say,  you  may 
bring  trover,  but  would  prevent  the  injury.  Had  this  been  the 
case  of  an  infant  in  ventre  sa  mere,  entitled  to  the  inheritance, 
undoubtedly  a  bill  would  lie,  though  he  cannot  bring  an  action, 
ejectment  or  trover,  notwithstanding  he  may  be  vouched :  Mas- 
grave  v.  Parry,  2  Vern.  710.  Then  there  is  no  reason  but  that  a 
person  who  may  come  in  esse  should  have  the  same  equity  as  one 
who  has  a  being  of  a  month,  if  it  may  be  so  called.     In  Abrahal 

1  2  Salk  680  ;  Prec.  Ch.  308  ;  t  P.  Wms.  128  ;  7  Bro.  P.  C.  221,  Toml.  ed. 
s  2  P.  Wms.  67rf  ;  Ca   t.  Talb.  252. 
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v.  Bubb,  2  Sbo.  69,1  (though  a  book  of  no  authority),  is  cited  a 
case  called  Lady  Evelin's,  not  reported  in  print,  but  in  Lord 
^Nottingham's  manuscript ;  where  it  was  said,  that  where  tenant 
for  life,  remainder  to  the  first  son  for  life  without  impeachment 
of  waste,  remainder  over,  the  first  son,  by  leave  of  tenant  for  life, 
comes  on  the  land,  and  sells  the  trees,  he  was  enjoined  in  this 
court  by  Lord  Nottingham ;  though  there  could  be  no  action  at 
law.  A  bill  may  be  brought  by  the  patron  of  a  living  to  prevent 
the  incumbent  from  cutting  down  timber;  though  the  interest 
the  *patron  has  is  very  little,  nor  any  remedy  in  point  of  r#nnn-i 
law,  as  he  cannot  enter,  or  seize  the  timber ;  but,  from  ^  -* 
his  remote  interest  in  the  thing  in  possession,  the  Court  will  re- 
lieve, because  the  law  does  not  effectually,  and  will  not  say  that 
you  may  go  to  the  bishop.  In  Fleming  v.  Fleming,  July  19, 1744, 
JBishup  of  Carlisle's  c«;e,2  tenant  for  ninety-nine  j'ears,  if  he  so  long 
live ;  remainder  to  trustees  to  support  contingent  remainders  ;  re- 
mainder to  another  for  ninety-nine  years,  if  he  so  long  live,  with- 
out impeachment  of  waste;  remainder  to  his  sons  successively  in 
tail  male,  remainders  over ;  both  tenants  for  ninety-nine  yi  ars, 
thinking  they  had  an  interest  together  to  cut  down,  because  the 
second  had  a  right  to  do  so  if  in  possession,  agreed  to  sell  the 
timber,  and  divide  the  profit,  as  here.  On  motion  for  injunction 
your  Lorn  ship  granted  it,  holding  that  there  was  no  remedy  at 
law,  and  that  the  privilege  of  without  impeachment  must  be  con- 
sidered as  annexed  to  the  estate  when  it  comes  into  possession. 
In  kobinson  v.  Litton?  12th  December,  1744,  the  testator  devised 
an  estate  to  his  eldest  son  and  his  heirs  ;  and  if  he  should  not  live 
to  attain  twenty -one,  leaving  no  issue,  devised  it  to  his  eldest 
daughter  and  the  heirs  of  her  body  ;  remainder  to  his  two  other 
daughters  successively  in  tail.  The  children  were  all  infants. 
The  son,  within  two  years  of  twenty-one,  petitioned  to  cut  down 
timber,  being  for  his  benefit  as  owner  of  the  inheritance,  though 
subject  to  that  contingent  interest  to  his  sisters.  Your  Lordship 
refused  it,  but  lett  him  to  do  what  he  could  according  to  law. 
Upon  that  the  parties  agreed,  that  some  small  timber  should  be 
cut  down,  and  then  a  bill  should  be  brought  by  the  daughters 
upon  their  contingent  interest  to  prevent  the  waste,  which  was 
done  ;  and,  though  that  was  a  remote  and  improbable  contingency, 
the  Court  thought  the  felling  of  the  timber  should  be  staid  ; 
not  that  the  defendant  could  not  do  it  in  a  point  of  law,  for  he 
had  an  estate  of  inheritance,  and  every  such  estate  carries  a  right 
to  cut  timber ;  yet  did  the  Court  restrain  him,  and  said,  that  if 
an  estate  descended  to  an  heir-at-law  where  an  executory  devise 
was  depending,  that  heir,  notwithstanding  *he  would  r*irn,-| 
have  the  legal  estate  of  inheritance  in  the  meantime,  till  L  -I 
the  contingency  happens,  shall  not  be  suffered,  for  the  sake  of 
those  persons  who  may  come  to  be  interested,  to  fell  in  the  mean- 

i  8.  C  2  Freem.  53. 

2  Fleming  v.  Bishop  of  Carlisle,  cited  1  Dick.  209.  3  3  Atk.  209. 
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time.  But  the  defendant  is  not  tenant  in  tail  in  possession,  and 
therefore  could  not  do  it,  though  no  son  was  born  at  the  time. 
It  was  not  a  remote  contingency ;  and  it  was  determined  in 
Lewis  Bowie's  Case,1  that,  if  a  son  is  born,  the  estate  shall  open. 
If,  then,  there  might  have  been  that  preventive  remedy  by  injunc- 
tion, there  ought  to  be  this  compensating  remedy,  supposing  the 
act  done.  But  it  may  be  said,  though  fieri  non  debuit  factum 
•valet ;  for  that,  by  the  severing  the  property,  it  vested  in  the  de- 
fendant as  tenant  in  fee.  If  sevei'ed  by  act  of  God,  as  in  the  Case 
of  Wtlbeck  Park,2,  where  timber  was  blown  down  on  the  Duke  of 
Newcastle's  estate,  it  would  be  so  from  the  rule  of  law,  which 
says,  that  a  tree  lying  on  the  ground  shall  not  be  held  in  abey- 
ance, but  go  to  the  first  owner  of  the  inheritance  who  might 
maintain  trover  for  it.  But  this  is  not  so  severed,  for  they 
knowingly  contrive  the  injury.  If  allowed,  it  will  be  in  the 
power  and  the  interest  of  tenant  for  life  to  bargain  with  a 
remainder-man,  though  ever  so  remote,  by  giving  him  something 
he  could  not  be  entitled  to  at  all,  which  would  encourage  these 
collusive  agreements.3  So,  one  made  tenant  for  life  on  his 
marriage,  reversion  to  himself  in  fee,  being  entitled  to  all  wind- 
falls, might  immediately  strip  the  estate.  There  is  no  acquiescence 
or  length  of  time  here,  which  might  amount  to  waiver  of  right, 
or  afford  presumption  of  evidence  in  doubtful  cases ;  but  the 
plaintiff  was  not  born  until  ten  years  after,  not  being  of  age,  till 
1745,  and  pursued  it  recently.  There  is  no  difficulty  on  defend- 
ant, in  point  of  evidence,  from  length  of  time  ;  but  if  there  was, 
he  must  have  seen  it  could  not  have  arisen  till  at  a  distance. 

For  the  defendant. — This  is  a  new  case  ;  and,  as  admitted,  not 
well  founded  on  law,  so  neither  is  it  in  equity.  Defendant,  on 
application  by  plaintiff's  father,  agreed,  provided  reasonable  satis- 
faction was  made  to  him,  not  to  take  the  advantage  of  felling  the 
r*709"l  timber,  which  he  might.  *The  bill,  then,  is  not  proper 
L  J  against  him,  without  the  representative  of  the  father. 
At  law  no  writ  of  prohibition  or  action  of  waste  lay  against 
tenant  for  life  or  years,  as  the  parties  must  provide  for  that :  since 
the  Statute  of  Gloucester,  indeed,  it  is  otherwise.  But  to  whom 
could  the  defendant  be  responsible  ?  Not  to  the  plaintiff,  had  he 
been  born ;  for,  in  point  of  law,  if  he  was  a  stranger  (as  a  re- 
mainder-man in  fee  is,  as  to  privity  between  him  and  tenant  in 
tail),  he  was  liable  only  to  the  lessee  for  life  or  years,  who  was 
responsible  only  to  the  person  having  a  right  to  bring  the  action 
of  waste  ;  and  remedy  was  left  over  against  the  stranger,  against 
whom  the  action  of  waste  could  not  be  brought,  as  held  by  Lord 
Coke.  Next,  this  is  a  personal  tort,  which  dies  with  the  party 
who  alone  was  liable  :  then  it  would  be  extraordinary,  if  the  re- 
presentative of  the  party  committing  waste  should  not  be  liable, 
that  the  defendant  (who  was  never  liable  to  the  person  who  could 

i  11  Co.  79  ;  Lead.  Cas.  Real  Prop.  27,  2nd  ed. 

2  Duke  of  Newcastle  v.  Vane,  cited  2  P.  Wms.  241. 

3  Lee  v.  Alston,  1  Bro.  C.  C.  196. 


GARTH    V.     SIR    JOHN    HIND    COTTON.  959 

bring  the  action,  nor  even  to  the  lessee  for  life  or  years,  if  living, 
as  the  waste  was  with  his  consent)  should  now  account  for  that 
waste.     It  is  admitted,  that  if  blown  down,  or  cut  without  con- 
currence of  defendant,  he  would  be  entitled  to  the  benefit  of  the 
whole :  how,  then,  is  it  the  act  of  the  defendant  ?     It  is  singly  the 
act  of  the  lessee  for  life.    Suppose  the  lessee  had  given  the  defend- 
ant so  much  money  not  to  take  the  benefit  of  it:  he  might  have 
done  it  for  a  consideration,  or  for  none  at  all ;  for  why  may  not 
one  renounce  a  right?     And  this  amounts  to  the  same.     Though 
this  Court  will  interpose  to  prevent  waste,  yet  never  where  the 
estate  has  ceased  in  the  person  committing  it.     In  Jesus  College  v. 
Bloom,1  Nov.  19,  1745,  the  plaintiffs  had  made  a  new  lease  to 
another  ;  and,  discovering  afterwards  that  the  former  lessee  had 
cut  down  timber  and  committed  waste,  brought  a   bill  against 
him  for  an  account  thereof.     Your  Lordship  dismissed  it ;  for  that 
where  a  lease  determined,  and  possession  was  quitted,  the  Court 
will  not  decree  an  account ;  though,  where  the  lease  continues,  it 
would  decree  an  account  of  waste,  as  incidental  to  that  jurisdic- 
tion the  Court  has  to  prohibit  and  enjoin  it.     As  soon  *as    r*7flo-i 
severed,  the  property   belonged   to   the   defendant,  who    ^         J 
might  have  seized  it,  or  brought  an  action  without  seizing ;  for 
the  father  certainly  had  no  other  property  than  a  special  interest 
in  the  trees,  while  they  continued  annexed.     [Lord  Chancellor 
Hardwicke. — Suppose  the  trustees  had  been  vigilant,  and  brought 
a  bill  to  stay  this  waste,  and  prayed  an  account  of  the  timber  so 
felled  under  this  agreement ;  1  think  that  would  be  a  proper  bill: 
and,  if  the  Court  had  made  a  decree,  there  would  be  an  injunction 
to  stay  the  waste  ;  and,  incident  to  that,  the  Court  may  decree  an 
account  of  the  waste  already  committed  ;  what  would  the  Court 
have  directed  to  be  done  with  the  money  raised  by  the  timber 
sold  ?]     The  money  even  by  the  aid  of  this  Court,  would  be  de- 
creed to  defendant.     Udal  v.  Udal,  Aleyn,  81,  and  several  other 
cases,  shew,  that  the  very  cutting  vests  the  property  in  the  first 
owner   of  the  inheritance.     If  there  had  been  an  intermediate 
vested  remainder  for  life,  it  would  make  no  difference  ;  for  the 
defendant  might  then  have  seized  or  brought  trover,  though  not 
an  action  of  waste ,  and,  after  the  death  of  the  intermediate  ten- 
ant, might  have  brought  waste  for  the  waste  in  the  life  of  that 
tenant.     But  it  has  never  been  determined,  that  the  intermediate 
estate  of  the  trustees  should  bar  the  remainder-man  in  fee  from 
an  action  of  waste  or  take  away  a  legal  right ;  which  it  is  ad- 
mitted that  would  not  do,  if  they  were  blown  down.     This  estate 
in  trustees  took  rise  on  political  considerations,  in  the  time  of  the 
civil  wars,  to  prevent  any  act  wrongfully  done  to  put  a  period  to 
the  estate  ;  and,  being  created  to  one  particular  purpose,  should 
not  be  wrested  to  another,  or  take  away  a  remedy  given  to  the 
owTner  of  the  inheritance  by  the  statute.     If  the  remainder-man 
in  fee,  by   action  of  waste,  recovers   the  place  wasted,  the  re- 

'  3  Atk.  262  ;  Amb.  54. 
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mainder-man  coming  in  esse  cannot  recover  this  estate  vested  ;  as 
held  in  the  Case  of  Lincoln  College.  This  Court  will  indeed, 
under  particular  circumstance,  at  the  instance  of  trustees, 
hearken  to  complaints  by  them  ;  and  has  gone  so  far,  in  Mansell  v. 
Man-sell,1  as  to  declare  what  its  sentiments  would  be  in  case  of  a 
T*7041  Dreacn  °f  trust  where  the  trustees  *joined.  But  suppose 
*-  J  they  had  joined,  and  been  parties  to  these  articles,  they 
would  not  have  made  the  legal  right  of  the  parties  in  the 
timber,  when  cut,  different.  But  they  did  not  join,  nor  file  such 
bill  to  stay  waste :  and  there  is  no  instance  where  the  Court  ever 
interposed  on  their  omitting  to  act.  If  by  such  omission  a  bene- 
fit accrued  to  another,  the  Court  never  interposes  to  take  it  away, 
there  being  instances  to  the  contrary ;  as  in  Partridge  v.  Pawlet, 
Hil.  Vac.  1786,  before  your  Lordship,2  where  plaintiff's  wife,  ten- 
ant for  life  without  impeachment  of  waste,  being  a  sickly  person, 
was  going  to  cut  down  timber,  to  the  produce  of  which  she  would 
be  entitled.  A  bill  was  filed  on  behalf  of  her  sister  to  restrain 
her,  for  that  the  estate  was  subject  to  debts  in  aid  of  the  person- 
alty, which  would  probably  not  be  sufficient  for  that.  The  Court 
granted  the  injunction.  But,  there  being  no  deficiency  in  the 
personalty,  a  question  arose,  after  the  wife's  death,  between  her 
husband  and  administrator  and  the  sister,  at  whose  instance  the 
injunction  was  obtained  upon  an  untrue  suggestion,  whether  the 
estate  should  be  put  into  the  same  condition  as  if  no  such  injunc- 
tion had  been  granted.  The  Court  expressed  an  inclination  to  do 
so,  if  it  could  ;  but  though  it  was  a  very  hard  case,  and  a  mis- 
fortune happening  by  act  of  the  Court  taking  away  a  power 
annexed  to  the  tenant  for  life,  yet,  as  an  interest  was  by  that 
means  attached  in  a  third  person,  the  Court  did  not  think  itself 
empowered  to  take  away  that  right.  Then  much  less  will  the 
Court,  where,  by  the  non-opposition  of  the  trustees,  a  benefit 
accrues  to  a  third  person.  Whitfield  v.  Pewit 2  is  a  little  defect- 
ively reported.  It  seems  there,  as  if  there  were  trustees  to  pre- 
serve, &c. ;  and,  if  there  were,  that  case  is  a  direct  authority. 

Lord  Chancellor  Hardwicke. — Partridge  v.  Pawlet  is  not 
applicable  to  the  present  case. 

This  is  of  the  first  impression — of  great  consequence  and  im- 
portance in  point  of  precedent :  therefore  I  will  take  time  to 
consider  of  it. 

1  2  P.  Wms.  678.  *  1  Atk.  407. 

3  2  P.  "Wms.  2-10 ;  see  also,  Bewick  v.  Whitfield,  3  P.  Wms.  267. 
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Lord  Chancellor  Hardwicke. — Although  I  have  taken  a 
great  deal  of  pains,  I  cannot  yet  form  an  opinion,  from  an  appre- 
hension of  breaking  in  upon  the  rules  of  law,  or  establishing  a 
dangerous  precedent  in  a  court  of  equity.  The  case  is  admitted 
to  be  entirely  new.  The  strength  of  the  arguments  for  the  plain- 
tiff is  on  the  authority  of  Pve  v.  Georgef  and  Mansell  v.  Mansell,2 
where  the  Court  has  considered  trustees  to  preserve  contingent 
remainders  as  trustees  to  all  other  purposes,  so  as  to  be  affected 
by  breach  of  trust  and  all  the  consequences  :  and  therefore,  if  they 
have  been  negligent  in  not  bringing  a  bill  to  restrain  the  waste, 
it  should  not  turn  to  the  prejudice  of  the  remainders,  when  in 
esse.  But  it  deserves  to  be  considered,  whether  they  have  any 
trust  to  preserve  the  timber,  because  their  legal  estate  is  not  at 
all  for  that  purpose,  being  only  an  estate  pour  autre  vie ;  by 
which  there  is  no  interest  in  or  power  over  the  timber,  and  which 
is  at  an  end  as  soon  as  the  first  tenant  for  life  dies.  It  is  said, 
they  might  bring  a  bill  for  an  injunction  to  stay  waste,  before 
the  contingent  remainders  vested :  and  I  am  of  that  opinion :  but 
I  do  not  know  that  arises  out  of  their  trust  for  the  timber.  It  is 
a  bill  by  amicus  curiae ;  as  in  a  bill  on  behalf  of  an  infant  in 
ventre  sa  mere,  to  stay  waste.  Till  the  estate  attaches  in  pos- 
session they  have  nothing  to  do  with  the  timber.  If,  indeed, 
there  is  a  forfeiture  for  the  first  tenant  for  life,  they  would  have 
a  right  to  the  shade,  &c,  but  nothing  to  do  with  it  during  the 
life  of  the  tenant  for  life.  This  is  no  opinion,  but  only  my  doubts 
from  the  breaking  in  on  the  rules  of  law  on  the  one  hand,  and  on 
the  other  the  laying  down  a  ^precedent  in  equity  which  r^,,™-, 
might  be  dangerous.  Let  it,  therefore,  be  spoke  to  again  L  -■ 
next  term.  1  can  find  no  case  where  the  Court  has  preserved  the 
timber,  though  cut  down  by  wrong,  for  the  benefit  of  the  contin- 
gent remainders.  In  Whitfield  v.  Pewit,3  it  was  not  by  acci- 
dent, but  by  wrong ;  and  though  Peere  Williams  has  not 
mentioned  whether  there  were  trustees  to  preserve,  &c,  I  have 
looked  into  it,  and  find  there  were. 

Michaelmas  Term,  1750,  it  was  argued  again. 

For  the  Plaintiff. — The  bill  is  against  the  defendant  only  so  far 
as  he  has  been  benefited  himselt  by  agreeing  to  this  act,  which 
is  a  detriment  to  the  plaintiff's  inheritance.  The  case  is  new  in 
specie,  but  the  Court  will  go  on  the  general  principles  of  law  and 
equity.     The  whole  merits  depend  on  two  points :  first,  whether, 

1  2  Salk.  680.  '  2  P.  Wms.  678.  >  2  P.  Wms.  640. 
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on  application  by  the  trustees  at  the  time  of  the  agreement,  the 
Court  would  have  restrained  them  both — the  tenant  for  ninety- 
nine  years  from  cutting  by  licence  of  the  remainder-man,  and 
the  remainder-man  from  coming  upon  the  estate  by  licence  of  the 
tenant ;  next,  if  so,  whether  satisfaction  ought  not  to  be  decreed 
for  that  act,  when  done,  which  the  Court  would  have  prevented, 
as  against  conscience. 

As  to  the  first.  To  shew  that  the  Court  would  have  done  so, 
it  is  necessary  to  state  the  notion  of  justice  established  as  to  pre- 
serving timber,  houses,  mines,  and  other  things,  capable  of  being, 
in  fact,  severed  from  the  inheritance,  and  which  yet  are  part  of  it 
in  notion  of  law,  and  considered  as  annexed.  There  are  but  four 
cases  in  which  a  court  of  equity  interposes  to  preserve  an  inheri- 
tance entire.  First,  where  there  is  no  legal  remedy  whatever 
that  extends  so  far  as  to  answer  the  intent  of  the  settlement  under 
which  all  claim,  and  from  which  intent  it  is  clear  that  what  is 
doing  is  wrong.  This  holds  where  tenant  in  tail  apres  possibility 
&c.,'  or  wife  tenant  in  tail  ex  provisione  viri,  goes  to  pull  down 
houses,  or  commit  destruction.  No  action  of  waste  or  of  prop- 
erty can  be  brought,  yet  this  Court  will  enjoin  :  Abrahal  v.  Bubb, 
f  ?  9  Sho.  69,2  and  Cooke  v.  Whaley,  1  Eq.  Ca.  Ab.  400  ;  *be- 
L  J  cause  the  mansion-house  is  settled  as  well  as  the  rest ;  and 
this  tenant  in  tail  apres  &c.  is  but  tenant  for  life,  who  could  not 
do  it,  though  he  was  so,  without  impeachment  of  waste.  This  is 
the  most  ancient  jurisdiction  of  equity — in  the  time  of  Richard 
II.  (Moor.  554),  and  several  precedents  in  Henry  VIII.  and 
Edward  VI. ;  but  since  the  Case,  of  Baby  Castle3  it  is  established. 
There  was  tenant,  without  impeachment  of  waste  (which  since 
.Lewis  Bowles's  case,4  gives  leave  to  commit  waste),  yet  would  not 
this  Court  suffer  it,  because  contrary  to  the  form  of  the  settle- 
ment, though  there  was  no  legal  remedy.  On  the  same  principle 
have  been  cases  as  to  an  avenue  in  a  park  for  ornament  or  shelter. 
Secondly,  where  there  is  a  temporary  impediment  to  the  remedy 
at  law,  so  that  the  act  is  at  the  time  dispunishable,  equity  inter- 
poses ;  as,  where  there  is  an  intermediate  tenant  for  life,  the 
remainder-man  of  inheritance  cannot  bring  an  action  for  waste  by 
the  iirst  tenant  for  life,  for  the  sake  of  the  preservation  of  ,the 
innocent  remainder  for  life:  2  Inst.  301.  It  is  not  so  if  it  was  a 
remainder  for  years,  and  it  would  not  be  destroyed  by  the  action. 
But  a  stronger  case  is  of  an  estate  tor  life,  remainder  for  life, 
without  impeachment  of  waste,  and  with  a  power  to  commit 
waste:  both  agree  to  commit  waste,  and  though  dispunishable  at 
law,  yet  this  Court  would  enjoin,  on  the  principle  that  it  was  an 
injury  to  the  inheritance,  although  it  was  a  bare  contingency 
whether  it  would  be  a  prejudice  to  the  owner  of  the  inheritance 

1  After  possibility  of  issue  extinct. 

2  2  Eq.  Ab.  7j7  ;  2  Freem.   53.  ;  2  Swanst.  272,  n. 

s  Vane  v.  Lord  Barnard,  Prec.  Ch.  454 ;  Gilb.  Eq.  Rep.  127 ;  1  Eq.  Ab.  399  ; 
1  Salk  I  til  ;  2  Vern.  Tin. 
*  11  Co.  79. 
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or  not ;  which  was  Lady  Evilin's  case  :l  so,  in  Fleming  v.  Flem 
ing,  though  no  remedy  at  law.  The  third  case,  where  there  is  a 
remedy  in  equity  only,  is,  where  a  person,  who  may  be  conse- 
quentially injured  by  the  waste,  from  the  weakness  of  his  estate, 
has  no  remedy  at  all  at  law ;  as  where  tenant  for  life :  remainder 
for  life,  with  or  without  impeachment  of  waste :  remainders 
over — on  the  bill  of  remainder-man  for  life,  the  Court  would  re- 
strain the  first  tenant  for  life  from  committing  waste :  Dayrell  v. 
Champness?  It  guardian  of  infant  tenant  in  tail  cuts  down  the 
whole  timber,  the  Court  will  not,  on  application  of  the  remainder- 
man, enjoin;  which  was  Saville  v.  Saville,?  although  the  r*-no-i 
infant  there  was  very  ill,  and  did  die  before  he  came  of  ^  * 
age:  but  if  done  in  such  a  way  as  to  be  to  the  prejudice  of  the 
infant  himself,  on  the  application  of  the  infant  the  Court  will 
judge  what  is  for  his  benefit.  The  fourth,  and  most  material  to 
the  present  case,  is  where  new  limitations  are  introduced  and 
allowed  by  law  and  courts  of  justice,  since  the  time  that  all  the 
doctrine  about  waste  was  settled.  Sincea  the  Statute  of  Gloucester, 
courts  of  law  cannot  adapt  their  remedy  to  a  new  purpose :  then 
the  Court  interposes  on  the  foundation  of  justice,  and  on  the 
principle,  that,  this  new  sort  of  limitation  being  introduced,  it 
must  be  protected  in  all  its  consequences,  because  the  limitation 
itself  the  law  allows.  Executory  devises  and  springing  uses 
existed  not  before  the  time  of  King  Henry  VIII  Then  none  of 
the  rules  at  law  concerning  waste  can  be  applied  to  them  ;  and 
any  man,  having  a  fee  subject  to  be  defeated  on  a  contingency, 
may,  in  point  of  law,  pull  down  houses  and  cut  down  all  the 
timber:  no  legal  remedy,  as  action  of  waste  or  trover  for  the 
timber,  lies,  nor  a  prohibition;  but  in  equity  there  is  a  remedy. 
In  Robinson  v.  LiUov,4  the  inheritance  being  given  over  to  the 
daughters  on  a  contingency,  your  Lordship  thought  the  intent 
was  that  the  whole  and  every  part  of  the  inheritance  should  be 
preserved  to  wait  that  contingency,  and  that  a  bill  may  be 
brought  for  infant  in  ventre  to  stay  waste,  the  statute  of  King 
"William5  having  declared  him  capable  of  taking — that  is,  pre- 
served a  contingent  remainder  to  him;  yet  that  infant  has  no 
legal  remedy,  nor  after  his  birth  can  he  bring  trover.  This  Court 
then  interposes,  because  the  law  does  not.  When  the  legal 
remedy  about  waste  was  established,  no  such  thing  was  known  in 
the  law  as  a  contingent  remainder  which  might  not  be  destroyed 
by  the  tenant  for  life  and  first  owner  of  the  inheritance.  It  was 
of  no  value  at  all:  and  then  why  should  part  be  preserved? — 
which  was  the  ground  of  the  determination  in  Udal  v.  Udal?  and 
1  Rol.  Ab.  119.7  This  limitation,  being  for  years,  could  not  then 
exist  at  all,  as  there  must  be  a  freehold  to  support  the  contingent 

1  Ciled  2  Freem.  55.  2  1  Bq.  Ab.  400. 

a  Saville' s  case,  Mos.  224  ;  cited  Ca.  t.  Talb.  16.  '  3  Atk.  219. 

6  10  &  11  Will.  3,  c.  16  «  Aleyn,  81. 

'  Uvedale  v.  Uvedale. 
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r*70Q1  remamders !  but  it  is  now  allowed  *being  introduced  at 
L  J  the  time  of  the  troubles,  about  1640,  by  Sir  Geoffrey 
Palmer,  who  invented  it  for  preservation  of  contingent  remain- 
ders ;  but  no  legal  remedy  is  adapted  to  it.  The  Court,  then,  will 
act  on  the  same  principles  as  in  executory  devises,  which  are  very 
like  this,  being  a  limitation  to  arise  on  a  contingency.  Where, 
indeed,  there  are  no  trustees  to  preserve,  &c,  this  Court  would  not 
grant  an  injunction  to  stay  waste  against  tenant  for  life,  and  first 
owner  of  the  inheritance,  who,  by  the  rule  of  law,  may,  notwith- 
standing the  contingent  remainders,  do  what  they  will  with  the 
whole  estate,  and  then  may  with  part  of  it ;  this  Court  not  reliev- 
ing against  a  general  rule  of  law.  But,  now  such  trustees  are 
allowed  and  approved  of,  they  must  execute  this  trust  according 
to  the  different  remedy  the  constitution  allows,  to  preserve  every 
part  of  it :  so  thar,  it  tenant  for  life  levies  a  fine,  his  particular 
estate  is  forfeited ;  they  shall  enter,  but  though  they  do  not,  their 
right  of  entry  shall  preserve  all  the  contingent  remainders.  If  he 
tells  timber,  there  is  no  remedy  at  law ;  they  must  apply  to  this 
Court ;  and  it  is  established,  that,  on  an  executory  devise,  this 
Court  will  interpose.  But  they  are  more  emphatically  entitled  to 
this  here  ;  for  the  very  purpose  for  which  they  have  an  estate  for 
lite  is  to  preserve  the  contingent  estate  afterwards  to  arise,  this 
Court  considering  it  as  an  executory  trust ;  so  that,  if  they  had 
brought  a  bill,  both  would  have  been  prevented,  because  both 
were  doing  an  injury — the  owner  of  the  inheritance,  in  cutting 
down  before  it  was  his  day,  as  in  Lady  JEvelin's  case ;'  and  it 
would  be  of  very  extensive  consequence  if  a  court  of  equity  should 
not  interpose,  when  there  is  no  legal  remedy  adequate.  A  right 
without  a  remedy  is  a  solecism  ;  this  Court  finds  one,  as  in  case  of 
infant  in  ventre,  of  executory  devises,  and  where  there  are  tem- 
porary impediments.  If,  on  such  a  bill  by  the  trustees,  the  Court 
would  not  restrain,  the  argument  must  be  given  up.  None  but 
the  trustees  could  apply :  for,  though  any  one  may  file  a  bill  in 
the  name  of  an  infant  in  ventre,  considered  as  having  existence 
in  many  cases,  it  is  not  so  here ;  but  the  trustees,  who  have  a 
T*71  m  *f°un(lation  to  g°  upon,  as  having  a  remainder  themselves 
L         J    prejudiced  by  this  act,  can  alone  apply. 

If,  then,  the  trustees,  through  ignorance  or  neglect,  did  not 
bring  such  bill,  the  second  consideration  arises,  whether  satisfac- 
tion ought  not  to  be  made  now.  Should  this  Court  say,  they 
only  enjoin,  there  is  no  adequate  remedy,  for  it  might  be  then 
done  by  surprise.  Lord  Barnard  was  not  only  restrained,  but 
obliged  to  make  satisfaction  and  restore,  on  the  principle  that  the 
Court  would  have  prohibited  him,  and  that  complete  justice  could 
not  otherwise  be  done.  Where  trees  are  cut  down,  specific  satis- 
faction cannot  be  decreed  ;  it  then  is  only  by  way  of  compensation 
by  damages.  A  bill  to  stay  waste  draws  after  it  an  account  of  the 
waste  committed.     If  the  injunction  is  disobeyed,  an  attachment 

1  Cited  2  Freem.  55. 
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would  issue :  the  terms  on  which  the  Court  would  suffer  the  con- 
tempt to  be  cleared  would  be  on  paying  costs  of  the  contempt, 
and  making  satisfaction  as  far  as  could  be ;  for  the  commitment 
is  only  a  mean,  and  otherwise  no  one  would  value  risking  the 
contempt.  It  is  a  maxim,  that  neither  infant  nor  person  unborn 
can  suffer  by  laches  of  a  trustee,  or  of  the  person  who  ought  to  act ; 
but  the  doctrine  contended  for  would  put  their  fate  in  the  power  of 
these  trustees.  If  trustees  join  in  destroying  contingent  remainder, 
it  would  take  effect  at  law,  but  this  Court  would  set  it  up  again, 
and,  if  it  got  into  the  hands  of  a  purchaser  without  notice,  would 
make  the  tenant  for  life,  and  every  one  who  joined,  make  satisfac- 
tion. If  indeed  the  trees  were  blown  down,  or  cut  by  wrong  or 
trespass,  without  permission  of  the  owner  of  the  inheritance,  the 
property  would,  ex  necessitate,  be  the  defendant's,  as  it  cannot 
be  in  abeyance,  and  the  severance  was  without  default ;  there 
would  be  nothing  of  which  this  Court  can  lay  hold  of  against  his 
conscience.  Whitfield  v.  Bewit,  as  in  2  P.  Wms.,  240,  is  no 
authority  in  the  present  case.  On  searching  the  register,  it 
appears,  indeed,  that  there  were  trustees  ;  but  the  Court  did  not 
go  on  that:  the  objection  was  not  taken,  nor  did  the  argument 
proceed  on  it.  If  no  satisfaction  can  be  obtained  for  this,  timber 
may  be  destroyed  *and  mines  opened  on  every  estate,  con-  ^„,  -.-. 
trary  to  the  intent  of  the  makers  of  the  settlement,  and  <-  ■• 
of  every  one  entitled  under  it,  except  the  first  owner  of  the 
inheritance,  who  may  destroy  the  whole,  or  work  the  mines  ■ 
barely  on  consent  of  a  common  farmer  for  life,  by  collusion  with 
him,  or  ex  vi  if  he  does  not  agreei;  an  action  for  the  loppings  and 
shade  could  be  only  brought  by  the  tenant,  which  it  would 
be  worth  while  to  pay  on  a  wooded  estate  There  are  few  estates 
in  England  which  are  not  let  for  years ;  and  the  first  owner  of  the 
inheritance  (although  his  remainder  is  very  remote)  may,  by  join- 
ing with  such  tenant,  strip  the  estate,  for  trespass  or  waste  cannot 
be  brought  against  him.  This  argument,  ab  inconvenienti,  is 
the  strongest  at  law  as  well  as  equity.  As,  therefore,  the  law 
allows  these  contingent  limitations  to  be  made  and  preserved,  and 
most  lauds  in  the  kingdom  are  so  settled,  and  the  intent  of  the 
parties  is  to  preserve  the  timber  as  well  as  the  rest,  and  as  there 
is  no  legal  remedy,  this  Court  will  find  one,  which  will  not  be 
adequate  if  satisfaction  is  not  made  after  the  act  is  done.  This, 
therefore,  is  not  a  particular  case,  but  a  very  general  and  universal 
one. 

For  the  defendant  was  cited  Claxton  v.  Claxton,  2  Vern.  152 ; 
Aspinwall  v.  Leigh,  2  Vern.  218 ;  and  that,  if  the  parties  were 
disabled  from  severing  the  timber,  it  might  be  kept  too  long  on 
the  estate,  and  rest  in  suspense  for  several  years,  to  the  detriment 
of  the  public. 

Lord  Chancellor  Hardwtcke  took  further  time  to  consider  of 
it ;  and  Sir  John  Hind  Cotton  having  died  pending  the  suit,  and 
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the  cause  revived  against  his  representatives,  his  Lordship  gave 
judgment,  5th  February,  1753. 

Lord  Chancellor,  Hardwicke.1 — The  end  of  the  bill  is,  that 
defendant  may  account,  and  make  satisfaction  to  the  plaintiff, 
for  all  such  sums  of  money  as  he  hath  received  by  a  fall  of  timber 
upon  the  estate  in  question,  in  the  year  1714,  with  interest. 
T*7121  *The  case  is  this: — Richard  Garth,  Esq.,  being  seized 
L  J  in  fee,  by  will  devised  to  Eichard  Bovey,  father  of  the 
plaintiff,  for  ninety-nine  years,  if  he  should  so  long  live  without 
impeachment  of  waste,  voluntary  waste  excepted,  on  condition  he  took 
upon  himself  the  surname  of  Garth  ;  and  from  and  after  the  for- 
feiture or  determination  of  that  estate,  to  the  use  of  trustees  dur- 
ing the  life  of  the  said  Richard,  Bovey,  in  trust  to  preserve  contingent 
estates,  but,  nevertheless,  to  permit  the  said  Richard  Bovey,  at 
and  after  his  full  age  of  twenty-one  years,  to  receive  the  rents, 
issues,  and  profits  thereof  during  his  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  After  this  there  are  remainders 
to  Avery  Garth  and  his  sons  in  like  manner  (all  which  determined 
soon  after  the  testator's  death),  with  the  ultimate  remainder  to 
Sir  John  Hind  Cotton,  the  defendant's  grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Catherine,  his  wife,  executrix. 

On  the  18th  July,  1700,  the  testator  died. 

On  his  death  the  plaintiff's  father  entered  upon  the  estate,  and 
performed  the  condition  of  taking  on  himself  the  surname  of 
Garth. 

Sir  John  Hind  Cotton,  the  defendant's  grandfather,  died, 
whereby  the  remainder  in  fee  descended  to  the  last  Sir  John 
Hind  Cotton,  his  son  and  heir,  and  in  whom  the  remainder  of 
inheritance  was  become  vested. 

On  the  12th  February,  17 13,  the  plaintiff's  father  executed  a 
letter  of  attorney  to  Reginald  Marriot,  authorising  him  to  come 
to  an  agreement  with  Sir  John  Hind  Cotton,  the  remainderman 
in  fee,  for  a  fall  of  timber  on  the  estate. 

On  the  16th  of  July,  1714,  articles  were  entered  into  between 
the  plaintiff's  father,  by  Mr.  Marriot  his  attorney,  on  the  one  part, 
and  Sir  John  Hind  Cotton,  the  defendant's  father,  on  the  other 
part,  reciting  that  the  plaintiff's  father  was  seised  for  life  (which 
is  not  true,  for  his  estate  was  only  for  ninety-nine  years,  deter- 
minable on  his  life),  with  remainder  to  all  his  sons  in  tail  male, 
with  remainder  to  Sir  John  Hind  Cotton  in  fee;  that  the  plain - 
r^_1„  tiff's  *father  had  then  no  issue  male;  that  he  had  desired 
^  J  Sir  John  Hind  Cotton  to  consent  to  the  cutting  down  and 
selling  part  of  the  timber  then  standing  and  growing  upon  the 
premises. 

Upon  these  recitals  it  is  agreed  that  some  person  authorised  by 
the  plaintiff's  father,  and  some  person  authorised  by  Sir  John 

1  1  Dick.  183.  This  case  was  copied  from  Lord  Hardwicke's  written  argu- 
ment. 
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Hind  Cotton,  should  view,  and  mark  what  timber  trees  were  then 
fit  to  be  cut  down ;  that  then  the  parties  should  agree,  and  appoint 
by  writing  under  their  hands,  how  many  of  the  trees  so  marked 
should  be  cut  down,  and  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of 
the  cutting  of  the  timber,  nor  should  it  be  esteemed  waste,  nor 
any  advantage  taken  thereof  on  pretence  of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is, 
that  it  shall  be  applied  to  pay  all  such  debts  as  were  owing  by 
the  testator  at  his  death,  together  with  the  legacies  by  him  given, 
which  have  not  been  nor  shall  be  paid  out  ot  the  personal  estate 
(although  it  is  admitted,  by  the  answer  of  the  original  defendant, 
Sir  John  Hind  Cotton,  the  defendant's  father,  that  the  estate  de- 
vised was  not  subject  to  the  payment  of  the  testator's  debts) ;  that 
the  residue  of  the  money  arising  by  the  sale  of  the  timber  should 
be  divided  into  moieties  between  the  plaintiff's  father  and  the 
late  Sir  John  Hind  Cotton. 

The  articles  then  take  notice,  that  there  was  a  sum  of  1787Z.  5s. 
Qd.  then  in  the  hands  of  one  of  the  Masters  of  this  Court,  being 
the  produce  of  timber  sold  off  the  estate  by  Sir  John  Hind  Cot- 
ton, the  defendant's  grandfather,  which  was  claimed  by  both 
parties ;  and  it  is  agreed  that  the  money  shall  be  paid  out  of 
Court,  and  applied  to  the  same  purposes  .as  the  money  to  arise 
by  the  timber  then  to  be  felled. 

It  is  further  agreed  that  the  death  of  the  plaintiff's  father  with- 
out issue  male,  or,  his  having  issue  male,  on  the  death  of  Sir 
John  Hind  Cotton,  should  make  no  alteration  in  the  terms 
thereby  agreed  on  ;  but  that  the  *parties,  their  executors  „„.., 
or  administrators,  should,  notwithstanding  any  death  or  L  -1 
alteration,  have  the  like  share  and  benefit  of  the  wood  and  tim- 
ber to  be  felled  and  cut  down  as  if  all  such  wood  and  timber  had 
been  felled  and  cut  down,  and  the  money  divided  and  paid  be- 
tween the  plaintiff's  father  and  Sir  John  Hind  Cotton,  before 
such  death  or  alterati  >n. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate, 
in  the  first  place  to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits,  by  his 
first  answer  (which  is  not  replied  to),  that  he  received  about  the 
sum  of  1000/.  for  his  share  of  the  money  for  which  the  timber 
was  sold. 

At  the  time  of  entering  into  these  articles,  and  when  the  tim- 
ber was  felled  and  disposed  of,  the  plaintiff  was  not  born,  but  his 
father  was  then  married  to  Mary  Pullen,  his  first  wife  ;  and  it  is 
sworn  by  the  first  answer,  that  he  had  been  married  to  her  for 
several  years  without  having  any  issue,  and  was  not  then  likely 
to  have  any  by  her. 

In  September,  1716,  she  died  without  ever  having  had  any 
issue;  and  sometime  after,  the  plaintiff's  father  intermarried 
with  Elizabeth  Emmerson. 
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On  the  26th  of  May,  1724,  the  plaintiff  was  born,  which  was 
about  ten  years  after  entering  into  the  articles. 

On  the  11th  of  January,  1727,  the  plaintiff's  father  died,  leav- 
ing the  plaintiff,  his  only  son,  an  infant,  who  then  became  enti- 
tled to  the  estate  as  tenant  in  tail  in  possession. 

On  the  26th  of  May,  1745.  the  plaintiff  attained  his  age  of 
twenty-one  years,  and  in  Trinity  term  following  suffered  a  re- 
covery of  the  estate  f>  the  use  of  himself  and  his  heirs. 

On  the  20th  of  May,  1748,  the  original  bill  was  brought  by  the 
plaintiff  against  Sir  John  Hind  Cotton,  who  dying  before  a  deter- 
mination, the  suit  hath  been  revived  against  the  defendants,  his 
executors,  and  the  same  relief  is  prayed  out  of  his  assets,  and 
assets  are  admitted. 

Upon  this  case  the  general  question  is,  whether  the 
r#l--.  -,  *plaintiff  is  entitled  to  satisfaction  for  so  much  as  Sir 
L  J  John  Hind  Cotton,  the  father  received  out  of  the  inheri- 
tance by  the  fall  and  sale  of  timber,  before  the  plaintiff  came  in 
esse,  and  consequently  before  he  had  any  estate  in  him  in  the 
land,  and  whilst  the  remainder,  which  vested  in  him  afterwards, 
rested  in  mere  contingency  or  possibility. 

This  hath  been  admitted  at  the  Bar,  on  all  sides,  to  be  entirely 
a  new  question,  upon  which  there  is  no  precedent,  and  which  hath 
never  been  brought  into  judgment  before. 

It  hath  been  admitted,  also,  that  the  plaintiff  can  have  no 
remedy  at  law,  either  in  his  own  name  or  in  the  names  of  the 
trustees  to  preserve  contingent  remainders,  but  that  his  only  pos- 
sible remedy  is  in  a  court  of  equity. 

This  made  it  necessary  for  the  Court  to  proceed  with  great  de- 
liberation before  a  decision  was  made,  which  would  be  the  first 
precedent  after  the  invention  of  trustees  to  preserve  contingent 
remainders,  now  about  a  hundred  years  since,  and  which  may 
have  extensive  consequences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plaintiff'  is  entitled  to  the 
relief  he  prays,  it  will  be  necessary  to  take  several  matters  into 
consideration — to  lay  down  some  that  are  plain,  and  to  clear  and 
establish  others  that  appear  more  doubtful. 

First,  that  the  stripping  of  this  estate  of  the  timber  was  a 
wrongful  act  is  clear  from  the  nature  of  the  limitations. 

The  -plaintiff '  s  father  was  only  tenant  for  years,  punishable  for  wil- 
ful waste,  and  had  no  present  right  to  or  interest  in  the  timber,  other 
than  the  mast,  and  shade,  and  necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  but 
in  his  turn,  according  to  the  order  of  limitation.  It  is  true,  the 
inheritance  was  vested  in  him,  subject  to  open  and  let  in  the  con- 
tingent remainder,  when  a  son  should  come  in  esse;  and  in  that 
quality  the  timber  part  of  the  inheritance  was  vested  in  him,  but 
he  had  no  present  right  to  talce  and  use  it.  The  trustees,  who 
r*7l  fii  were  *seised  of  the  freehold,  might  have  restrained  him 
L         -I    in  this  court  by  injunction,  and  the  plaintiff  might  have 
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brought  an  action  of  trespass  against  him  for  his  entry  and  tor- 
tious act. 

Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have 
done,  not  only  in  respect  of  the  trespass  upon  himself,  which  he 
might  have  waived,  but  in  respect  of  the  privity  which  was  in 
expectancy  between  the  tenant  for  years  and  the  contingent  re- 
mainder-man, when  he  should  come  in  esse;  for  between  the  tenant 
for  years  and  the  lessor,  or  the  remainder-man  of  the  inheritance, 
there  is  a  privity ;  and  before  the  statute  of  quia  emptores  terrarum 
a  tenure  arose:  and  this  makes  a  tenant  for  years  a  kind  of  fidu- 
ciary for  the  lessor,  or  the  remainder-man,  who  stands  in  his  place. 

As  this  act  was  wrongful,  both  in  Mr.  Garth,  the  plaintiff's 
father,  and  the  late  Sir  John  Hind  Cotton,  so  this  wrong  was 
committed  collusively  between  them :  when  1  say  collusively,  I 
do  not  mean  an  injurious  intention,  for  they  might  mistake  theii 
right ;  but  that  will  not  vary  the  case  in  respect  of  the  right  of 
others.  This  appears  by  the  whole  frame  of  the  articles,  which 
are  an  agreement  to  do  what  neither  of  them  alone,  nor  both 
together,  had  a  right  to  do.  In  order  to  this,  the  plaintiff's 
father  is  recited  to  have  the  freehold,  which  he  had  not.  A  colour 
is  given  to  the  transaction,  as  if  it  were  for  payment  of  the  debts 
of  the  father,  to  which  it  is  admitted  the  estate  was  not  liable ; 
and  it  is  expressly  stipulated,  that,  even  in  case  the  plaintiff's 
father  should  die,  leaving  issue  male,  before  all  the  timber  should 
be  felled  and  the  money  divided,  the  parties  to  these  articles, 
(i.  e.  the  tenant  for  years,  and  the  remote  remainder-man,)  should 
have  the  same  shares  as  if  all  the  timber  had  been  felled  and  the 
money  divided  before  such  death  or  alteration  had  happened. 

Can  there  be  a  stronger  proof  of  collusion  than  this  ?  The  ten- 
ant for  years  enters  into  an  agreement,  not  only  contrary  to  his 
general  privity  and  trust  (if  I  may  so  speak),  but  both  the  parties 
bind  themselves  in  plain  *terms  to  injure  the  remainder-  r#„~„-. 
man,  even  after  his  estate  should  become  vested,  if  that  L  -* 
event  should  happen  before  this  destruction  was  completed. 

The  next  thing  which  is  plain  and  self-evident  is,  that  this 
wrongful  collusive  transaction  hath  turned  to  the  damage  and 
loss  of  the  plaintiff. 

The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  any 
remedy  in  this  court  upon  the  principles  of  equity. 

At  law,  it  is  admitted,  as  I  said  before,  that  he  can  have  none ; 
and  it  must  be  admitted  further,  that,  if  the  limitation  to  trustees- 
to  preserve  contingent  remainders  had  been  out  of  the  case,  he 
would  have  had  none  in  equity. 

Indeed,  as  the  plaintiff's  father  was  made  only  tenant  for  years, 
if  there  had  not  been  such  a  limitation  to  the  trustees,  all  the  con- 
tingent remainders  would  have  been  void,  for  want  of  an  estate 
of  freehold  to  support  them ;  and  Sir  John  Hind,  Cotton  would 
have  had  the  immediate  freehold  as  well  as  the  inheritance  in 
him,  which  would  have  given  him  a  clear  right.  But  if  the 
plaintiff's  father  had  been  tenant  for  life,  and  there  had  been  no 
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such  limitation  to  the  trustees,  the  plaintiff  could  even  then  have 
been  entitled  to  no  remedy,  because  his  whole  use  in  the  land, 
whilst  it  remained  in  contingency,  would  have  been  in  the  power 
of  the  tenant  for  life  to  bar  by  fine,  feoffment,  or  surrender  to  the 
remainder-man  vested ;  and  there  could  have  been  no  pretence  for 
this  Court  to  interpose  to  preserve  or  restore  to  him  part  of  that 
inheritance,  the  whole  of  which  was  in  the  power  of  the  tenant 
for  life. 

Therefore,  the  stress  and  foundation  of  the  plaintiff's  equity  de- 
pends entirely  upon  the  estate  limited  to  the  trustees  to  preserve  the 
contingent  uses,  and  the  consequences  from  thence. 

In  order  to  determine  concerning  the  force  and  operation  of  this 
in  the  present  case,  I  will  consider — 

First,  what  is  the  intention  and  use  of  creating  limitations  to 
trustees  for  preserving  contingent  remainders. 

Secondly,  what  estate  such  trustees  take  in  point  of  law,  and 
r*7iQ-i  wnat  actions  they  may  maintain  at  common  law. 
■-         J        ^Thirdly,  what  is  the  nature  and  extent  of  this  trust  in 
equity,  and  what  remedy  they  may  pursue  in  this  Court. 

Fourthly,  how  far,  and  in  what  cases,  such  trustees  may  be 
charged  in  equity  for  a  breach  of  trust,  or  any  other  person  be 
affected  by  their  acts,  or  laches,  in  breach  of  their  trust. 

First,  the  intention  of  limitation  to  trustees  to  preserve  con- 
tingent uses  took  its  rise  from  the  determination  of  two  great 
cases,  reported  by  Lord  Coke,  in  his  first  volume — GhwlleigKs 
case,1  Hil,  31  Eliz.,  and  Archer's  case,2  Mich.,  39  Eliz. ;  though  it 
was  several  years  after  'those  resolutions  before  that  light  was 
struck  out.  and  it  was  not  brought  into  practice  amongst  convey- 
ancers till  the  time  of  the  usurpation,  when,  probably,  the  pro- 
viding against  forfeitures  for  what  was  then  called  treason  and 
delinquency  was  an  additional  motive  to  it. 

Let  us  see,  then,  what  were  the  claims  and  defects  which  wanted 
to  be  filled  up  and  remedied  in  consequence  of  those  two  judg- 
ments. 

The  grand  dispute  in  Chudleigh's  case  was  concerning  the  power 
of  feoffees  to  uses  created  since  the  stat.  27  Hen.  8,  c.  10,  to  de- 
stroy contingent  uses  by  fine  or  feoffment  before  the  contingent 
use  came  into  being. 

In  order  to  determine  this,  the  judges  entered  into  very  refined 
and  speculative  reasonings,  some  of  which  (I  speak  it  with  rever- 
ence) are  not  very  easy  to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  uses,  to 
the  use  of  tue  father  for  life,  remainder  to  his  first  and  every 
other  son  in  tail,  with  remainders  over — in  all  those  cases  no 
estate  at  all  is  left  in  the  feoffees,  but  the  whole  estate  is  divested 
and  drawn  out  of  them  by  the  Statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to 
the  sons  not  in  esse.     On  the  one  side,  though  they  admitted  there 

1  1  Co.  120,  Poph.  70,  and  1  And.  309,  where  it  is  best  reported. 

2  1  Co.  63. 
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was  no  estate  left  in  the  feoffees,  yet  they  said  there  was  a  scintilla 
juris,  a  power  of  entry  to  preserve  the  contingent  uses,  if,  by  rea- 
son of  disseisin  or  disturbance  of  the  estate,  there  should  be  occa- 
sion ;  for,  say  they,  no  use  can  be  executed  by  the  statute  unless 
*there  be  a  person  seised  to  the  use,  and  also  a  cestui  que  r#„*  q-, 
use.  And,  if  any  disseisin  or  disturbance  of  the  estate  ^  -* 
should  happen,  the  right  to  the  use  cannot  be  executed  within 
the  statute:  therefore,  lest  the»e  contingent  uses  should  he  de- 
stroyed and  not  executed,  there  must,  by  construction  of  the 
statute,  be  such  a  power  of  entry  left  in  the  feoffees  and  their 
heirs 

This  was  the  opinion  of  the  greatest  part  of  the  judges. 

Others  of  the  judges  were  of  opinion  that  there  was  not  only 
no  estate  left  in  the  feoffees,  but  no  power  or  right  to  enter,  nor 
anything  to  do  with  the  land  ;  but  that  they  were  at  first  only 
conduit-pipes,  and  the  estate  that  was  in  them  was  by  the  statute 
wholly  transferred  to  serve  the  uses  which  were  in  esse,  with  a 
pregnancy  and  prospect  to  the  contingent  remainders,  if  they 
should  arise  in  their  due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with 
the  majority  of  the  judges,  to  be  of  opinion  for  leaving  a  right  of 
entry  in  the  feoffees  to  preserve  the  contingent  uses,  was  their 
fear  of  perpetuities,  and  of  having  contingent  estates  by  way  of 
use  in  persons  not  in  esse,  if  they  should  not  be  destroyable  by  the 
feoffees  ;  for  this  doctrine,  as  it  left  it  in  the  power  of  the  feoffees 
to  preserve  the  contingent  uses,  so  it  put  it  into  their  power  to 
destroy  them,  if  they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not 
settled  that  the  destruction  of  the  particular  estate  by  the  feoff- 
ment or  conveyance  of  the  cestui  que  use  for  life,  before  the 
contingent  remainders  became  vested,  was  a  destruction  of  the 
contingent  remainders:  but  afterward  came  Archer's  ease,  in 
which  case  this  point  was  solemnly  settled,  and  they  were  relieved 
from  their  apprehensions  ;  tor,  though  Archer's  case  is  placed  in 
the  reports  before  Chudleigh's  case,  it  was  not  determined  until 
some  years  afterwards. 

The  clearest  summary  of  the  reasoning  in  those  cases  is  stated 
by  Mr.  Pollexfen,  in  his  argument  of  the  case  of  Males  v.  Risley, 
in  Pollexfen,  385,  from  whence  I  have  taken  it. 

*From  this  deduction  you  will  see  what  were  the  „»„«, 
chasms  and  defects  to  be  supplied.  *-         J 

Here  was,  then,  understood  to  be  a  power  in  the  general  feoffees 
to  uses,  either  to  preserve  or  destroy  those  uses  ad  libitum,  and 
here  was  a  power  in  the  cestui  que  use  for  life  to  destroy  them. 

How  were  those  defects  to  be  supplied  and  filled  up  ?  By  vest- 
ing a  limitation  in  certain  trustees  eo  nomine,  upon  an  express 
trust  to  support  them.  But  how  to  support  them  ?  By  preserv- 
ing the  whole  inheritance  to  come  entire  to  the  cestui  que  use  in 
contingency,  in  like  manner  as  trustees  to  uses  ought  to  do  before 
the  Statute  of  Uses,  when  they  were  but  trusts  to  be  executed  in 
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this  court.  And,  as  things  then  stood,  such  trustees,  having  the 
whole  legal  estate,  might  and  ought  to  preserve  the  entire  inheri- 
tance, whether  consisting  of  the  lands,  mines,  or  timber,  for  the 
benefit  of  all  the  cestui  que  trusts  in  remainder,  either  vested  or 
contingent. 

Secondly.  Consider  in  the  next  place,  what  such  trustees  take 
in  point  of  law,  and  what  actions  they  may  maintain  at  common 
law. 

It  hath  formerly  been  attempted  to  be  brought  in  question, 
whether,  upon  such  a  limitation  to  trustees,  after  a  prior  limita- 
tion for  life,  they  took  any  estate  at  all  in  the  land,  or  only  a  right 
of  entry  on  the  forfeiture  or  surrender  of  the  first  tenant  for  life, 
by  reason  that  the  limitation,  being  only  during  his  life,  could  not 
commence  or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondeley's 
case,  2  Co.  50,  a.,  where  it  was  held,  that,  if  there  is  a  lease  to  A. 
for  life,  remainder  to  another  during  the  life  of  A.,  this  is  a  good 
remainder ;  for  by  possibility  the  remainder  may  take  effect  in 
case  a  tenant  for  life  makes  a  feoffment  in  fee,  or  commits  any 
other  forfeiture ;  and  so  in  the  book,  41  Edw.  3  Fitzh.,  tit. 
"  Waste,"  83 ;  and  this  is  followed  by  the  late  case  of  Duncomb  v. 
Duncomb,  Hil.,  7  Will.  3  C.  B.,  3  Lev.  437,  which  was  one  of  the 
r#7on  first  cases  wherein  the  operation  of  such  limitation 
*-  J  to  trustees  to  preserve  contingent  uses  came  into 
question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life, 
it  holds  much  more  strongly  when  limited  after  a  prior  estate  for 
years  only,  determinable  on  the  life  of  the  first  tenant:  because  in 
the  last  case  it.  comes  the  first  estate  of  freehold,  to  the  trustees, 
as  was  rightly  reasoned  by  Lord  Chief  Justice  Lee,  in  the  case  of 
Smith  v.  Dormer,  and  Packhurst,  Mich.,  14  Geo.  2,  B.  E.1 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate 
freehold  in  them — an  estate  pour  autrie  vie;  and  at  law  they 
alone  could  maintain  or  defend  any  action  concerning  the 
freehold. 

If  a  disseisin  was  committed  they  must  bring  the  assize,  and 
they  must  defend  in  all  praecipes ;  for  the  possession  of  the  tenant 
for  years  was,  in  law,  their  possession  ;  for  this  reason  they  had 
in  law  an  interest  in  the  timber,  not,  indeed,  to  cut  down  or  de- 
stroy, but  in  respect  of  the  enjoyment  by  their  tenant  for  years, 
and  of  the  expectancy  of  its  coming  into  their  actual  possession, 
by  the  determination  of  his  estate,  as  part  of  their  freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  could  maintain 
no  action  of  waste ;  the  reason  of  which  is,  that  the  common  law 
gave  the  prohibition  of  waste  only  to  an  owner  of  the  inheritance, 
and  the  Statute  of  Gloucester  gave  the  writ  of  waste  to  the  same 
persons.  But  in  this  respect  such  trustees  are  in  no  other  con- 
dition than  all  other  remainder-men  for  life. 

'  8  Vin.  Ab.  413  ;  Willes'  Rep.  327;  3  Atk.  135;  6  Bro.  P.  C.  351,  Toml.  ed. 
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Thirdly.  Consider,  in  the  next  place,  what  is  the  nature  and 
extent  of  their  trust  in  equity,  and  what  remedies  they  may  pur- 
sue in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support 
of  right,  to  construe  their  trust  in  the  most  liberal  manner.  In 
the  case  of  Mansell  v.  Mansell,1  (which  must  be  more  particularly 
mentioned  by  and  by),  it  was  expressly  laid  down  by  Lord  Ray- 
mond, as  I  took  it  from  his  own  mouth — "  It  is  only  positive  law 
that  tenant,  for  life  may  destroy  contingent  remainders,  and  there- 
fore it  was  a  very  considerable  invention  to  create  these  trusts  to 
♦preserve  them ;  they  are  the  creatures  of  the  Court,  and  [-#1700-1 
properly  under  its  direction  and  control."  L   •     J 

The  first  trust  is  declared  to  preserve  the  contingent  estates 
thereinafter  limited.  How  to  preserve  them  ?  To  preserve  the 
inheritance  as  entire  as  possible — to  go  according  to  the  succession 
established  by  the  testator,  which  inheritance  consists  of  the  land, 
timber,  and  mines,  and  cannot  be  preserved  entire  without  pre- 
serving all  three.  In  many  estates  the  timber  is  the  most  valu- 
able part — in  more,  the  mines ;  and  the  destruction  of  the  one,  or 
the  exhausting  ot  the  other,  might  take  away,  or  be  an  alienation 
of,  the  best  part  of  the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  the  preser- 
vation of  the  legal  estate  of  the  use,  and  not  to  the  timber  or 
mines,  because  the  estate  of  the  trustees  cannot  support  an  action 
of  waste. 

This  might,  in  many  instances,  be  to  preserve  the  shell  without 
the  kernel,  and  brings  it  to  the  question,  what  remedies  they  may, 
in  virtue  of  this  trust,  pursue  in  this  Court. 

These  trusts  are  equally  declared  to  make  entries  and  bring 
actions,  as  the  case  shall  require.  Here  it  is  expressly  to  do  all 
and  every  such  lawful  act  and  acts,  by  entry  or  otherwise,  as 
shall  be  requisite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes 
to  the  same  thing,  and  comprehends  all  remedies  both  in  law  and 
equity. 

Jb'or  the  course  of  equity  is  a  part  of  the  constitution  of  the  law 
and  judicial  proceedings  in  this  kingdom.  Therefore,  if  after  a 
forfeiture  committed,  and  an  entry  made  for  that  forfeiture,  such 
trustees  wanted  any  assistance  of  a  Court  of  equity  in  support  of 
their  trust,  and  not  to  break  in  upon  the  right  of  the  tenant  for 
life  to  receive  the  rents  and  profits,  they  .might  undoubtedly,  by 
force  of  this  trust,  have  their  remedy  here.  As  they  may  do  this, 
I  am  clearly  of  opinion,  that  they  may  bring  a  bill  for  an 
injunction  to  stay  waste,  although  no  precedent  in  point  is  pro- 
duced for  it. 

*In  the  present  case  they  were  remainder-men  pour  r*70Qi 
autre  vie,  and  immediately  owners  of  the  freehold  in  law.  •-  J 
In  the  case  of  Dayrell  v.  Champness,  1  Eq.  Ca.  Ab.  400,  Trim, 

1  2  P.  Wms.  678  ;  Ca.  t.  Talb.  252. 
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1700,  a  remainder-man  for  life  was  admitted  to  maintain  such  a 
bill  without  making  the  owner  of  the  inheritance  a  party ;  and 
although  it  was  observed  upon  that  case  by  Mr.  Clarke,  that  it 
appears  by  the  state  of  it  in  the  book  that  the  plaintiff  had  the 
first  remainder  in  tail  vested,  yet  that  doth  not  appear  by  the 
recitals  of  this  decretal  order ;  and  if  it  had,  the  objection  could 
not  have  been  made. 

If  the  trustees  could  do  this  as  remainder-men  of  the  legal  estate 
pour  autre  vie,  surely  their  trusl",  which  affects  their  conscience, 
and,  according  to  Lord  Raymond's  opinion,  makes  them  creatures 
of  this  Court,  would  not  make  their  case  the  weaker  here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for 
an  injunction  to  stay  waste  on  behalf  of  an  infant  en  ventre  sa 
mere.1  And  so  is  Musgrave  v.  Parry,  2  Vern.  710 ;  which  is  liable 
to  much  more  difficulty,  tor  that  must  be  as  amicus  curiae  on  the 
unborn  child's  behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  have 
brought  such  a  bill,  and  obtained  an  injunction  to  stay  this  waste, 
both  against  the  plaintiff's  father  and  the  late  Sir  John  Hind 
Cotton. 

Pursue  this,  then,  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber  had  been 
felled :  this  had  been  a  contempt  of  the  Court,  and  the  contemnor 
must  have  stood  committed. 

Then  arises  the  question  which  Mr.  Solicitor  General!''  very  pro- 
perly put  in  his  argument — on  what  terms  should  they  be  dis- 
charged? This  Court  could  not  have  fined  them  :  therefore,  cer- 
tainly, only  on  the  terms  of  making  satisfaction.  That  satisfaction 
could  not  have  been  made  by  setting  up  the  trees  again,  and 
therefore  it  must  have  been  by  paying  the  value.  Who  must 
have  had  that  value?  Not  the  tenant  for  years,  for  he  had  no 
r*794.i  pretence  to  it ;  nor  the  remote  remainder-man  in  fee,  for  *he 
°-  •'  had  no  right  to  take  it :  and  this  would  have  been  to  re- 
ward them  both  for  their  contempt  and  collusion.  The  conse- 
quence is,  it  must  have  been  laid  up,  and  secured  to  attend  the 
contingent  uses.     Without  this,  justice  could  not  have  been  done. 

Fourthly.  It  comes  next  to  be  considered,  how  far  and  in  what 
cases  such  trustees  may  be  charged  in  equity  for  a  breach  of  trust, 
or  any  other  person  may  be  affected  by  their  act,  or  laches,  in 
breach  of  trust. 

Notwithstanding  the  saying  of  Mr.  Pollexfen,  arguendo  at  the 
bar  (Pollex.  250),  "  that  trustees  to  preserve  contingent  remain- 
ders were  never  punished  in  equity  when  they  broke  their  trust" 
(which,  by  the  way,  is  a  kind  of  contradiction  in  terms),  that  is 
now  exploded,  and  settled  to  the  satisfaction  of  mankind  to  be 
otherwise. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  case  of 

1  See  Lutterell's  case,  cited  Prec.  Cli.  50  j  Scatterwood  v.  Edge,  1  Salk.  229. 

2  Murray,  afterwards  Lord  Mansfield. 
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Pye  v.  Gorges,1  Mich.,  1710,  where  he  declared,  that  "when  such 
trustees  were  appointed,  whether  by  marriage  settlement  or  will, 
and  they,  betore  the  birth  of  a  son,  joined  in  a  conveyance  to  de- 
stroy the  contingent  remainders,  this  was  a  plain  breach  of  trust, 
and  the  persons  taking  under  such  a  conveyance,  if  voluntary,  or 
having  notice,  should  be  liable  to  the  same  trusts:"  and  he  said, 
if  there  was  no  precedent  in  the  case,  he  would  make  one. 

Then  came  Tipping  v.  Pigut,2  in  Mich.,  1711,  before  the  same 
Lord  Chancellor,  and  he  adhered  to  the  same  doctrine,  and  said 
■it  would  be  dangerous  for  such  trustees  themselves  to  make  the 
experiment.  Thus  it  stood  till  the  great  case  of  Mansell  v.  Man- 
sell,  which  was  first  decreed  by  Sir  Joseph  Jekyll,  at  the  Rolls, 
in  January,  1731,  and  afterwards  by  Lord  King,  assisted  by  Lord 
Raymond  and  Lord  Chief  Baron  Reynolds,  Dec.  12,  1732. 3 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion  of 
all  those  great  men,  that  the  trustees  themselves  shall  be  liable  in 
equity  to  make  satisfaction  for  such  a  breach  of  trust ;  and  ako, 
that  a  voluntary  alienee,  or  a  purchaser  for  a  valuable  considera- 
tion, with  notice  ot  *the  trust  shall  be  decreed  in  equity  rj-nc-i 
to  restore  the  estate ;  and  in  that  case  it  was  decreed  ac-  *■  ■* 
cordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening 
the  inheritance  the  trustees  are  liable,  and  other  persons  are  af- 
fected by  their  act  done  in  breach  of  this  trust. 

On  this  I  build:  suppose  these  trustees  had  consented  to  the 
felling  and  sale  of  the  timber — had  joined  with  Mr.  Garth  and 
tjir  John  Hind  Cotton  in  the  articles,  and  expressly  covenanted 
that  they  would  bring  no  bill  for  au  injunction — would  the  trus- 
tees iu  tliat  ease  have  been  liable?  Clearly  so;  for  it  was  agreeing 
to  alien  part  of  the  inheritance ;  and  it  plainly  shows  from  the 
principle  on  which  the  Court  founded  itself  in  Mansell  v.  Mansell. 
Lord  Raymond  said,  "It  was  strange  in  natural  reason  to  say, 
that,  where  a  man  hath  created  a  trust  to  preserve  his  estate,  the 
trustees  may  break  that  trust,  and  give  away  the  estate  with 
impunity  ;  and  that  there  wanted  no  particular  precedent  for  it, 
because  it  is  founded  on  all  the  general  rules  of  trust." 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their 
trust,  would  Mr.  Garth,  the  father,  or  the  late  Sir  John  Hind 
Cotton,  have  been  affected  by  this  express  act,  done  in  breach  of 
their  trust  ?  This,  to  me,  is  also  as  clear ;  for  then  they  would 
have  had  notice  of  this  breach  of  trust,  and  have  reaped  the  bene- 
fits of  it ;  which  is  expressly  within  the  rules  of  Mansell  v.  Man- 
sell.  And  here  I  cannot  help  repeating  some  remarkable  words 
of  Lord  King,  who  was  not  disposed  to  amplify  the  jurisdiction 
of  this  Court.  "  If  it  is,"  said  his  Lordship,  "  a  breach  of  trust, 
and  the  trustees  convey  the  estate  over,  a  Court  of  equity  is  uot 
to  sit  still  and  let  others  profit  by  the  spoil." 

'  Prec.  Ch.  308  ;  1  P.  Wms.  128  ;  2  Salk.  680  ;  7  Bro.  P.  C.  221,  Toml.  ed. 

2  1  Eq.  Ca   Ab.  385  ;  Gilb.  Eq.  Rep.  34. 

a  2  P.  Wins.  678 ;  Ca.  t.  TalU.  252 ;  2  Eq.  Ca.  Ab.  747. 
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This  position  is  very  apposite  to  the  present  case  ;  all  the  differ- 
ence is,  that  here  is  no  positive  act  of  the  trustees,  but  only  laches 
or  neglect  in  not  performing  their  trust,  and  bringing  a  bill  for 
an  injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the 
f*7261  BCneme  or  attempt  to  strip  the  estate  of  the  timber :  *but 
*-  J  how  will  it  excuse  the  others,  who,  as  Lord  King  ex- 
pressed it,  have  profited  by  the  spoil?     By  no  means. 

In  all  cases  of  alienation  the  alienees  are  not  affected  merely 
by  act  of  the  trustees,  but  by  notice  of  the  trust :  and  here  all 
parties  had  actual  notice  of  the  will,  claim  under  it,  and  have 
expressly  recited  it  in  their  articles.  Therefore,  in  this  case  the 
actual  notice  of  the  trust  operates  to  make  the  laches  of  the  trus- 
tees affect  them  as  much  as  their  express  act  would  have  done  in 
the  other:  and  it  would  be  strange  to  say  that  the  plaintiff's  and 
defendant's  father  would  have  been  liable  for  the  timber  if  the 
trustees  had  concurred  in  the  destruction  and  sale  of  it,  but  shall 
be  in  a  better  condition  because  they  did  not.  What  is  the  jus- 
tice that  results  from  hence,  but  restitution  ?  Just  as  in  the  ease 
of  an  alienation  with  notice,  the  justice  would  have  been  a  re- 
conveyance: indeed,  it  plainly  follows  by  analogy  from  thence. 
Suppose  an  estate  with  valuable  mines  in  it,  unopened,  settled  in 
this  manner,  and  the  trustees  to  preserve  contingent  remainders 
had  joined  in  an  alienation,  with  notice.  Afterwards  such  a  pur- 
chaser, with  notice,  opens  the  mines,  and  exhausts  them,  putting 
a  great  sum  of  money  into  his  pocket.  Then  a  son  is  born,  who 
is  tenant  in  tail :  the  tenant  for  life  dies,  and  the  son  brings  a  bill 
for  a  re-conveyance:  if,  according  to  the  authority  of  Mansell  v. 
Mansell,  the  Court  had  decreed  a  re  conveyance,  would  the  justice 
have  been  complete  without  decreeing  satisfaction  for  so  much  of 
the  inheritance  as  was  carried  off  by  exhausting  the  mines? 
Clearly  not.  It  would  be  a  necessary,  unavoidable  consequence 
of  equity,  that  satisfaction  mu^t  be  made  to  the  owner  of  the  in- 
heritance. And  3'et  this  is  liable  to  the  same  objections  as  have 
been  made  in  the  present  case  at  the  Bar.  It  was  done  at  a  time 
when  the  contingent  remainder-man  had  neither  jus  in  re  nor  jus 
ad  rem,  before  he  was  in  rerum  natura ;  and  no  wrong  can  be 
done  to  a  person  non  existent.  But  these  are  colourable  objec- 
tions only:  for,  if  equity  ought  to  wait,  and  expect  the  vesting  of 
rsr„^  the  estate  tor  his  *beuefit,  and  restore  him  that  estate,  it 
I         J    ought  to  do  it  completely. 

I  have  chosen  to  go  through  the  general  reasoning  (which  hath, 
upon  the  maturest  consideration,  convinced  me  that  the  plaintiff 
ought  to  be  relieved  in  this  Court),  before  1  state  the  objections 
made  on  the  part  of  the  delendant,  the  rather  because  the  clearest 
answer  to  these  objections  will  arise  from  the  right  application  of 
that  reasoning. 

First  objection. — That  the  interposition  and  allowance  of  trustees 
to  preserve  contingent  remainders  was  not  intended,  nor  has  been 
suffered,  to  alter  the  legal  rights  of  the  tenants  for  lite  and  the 
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first  remainder-man  of  the  inheritance  vested,  either  in  respect  of 
the  timber  or  other  property  of,  or  powers  over,  the  estate. 

Answer. — Ibis  objection  assumes  too  much  ;  for  I  have  already 
proved,  and  it  is  demonstrable,  that  the  very  intention  of  inter- 
posing this  new-invented  limitation  was  to  alter  and  abridge  the 
legal  rights  both  of  the  tenant  for  life  and  the  first  remainder- 
man vested,  to  abridge  the  legal  right  of  the  former,  to  defeat  and 
destroy  the  contingent  use  of  the  inheritance  whilst  it  remains 
contingent  and  eventual,  to  abridge  the  legal  right  of  the  latter, 
to  destroy  it  by  accepting  a  surrender  of  the  estate  for  life:  all 
which  are  as  much  legal  powers  as  the  cutting  down  of  timber  or 
the  opening  or  digging  of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  is 
tenant  for  life  or  for  years,  subject  to  waste)  timber  is  blown 
down  by  accident,  or  cut  clown  by  the  tort  of  a  stranger  or  of  the 
tenant  for  life  alone,  the  owner  of  the  first  remainder  of  inheri- 
tance vested  shall  have  the  benefit  of  it.  So  was  the  case  of  the 
timber  blown  down  on  the  late  Duke  of  Newcastle's  estate,  and 
the  case  of  Whitfield  v.  JBewil,  2  P.  Wms.  240  ;l  but  the  ascertain- 
ing of  the  ground  of  these  resolutions  is  sufficient  to  distinguish 
them  from  the  present  case. 

The  common  law  doth  not,  nor  can,  consider  the  contingent 
uses  as  having  existence  till  they  happen:  therefore,  according  to 
Lewis  Bowel's  case,  11  Co.  79,  and  TJdal  v.  *Udal,  Aleyn,  „„„8, 
81,  an  estate  in  contingency  is  as  no  estate  till  the  contin-  <-  J 
gency  happens.  And  when  the  trees  are  severed  the  property 
must  vest  immediatelj''  in  somebody,  and  that  can  only  be  in  the 
first  remainder-man  ot  inheritance  vested ;  and  on  the  foundation 
of  that  property  he  may  maintain  trover  for  them. 

This  is  his  right  at  law  ;  and  there  is  in  the  cases  put  of  trees 
fallen  by  accident,  or  merely  by  the  wrongful  act  of  a  stranger 
or  of  the  tenant  for  life,  no  ground  of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  the  collusion  in 
this  case.  The  destruction  being  made  by  contrivance  and  collusion 
with  the  remainder-man,  and  affecting  his  conscience,  obliges  this 
Court  to  pursue  its  known  maxims  in  laying  hold  of  it  either  by 
restraining  the  act  before  it  bo  completed,  or  decreeing  satisfac- 
tion for  it  afterwards  :  for,  in  ail  cases  where  a  legal  right  is  acquired 
or  exercised  by  fraud  or  collusion,  contrary  to  conscience,  it  is  the  office 
of  this  Court  to  enjoin  it,  or  decree  a  compensation. 

Second  objection. — That  the  relief  sought  by  the  bill  is  contrary  to 
all  the  rules  of  law,  which  allows  no  remedy  for  waste  to  any  per-  , 
son  who  hath  not  an  immediate  reversion  or  remainder  of  inheri- 
tance vested  at  the  time  of  the  waste  committed. 

Answer. — This  is  true  in  general,  though  it  admits  of  some  ex- 
ceptions even  at  common  law.  But,  if  it  were  true  at  common 
law  in  the  latitude  with  which  it  was  laid  down,  it  would  not 
govern  this  case,  which  depends  upon  principles  of  equity  arising 

1  2  Eq.  Ca.  Ab.  589. 
VOL.  I. — 62 
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from  the  collusion  and  covin  between  the  tenant  for  years  and  the  re- 
mote remainder-man,  which  is  an  established  ground  of  relief  in 
this  Court,  even  beyond,  and  sometimes  contrary  to,  the  rules 
of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will 
admit,  to  the  rule  equitas  sequilur  legem,  I  will  endeavor  to  show 
how  far  the  opinion  I  have  given  coincides  with,  and  is  supported 
by,  the  reason  of  some  cases  concerning  waste. 
r*7oq-|  *I*  is  clearj  that  when  there  is  a  tenant  for  life,1  with 
*•  J  remainder  over  in  fee  or  tail,  and  tenant  for  life  commits 
waste,  the  remainder-man  in  fee,  or  in  tail,  can  have  no  action  of 
waste.  The  reason  is,  because  the  plaintiff  in  the  action  must 
recover  the  place  wasted,  and  that  would  be  an  injustice  to  the 
remainder  for  life,  which  is  not  forfeited  ;  and,  if  it  should  be  re- 
covered by  the  owner  of  the  inheritance  (being  under  a  limitation 
of  the  party)  it  would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of 
trover  for  the  trees,  and  therein  recover  satisfaction  for  the  wrong 
done  to  the  inheritance  ;  nay,  in  case  the  remainder-man  for  life 
dies,  living  the  remainder-man  of  the  inheritance,  he  may  then 
bring  an  action  of  waste  for  the  waste  done  during  the  continu- 
ance of  the  remainder  for  life. 

Further,  if  there  be  a  tenant  for  life,  with  an  immediate 
remainder,  or  reversion  in  fee,  and  the  remaiuder-man,  or  rever- 
sioner in  tee,  grants  over  his  remainder,  or  reversion,  to  A.  for  the 
life  of  A.  ;  then  the  tenant  for  life  commits  waste,  and  afterwards, 
the  grantor  of  the  remainder,  or  reversion  for  life,  dies,  this  re- 
mainder-man, or  reversioner  in  fee,  may  maintain  an  action  of 
waste,  though  he  had  parted  with  his  remainder,  or  reversion  for 
that  time,  by  his  own  voluntary  act. 

All  this  appears  by  Paget s  case,  5  Co.  76,  b.,  and  the  case 
of  Udal  v.  XJdal' ;  and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and  de- 
struction, that  it  hath  extended  its  remedies,  in  some  special 
cases,  beyond  the  strict  principles  on  which  they  were  originally 
founded;  and,  therefore,  though  it  be  requisite  in  general,  that 
the  inheritance  should  be  vested  in  the  plaintiff  at  the  time  of  the 
waste  done,  else  he  cannot  lay  it  to  his  disherison  ;  yet,  if  the 
estate  were  out  of  him  by  wrong,  and  then  come  into  him  again, 
he  shall  maintain  the  action  of  waste.  Thus,  if  lessee  for  life 
make  a  feoffment  in  tee  upon  condition,  the  feoffee  does  waste, 
r*7qm  and  afterwards  breaks  the  condition,,  and  the  *lessee  for 
L  '  duJ  ]jfe  enters  for  the  breach,  though  the  reversioner  had  noth- 
ing in  the  reversion  at  the  time  of  the  waste  done :  yet,  as  it  was 
out  of  him  by  tort,  when  it  is  revested,  he  shall  have  this  remedy. 
Co.  Litt.  35t>,  a. 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to 
me  to  be  more  analogous  to  the  present  case  ;  as  that  of  a  bishop, 

1  [With  remainder  to  another  tenant  for  life].     Evidently  omitted. 
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after  the  restitution  of  temporalities  to  him  and  his  successors,  in 
right  of  his  church.  When  he  dies,  during  the  vacancy  the  right 
is  in  the  king  ;  and  when  a  new  bishop  is  invested  with  the  tem- 
poralities, the  fee  is  in  him.  Suppose,  then,  a  tenant  for  life,  or 
for  years,  by  demise  of  the  predecessor,  commits  waste  during  the 
vacancy,  the  successor  shall  have  the  action  for  this  waste, 
though  he  had  nothing  at  all  in  the  land  at  the  time  the  waste 
was  done.     Co.  Litt.  356  ;  Fitzh.  K  13.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and 
therefore  is  no  proof  of  the  reason  of  the  common  law  ;  and  that 
the  Statute  of  Marlebridge,  Cap.  29,  against  depredations  upon 
the  possessions  af  ecclesiastical  persons,  gave  this  remedy  ;  and  for 
this  some  countenance  may  be  drawn  from  what  Fitzherbert  says, 
in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold,  that  that 
statute  doth  not  include  bishops  or  their  possessions  ;  and  of  this 
opinion  is  Lord  Coke,  in  his  reading  on  the  Statute  of  Marie- 
bridge,  2  Inst.  151.  His  words  are,  "This  Act  extendeth  only  to 
abbots,  priors,  and  other  prelates,  that  be  religious  and  regular, 
and  not  to  bishops  and  other  ecclesiastical  persons,  being  secular ; 
for  in  the  second  clause  of  this  Act,  hujus  modi  religiosorum  is 
mentioned  for  the  distinction  between  religious  and  secular ;  and 
the  reason  of  this  diversity  is,  that  the  abbots  and  priors,  and 
other  religious  persons,  are  dead  persons  in  law,  and  have  capacity 
to  have  lands  and  goods  only  for  the  use  and  benefit  of  the  house, 
and  cannot  make  any  testament ;  and  therefore,  the  church,  or 
religious  house,  is  holden  always  one  ;  in  respect  whereof,  the 
succeeding  abbot  shall  have  an  assize  for  disseisin  done  in  the 
lifetime  of  his  predecessor,  and  an  action  of  waste  *tor  r^wo-in 
waste  done  in  his  predecessor's  time  ;  but  so  shall  not  a  L  J 
bishop,  dean,  archdeacon,  or  the  like,  who  are  ecclesiastical  per- 
sons secular,  because  the  church,  by  their  death,  hath  an  alter- 
ation, and  is  not  always  one. 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not 
founded  on  the  Statute  of  Marlebridge,  is  clear  by  other  cases  ; 
for  if  bishops  were  within  the  statute,  then  they  as  well  as  abbots 
might  have  an  action  of  waste  for  waste  done,  not  in  time  of 
vacancy,  but  in  their  predecessor's  time,  which,  as  to  ecclesiastical 
persons  regular,  is  clearly  within  the  statute ;  but  it  hath  been 
settled  that  they  cannot:  39  Edw.  3,  15;  2  Hen.  4,  2  ;  2  Roll. 
Abr.  8,  24  ;  Pla.  3,  4,  5,  6,  7.  From  hence  I  infer,  that  this 
remedy  was  given,  not  by  particular  statute,  but  by  the  policy  of 
the  law,  which  would  not  permit  an  estate,  which  it  allowed  to 
be  created,  and  whilst  it  was  in  gremio  legis,  as  it  were,  to  be  de- 
stroyed or  stript  without  giving  a  remedy  to  punish  it,  though 
by  an  extension  of  its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so 
much  countenance  from  the  reason  of  some  cases  at  the  common 
law  for  this  opinion,  yet  that  would  not  govern  this  case,  which 
depends  on  principles  of  equity ;   and  equity  hath  always  gone 
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further  to  restrain  waste  and  destruction  than  the  common  law- 
hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  remain- 
der for  life,  though  the  law  allows  no  action  of  waste,  this  Court 
sustains  a  bill  for  an  injunction,  and  this  ab  antiquo,  according  to 
the  case  in  Moore,  554;  where' Lord  Ellesmere  says,  he  had  seen 
a  precedent  for  it  so  long  &<ro  as  in  the  reign  of  Richard  II.,  1 
Roll.  Abr.  377  ;  1  Vern.  23,1  and  many  cases  in  practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue  ex- 
tinct, is  at  law  dispunishable  for  waste  by  reason  of  the  inheri- 
tance, which  was  once  in  him,  yet  Lord  Chancellor  Nottingham 
was  clearly  of  opinion,  to  grant  an  injunction  to  restrain  a  tenant 
in  tail  from  committing  waste  in  timber,  which  grew  for  the  or- 
nament of  a  mansion-house:  Abrahall  v.  Bubb,  2  Freem.  53;  2 
Sho.  69. 2  In  the  same  book  there  is  the  like  case,  before 
r*739-|  *Sir  John  Trevor,  M.  R,  2  Freem.  278,  Hil.  1704;  and 
L  WJ  this  hath  been  followed  since,  by  several  cases  of  tenant 
for  life  without  impeachment  of  waste  generally,  who  have  attempted 
to  pull  down  a  mansion-house,  or  to  cut  down  timber  growing  for 
shelter  or  ornament  of  the  mansion  house. 

But  this  Court  hath  gone  still  further;  and  in  the  case  of  Ab- 
rahall v.  Bubb,  Lord  Nottingham  cites  the  ease  of  a  Lady  Evelin, 
where  there  was  tenant  for  life,  remainder  to  the  first  son  for  life 
.without  impeachment  of  waste,  with  remainders  over;  and  the 
first  son,  by  leave  of.  the  lessee  of  the  tenant  for  life,  came  upon 
the  land  and  felled  timber,  which  was  not  under  the  description 
of  trees  growing  for  shelter  or  ornament ;  and  this  Court  granted 
an  injunction  against  him,  though  no  action  whatsoever  could  be 
maintained  at  law :  and  upon  the  same  ground,  I  did  the  like  in 
the  case  of  Fleming  against  the  late  Bishop  of  Carlisle  and  others. 
There  the  bishop  was  tenant  for  life,  remainder  to  his  eldest  son 
for  life,  without  impeachment  of  waste,  with  remainder  over  in  fee ; 
the  eldest  son,  by  permission  of  the  bishop,  entered  and  began  to 
cut  down  the  timber,  and  the  reversioner  in  fee  brought  a  bill  for 
an  injunction,  and  I  granted  it,  because  he  was  not  to  be  allowed 
to  exercise  his  power  of  doing  waste  by  anticipation,  and  before 
the  estate  to  which  this  privilege  was  annexed  came  into  pos- 
session ;  and  this  in  reason  comes  near  to  the  case  of  the  late  Sir 
John  Hind  Cotton's  bringing  himself,  by  collusion,  into  possession 
of  the  timber  before  his  time. 

The  case  of  JRobinson  v.  Litton*  went  still  further  than  the  com- 
mon law :  that  cause  was  heard  in  this  Court,  the  12th  December, 
1744.  There  was  a  devise  to  the  defendant  and  his  heirs ;  and  if 
he  should  die  before  the  age  of  twenty-one  years,  leaving  no 
issue,  then  to  the  testator's  first,  &c,  daughter  in  tail,  remainder 
to  the  testator's  own  right  heirs ;  but  if  the  defendaut  should  live 
to  attain  the  age  of  twenty-one  years,  then  the  estate  should  be 
sold,  and  the  money  be  applied  for  the  benefit  of  the  testator's 

1  Tracy  v.  Tracy.  2  8.  0.,  2  Eq.  Ca.  Ab.  757. 
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daughters.  The  defendant,  being  under  the  age  *of  p-Too-i 
twenty-one  years,  began  to  commit  waste,  and  the  daugh-  L  J 
ters  brought  their  bill  in  this  case;  and  though  the  defendant 
had  the  inheritance  in  him  in  point  of  law  at  the  time,  yet  by 
reason  of  the  contingent  executory  limitation,  the  Court  granted 
an  injunction,  and  at  the  hearing  of  the  cause,  after  its  being 
fully  argued,  made  that  injunction  perpetual. 

Third  objection. — That,  suppose  a  bill  might  have  been  main- 
tained by  the  trustees  to  support  the  contingent  remainders,  to 
stay  this  waste  before  it  was  committed,  yet  it  will  not  follow 
from  thence,  that  after  that  is  over,  a  bill  may  now  be  brought 
for  an  account,  and  that  the  jurisdiction  of  this  Court  to  decree 
an  account  of  the  value  of  the  timber,  is  only  incident  and  con- 
comitant to  the  jurisdiction  of  granting  an  injunction. 

Answer. — It  is  true  that  the  general  run  of  the  cases  is  of  bills 
for  an  injunction,  because  that  is  a  preventive  suit,  and  the  most 
remedial  to  the  party  ;  but  that  affords  no  conclusive  argument 
that  a  bill  for  such  an  account  cannot  be  maintained  without 
praying  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited — Jesus  Goh 
lege  v.  Bloomed  which  was  before  me  November  13th,  1745.  The 
lessee  of  the  college  had,  during  his  lease,  cut  down  some  trees, 
and  taken  away  some  stones  and  materials  of  the  premises,  and 
converted  them  to  his  own  use;  the  term  was  expired,  and  a  new 
lease  granted  to  a  stranger,  and  the  college  brought  their  bill  for 
an  account  and  satisfaction  of  the  waste.  At  the  hearing  of  the 
cause,  I  doubted  (amongst  other  things)  whether  such  a  bill  in 
equity  was  maintainable,  without  praying  an  injunction  to  stay 
the  waste,  and  it  stood  over  to  another  day,  to  produce  prece- 
dents ;  none  were  produced,  and  the  bill  was  dismissed,  without 
costs ;  but  the  point  was  not  absolutely  determined,  nor  was  that 
the' only  ground  of  the  dismission:  but  I  was  of  opinion,  that,  at 
the  utmost,  it  was  in  the  discretion  of  the  Court,  and  if  the  col- 
lege had  a  right,  they  might  clearly  bring  an  action  of  trover  at 
common  law  ;  and  it  being  a  matter  of  small  value,  I  did  not 
think  fit  to  countenance  such  bills  in  this  Court,  *after  r#7Q4i 
the  lease  expired.  This  is  widely  different  from  the  pres-  L  '  -I 
ent  case  in  all  its  circumstances,  and  particularly  that  it  is  ad- 
mitted, that  the  -plaintiff  here,  though  greatly  damnified,  can  have  no 
remedy  at  law,  which  is  a  substantial  difference. 

Fourth  objection.' — But  it  was  objected  further,  that  if  such  a 
bill  for  an  account,  not  incident  to  an  injunction,  can  be  main- 
tained, yet  there  is  no  precedent  of  decreeing  the  value  of  the 
timber  to  be  secured  and  laid  out  in  land  for  the  benefit  of  the 
contingent  remainder-man ;  and  this  could  not  be  done,  even 
upon  a  bill  by  trustees  to  preserve  contingent  remainders  before 

1  3  Atk.  2fi2 ;  Amb.  54,  where  the  reports  of  the  case  differ  from  the  account 
of  it  given  here  by  Lord  Hardwicke,  and  the  bill  was,  it  seems,  dismissed  with 
costs. 
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the  waste  completed  ;  and  for  this  the  case  of  Whitfield  v.  JBewit1 
was  relied  on. 

Answer.— This  objection  hath  been  already  answered  in  the 
course  of  my  argument,  and  to  that  I  will  refer  without  repeat- 
ing it.  The  sound  distinction  between  this  case  and  that  of 
Whitfield  v.  Bewit  is,  the  conclusion  and  covin  between  the  tenant  for 
years  and  the  remote  remainder-man  in  fee ;  whereas,  in  that  case, 
the  remainder-man  in  fee  was  entirely  innocent,  and  had  done 
nothing  contrary  to  conscience  to  come  at  his  legal  property  in 
the  timber  when  severed:  but  it  was  solely  the  tortious  act  of 
the  tenant  for  life;  and  I  think  I  have  proved  that  in  some  cases 
of  destruction  of  contingent  remainders,  or  alienations  of  part  of 
the  inheritance,  to  the  prejudice  of  the  contingent  remainder-man, 
such  an  account  and  compensation  must  be  decreed,  in  order  to 
attain  adequate  justice. 

On  this  I  rely  for  an  answer  to  that  objection. 

Fifth,  objection. — That  the  demand  is  made  after  a  great  length 
of  time,  and  that  ought  to  be  allowed  as  a  b'ar  in  this  Court. 

Answer. — But  though  there  is  length  of  time  in  the  case,  no 
statute  of  limitations  stands  in  the  way,  nor  is  there  any  laches 
to  be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber 
was  felled  soon  after;  but  the  plaintiff  was  not  born  till  May, 
r^7„-,  1724  ;  his  father  lived  till  1727,  and  *he  did  not  attain  his 
L  J  age  of  twenty-one  years  till  May,  1745  ;  and  this  bill  was 
brought  in  May,  1748,  within  three  years  after  his  coming  of 
age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of 
time,  how  is  that  inconvenience  greater  than  the  common  law's 
allowing  an  action  of  waste  to  be  brought  by  a  remainder-man  in 
lee,  after  the  death  of  a  mesne  remainder-man  for  life,  for  waste 
done  in  his  lifetime?  That  life  may  have  lasted  forty,  fifty,  or 
sixty  years  afterwards,  and  yet  this  the  law  allows.  Besides, 
in  this  case  the  plaintiff  submits  to  accept  the  value  on  the  foot 
of  the  defendant's  answer,  which  avoids  the  difficulty  of  an 
account. 

Sixth  objection. — Another  objection  hath  occurred  to  me  in  con- 
sidering this  case,  which  was  not  mentioned  at  the  bar,  and  that 
is,  that  by  suffering  a  recovery  in  1745,  the  plain!  iff  hath  altered 
the  state  of  the  remainder,  which  was  in  him  by  the  will, 
and  gained  a  new  use;  that  this  might  have  been  a  bar  to  a 
proper  action  of  waste  at  law,  for  waste  done  precedent ;  and, 
by  parity  of  reason,  ought  to  take  away  his  remedy  in  this 
Court. 

Answer. — This  objection,  though  it  may  strike  at  first,  yet  re- 
ceives a  clear  answer. 

I  admit  that  in  Co.  Lift.  53,  b.,  Lord  Coke  lays  it  down,  that,  after 
waste  done,  there  is  a  special  regard  to  be  had  to  the  continuance 

1  2  P.  Wms.  240 
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of  the  reversion  in  the  same  state  that  it  was  at  the  time  of  the 
waste  done,  for,  if  after  the  waste  done  the  reversioner  grauteth 
it  over,  though  he  taketh  hack  the  whole  estate,  yet  is  the  waste 
dispunishable.  So,  if  A.  grant  the  reversion  to  the  use  of  himself 
and  his  wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable;  and 
so  of  the  like,  because  the  estate  of  the  reversion  continueth  not, 
but  is  altered :  and  consequently,  the  action  of  waste,  for  waste 
done  before,  which  consists  in  privity,  is  gone. 

This  is  undoubtedly  law  ;  but  the  difference  is,  here  is  no  use 
or  new  estate  created.  The  use  of  this  recovery  is  declared  only 
to  the  plaintiff  himself  and  his  heirs,  whereby  his  estate  tail  is 
turned  into  an  estate  in  fee,  *which,  in  Lord  Derwent-  r*70G-i 
water's  case,  before  the  judges  and  delegates,  Hil.,  6  Geo.  L  J 
1,  was  solemnly  determined  to  be  the  same  use,  and  the  same  fee, 
only  delivered  from  the  fetters  and  restraint  laid  upon  it  by  the 
Statute  de  Donis  ;  and  this  was  agreeable  to  the  resolution  of  the 
case  of  Abbot  v.  Burton,  2  Salk.  590,1  Trim,  7  Anne,  C.  B.,  and 
to  the  case  of  Martin  ex  deni.  Tregonwdl  v.  Strachan,  adjudged  in 
B.  E,.  Hil.,  16  Geo  2,  and  affirmed  in  the  House  of  Lords  in  Feb- 
ruary, 1743.2 

But  I  go  further  still,  and  hold  that  even  in  cases  where  the 
state  of  the  reversion  would  be  so  altered  by  the  act  of  the  rever- 
sioner as  to  preclude  his  proper  action  of  waste,  yet  still  his  prop- 
erty, in  the  timber  severed  before,  would  remain,  and  he  might 
maintain  trover  for  it,  which  is  sufficient  to  take  off  the  force  of 
this  objection  as  applied  to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objection  more,  and 
that  arises  recently  from  the  present  state  of  the  cause,  as  it  comes 
before  the  Court  upon  a  bill  of  revivor  against  the  representative 
of  Sir  John  Hind  Cotton,  the  original  defendant:  that  an  action 
of  waste  dies  with  the  person  ;  and,  if  the  plaintiff"  had  in  other 
respects  been  in  a  condition  to  maintain  waste  against  Sir  John 
Hind  Cotton,  the  party  to  the  articles,  it  had  been  gone  by  his 
death  ;  that  the  law  is  the  same  as  to  the  action  of  trover,  pari 
ratione  he  hath  lost  his  equitable  remedy  for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action  of  waste 
dies  with  the  person ;  and  I  also  admit,  that  I  cannot  tind  any 
authority  or  precedent  for  maintaining  an  action  of  trover  against 
an  executor  upon  a  conversion  by  the  testator  in  his  lifetime: 
though,  as  to  this  p  jint,  I  give  no  opinion ;  for  thus  much  is  cer- 
tain, that  an  action  of  trover  will  lie  for  an  executor,  upon  a  con- 
version by  the  defendant  in  the  lifetime  of  the  plaintiff's  testator, 
for  which  there  are  many  authorities ;  and  it  seems  difficult  to  be 
reconciled  to  reason  and  justice,  that  these  remedies  should  not 
be  mutual,  even  at  the  common  law. 

However,  I  will  admit,  for  argument's  sake,  that  the 
*actiou  of  trover  for  the  timber  was,  as  well  as  the  strict  r#-q7-| 
action  of  waste  would  have  been,  gone  at  the  common    •-         J 

'  11  Mod.  181 ;  Com.  Rep.  160.  *  2  Stra.  1179  ;  4  Bro.  P.  C.  486. 
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law ;  but,  notwithstanding  that,  I  am  of  opinion  that  the  plain- 
tiff'is  entitled  to  the  same  relief  in  this  Court- 
There  have  been  several  determinations  in  this  court,  where,  by 
force  of  the  rule,  actio  personalis  morilur  cum  persona,  the  remedy 
at  law  hath  been  extinguished  :x  yet  equity  hath  given  the  like 
satisfaction. 

It  is  well  known  that,  at  common  law,  before  the  statute  of  30 
Car.  2,  c.  7,  and  4  &  5  Will,  and  Mary,  e.  24,  s.  12,  no  action  or 
remedy  could  be  had  against  the  executor  of  an  executor  for  a 
devastavit  committed  by  the  first  executor  of  the  goods  of  the 
original  testator.  But,  notwithstanding  this,  equity  did  not 
scruple  to  get  the  better  of  this  artificial  maxim,  and  decreed  an 
account  and  satisfaction  against  the  representatives  of  such  a  wast- 
ing executor  out  of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chancellor  Not- 
tingham, in  the  case  of  Price  v.  Morgan,  2  Ch.  Cas.,fol.  215.  His 
words  are,  "Although  by  the  common  law,  when  the  executor 
wastes,  his  executor  shall  not  be  liable,  because  it  is  a  personal 
wrong,  it  is  otherwise  here,  and  the  common  law  will  come  to  it 
at  last  ,  and,  therefore,  whatever  estate  of  the  wasting  executor  is 
come  to  his  representative,  which  his  testator  wasted,  the  personal 
estate  of  such  wasting  executor,  in  the  hands  of  his  executors 
shall  answer." 

When  Lord  Nottingham  said  the  common  law  would  come  to 
it  at  last,  he  was  a  true  prophet ;  for  this  case  was  decided  in  the 
28th  of  Car.  2  ;  and  the  law  was  altered  by  Act  of  Parliament  in 
the  30th  of  Car.  2. 

In  1  Ch.  Cas.  121,  Eton  College  v.  Bea.uchamp  and  Biggs?  the 
provost  and  fellows  of  Eton  were  possessed  of  a  rent  or  pension  of 
11.  14s.  per  annum,  granted  by  King  Henry  VI.  to  that  college, 
issuing  out  of  the  lands.  The  defendant,  Biggs,  was  executor  of 
the  tenant,  and  the  bill  was  brought  for  a  satisfaction  of  the 
arrears  of  rent  incurred  in  his  testator's  lifetime,  and  suggested 
that  the  college  did  not  know  the  lands  out  of  which  the  rents 
r*7Q«"|  were  issuable,  *and  so  could  not  distrain  ;  and,  though 
"■  J  the  person  of  the  terre-tenant  was  not  chargeable  with  the 
rent  at  law,  but  only  the  land  by  way  of  distress  ;  yet,  forasmuch 
as  the  testatrix  held  the  land,  and  did  not  pay  the  rent,  it  was 
said,  that  thereby  the  testatrix's  personal  estate  was  augmented, 
and  therefore  the  Master  of  the  Rolls,  Sir  Harbottle  Grimstone, 
decreed  the  executor  to  pay  the  arrears,  as  far  as  he  had  assets  of 
the  testatrix. 

In  2  Mod.  293,  Anon.  Error,  Hi].,  29  Car.  2,  in  the  Exchequer 
Chamber,  before  the  Lord  Chancellor  and  Lord  Treasurer,  assisted 
by  the  two  Chief  Justices,  the  case  was,  the  plaintiff  had  declared 
against  the  defendant  as  executor  of  Edward  jSTicholls,  who  was 
executor  of  the  debtor.  The  defendant  pleaded,  that  the  said 
debtor  died  intestate,  and  administration  of  his  goods  was  granted 

'  See  now  3  &  4  "Wm.  4,  e.  4?,  s.  2.  '  8.  C.,1  Eq.  Ca.  Ab.  32. 
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to  a  stranger,  absque  hoc  that  Edward  Nicholls  was  ever  execu- 
tor ;  but  did  riot  say  by  his  plea,  "or  ever  administered  as  execu- 
tor ;  "  for,  in  truth,  he  was  executor  de  son  tort.  The  plaintiff 
replied,  that  before  the  administration  granted  to  the  stranger, 
Edward  Nicholls  possessed  himself  of  clivers  goods  of  the  debtor, 
and  made  the  defendant  executor,  and  died  ;  and  to  this  applica- 
tion the  defendant  demurred.  Judgment  was  given  for  the 
plaintiff,  in  the  Court  of  Exchequer,  but  reversed  in  the  Ex- 
chequer Chamber  ;  for  an  executor  de  son  tort  is  not  liable  at  law  ; 
though  the  Lord  Chancellor  Nottingham  said  he  would  help  the 
plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  I 
am  now  upon.  But  I  go  further,  and  hold,  that  in  all  cases  of 
fraud  the  remedy  does  not  die  with  the  person  ;  but  the  same  relief 
shall  be  had  against  an  executor  out  of  the  assets  of  his  testator, 
as  ought  to  have  been  given  against  the  testator  himself.  For,  as 
equity  disclaims  the  maxim,  that  a  personal  remedy  dies  with  the  per- 
son whenever  the  remedy  is  proper  for  that  jurisdiction,  this  Court 
will  follow  the  estate  of  the  party  liable  to  that  demand,  and  out 
of  that  decree  satisfaction.  Now,  collusion  between  two  persons, 
to  the  prejudice  and  loss  of  a  third,  is,  in  the  eye  of  the  Court, 
the  same  as  a  fraud  ;  *and,  you  have  observer!,  that  one  r*rroqn 
principal  ground  of  the  judgment  of  the  Court  in  this  L  J 
case  is  collusion  appearing  upon  the  face  of  the  articles  set  forth 
in  the  answer. 

I  have  now  gone  through  the  arguments  and  objections  arising 
upon  the  particular  case,  and  the  authorities  of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both 
sides  did  in  their  turns  endeavour  to, avail  themselves — I  mean 
the  argument  ab  inconvenienti,  which  undoubtedly  is  of  weight, 
especially  in  a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences 
that  would  arise  from  making  such  a  precedent,  which  would 
tend  to  lock  up  the  timber  of  the  kingdom  from  coming  to  mar- 
ket ;  would  create  questions  between  possessors  of  estates  and  con- 
tingent remainder-men,  springing  up  at  a  great  length  of  time; 
and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveni- 
ences that  must  follow,  on  the  other  hand,  from  laying  it  down 
that  a  contingent  remainder-man  cannot  possibly  have  any 
remedy  in  such  a  case — I  say,  let  them  be  compared,  and  the 
former  will  weigh  nothing,  in  the  opposite  scale,  against  the 
latter. 

rJ  hus  far  the  law  allows  settlements  of  estates  to  go,  and  no 
further;  and  it  hath  been  found  to  be -a  convenient  medium  be- 
tween perpetuities  and  too  flux  and  unstable  a  condition  of  things. 
Most  of  the  family  estates  in  this  kingdom  are  under  such  settle- 
ments ;  and  it  frequently  happens  that  the  first  remainder-man 
of  the  inheritance  vested  is  a  remote  relation — remote  in  blood, 
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and  remote  in  the  prospect  of  succession,  perhaps  after  fifty  y ears' 
contingent  limitation  of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to  be 
done  impune,  without  any  possible  recompense  in  a  court  of 
equity,  what  havoc  would  it  make,  and  what  a  licence  would  be 
proclaimed  !  Every  remainder-man  in  fee,  though  after  ever  so 
many  contingent  limitations,  might,  by  collusion  with  the  tenant 
for  life,  or  years  in  possession,  or  perhaps  of  his  under-tenant, 
r*7-l0l  *str,P  the  estate,  and  convert  the  value  of  it  to  their  own 
*-  J  use.  Suppose  an  estate  in  the  great  timber  counties  of 
England,  in  the  north,  or  in  Cornwall,  where  the  principal  value 
may  consist  in  timber  or  mines,  all  that  value  may  be  exhausted 
and  dissipated  before  a  first  son  is  born  ;  and  when  he  is  born,  he 
may  find  nothing  but  the  shell  of  what  was  intended  for  a  lasting 
support  of  a  family  of  honour. 

It  will  be  no  answer  to  this,  to  say  the  trustees  to  preserve  con- 
tingent remainders  may  bring  a  bill  for  an  injunction  to  stop  this 
mischief;  the  mischief  maybe  completely  executed  before  they 
know  of  it,  nay,  possibly  before  they  can  know  whether  they  are 
trustees  or  not ;  for  it  most  frequently  happens,  that  trustees  to 
perserve  contingent  uses  are  inserted  in  settlements  and  wills, 
without  their  being  made  acquainted  with  it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a 
remedy,  unless  the  Court  goes  further,  and  builds  a  more  ade- 
quate relief  upon  the  same  principles. 

And  here  I  cannot  help  adding,  that  this  becomes  of  the 
greater  importance,  from  the  practice  and  abuses  of  the  times  into 
which  we  are  fallen,  when  so  many  new  inventions  and  contri- 
vances daily  show  themselves  in  courts  of  justice,  to  supply  or  to 
tempt,  or  to  impose  upon  the  extravagance  and  necessities  of 
tenants  for  life,  to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the 
judges  in  Fermor's  case,  3  Co.  79,  a;  and  with  that  I  will  con- 
clude. 

That  resolution  was  quite  new,  and  of  the  first  impression,  and 
was  contrary  to  the  letter  of  the  statute  of  the  4th  of  Hen.  7  c. 
24 ;  but  the  book  says — "  Lastly,  the  judges  in  this  resolution  did 
greatly  respect  the  general  mischief  which  would  ensue  if  such 
fines,  levied  by  practice  and  covin  of  persons  who  had  particular 
interests,  should  bar  those  who  had  the  inheritance."1 

The  result  of  the  whole  is,  I  must  decree  satisfaction  to  the 
plaintiff  for  what  the  late  Sir  John  Hind  Cotton  received  out  of 
r*74.n  kis  assets;  and  if  the  original  limitations  *had  been  still 
L  J  subsisting,  I  must  have  directed  this  money  to  have  been 
laid  out  in  the  lands  to  the  same  uses :  but  as  these  are  now 
barred,  and  the  plaintiff  is  tenant  in  fee,  the  money  is  his  own. 

In  this,  the  question  of  interest  is  material,  and  I  have  con- 
sidered it :  the   principal  money  is   reckoned  by  the  answer  at 

'  See  3  Co.  79,  a. 
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1000?.;  the  cause  being  heard  on  hill  and  answer,  and  the  plain- 
tiff* having  at  the  bar  prayed  interest  from  the  time  it  was  re- 
ceived, in  respect  of  the  possible  growth  of  timber. 

But  there  being  no  proof,  it  does  not  appear  what  was  the  con- 
dition of  the  timber;  whether,  by  the  time  the  plaintiff's  father 
died,  in  1727,  it  might  not  have  been  decayed,  and  of  little  value  ; 
what  might  have  been  exhausted  in  repairs  or  destroyed  by 
tempests  or  accidents;  or  what  young  timber  may  have  grown 
up  in  its  place  in  the  meantime;  from  these  considerations,  and 
as  this  is  a  new  case,  I  do  not  think  tit  to  give  interest  further 
back  than  the  filing  of  the  bill. 

'"His  Lordship  declared,  that,  on  all  the  circumstances  of  the 
case,  the  plaintiff'  is  entitled  to  recover  satisfaction  in  this  court 
for  so  much  value  of  his  inheritance  as  the  defendant's  testator  ex- 
hausted and  received  by  virtue  or  colour  of  the  articles  entered 
into  between  him  and  the  plaintiff's  late  father,  who  was  tenant 
only  for  the  term  of  ninety-nine  years,  if  he  should  so  long  live  ; 
and  ordered  that  the  Master,  to  whom  he  referred  it,  should  com- 
pute interest  on  the  sum  of  1000/.,  admitted  by  the  answer  of  Sir 
John  Hind  Cotton,  deceased,  to  have  been  received  by  him,  from 
the  time  of  filing  the  plaintiff's  bill,  after  the  rate  of  four  per 
cent,  per  annum,  and  tax  the  plaintiff'  his  costs  ;  and  that  what 
shall  be  so  found  due  to  the  plaintiff  for  the  1000/.,  interest  and 
costs,  be  considered  as  a  demand  by  simple  contract  on  the  es- 
tate of  Sir  John  Hind  Cotton,  deceased,  and  be  answered  and 
paid  to  the  plaintiff,  by  the  defendants,  the  executors,  they  hav- 
ing admitted  assets  of  their  testator,  Sir  John  Hind  Cotton,  by 
their  answer  to  the  bill  of  revivor." 


*  Garth  v.  Cotton  (the  judgment  in  which  is  said  by  Lord  St.  r*>7d.91 
Leonards,  in  his  learned  work  upon  Powers,  to  be  one  of  the 
ablest  ever  delivered)  is  here  given  complete,  the  statement  of  the  case, 
and  the  arguments  having  been  taken  from  1  Ves.  524,  546  ;  the  judg- 
ment from  1  Dick.  183,  where  it  is  stated  to  have  been  copied  from  Lord 
Hardwicke's  MS.;  and  the  decree  from  3  Atk.  158. 

Under  the  devise,  in  Garth  v  Cotton,  to  the  plaintiff's  father,  for 
ninety -nine  years,  if  he  should  so  long  live,  without  impeachment  of 
waste,  voluntary  waste  excepted,  Lord  Hardwicke  considered  him  as 
punishable  for  wilful  waste,  and  that  he  had  no  present  right  to  or  in- 
terest in  the  timber,  other  than  the  mast,  aud  shade,  and  necessary 
botes,  the  exception  of  "  voluntary  waste  "  rendering  the  preceding  part 
of  the  clause,  "  without  impeachment  of  waste  "  (which,  standing  alone, 
would  have  conferred  upon  him  the  power  of  felling  the  timber),  of  no 
effect. 
See  the  remarks  upon  Garth  v.  Cotton,  in  the  recent  case  of  Vincent 

•  '  Decree  taken  from  3  Atk.  758  ;  Reg.  Lib.  1752,  A.,  fol.  240. 
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v.  Spicer,  22  Beav.  380,  where  Sir  John  Romilly,  M.  R.,  terms  it  "  a 
very  strong  case"  (p.  385).  The  facts  there  were  briefly  as  follow: — 
Sir  F.  Vincent,  on  his  marriage  settled  his  estate  on  himself  for  life, 
"  without  impeachment  for  any  manner  of  waste,  save  and  except  spoil 
or  destruction,  or  voluntary  or  permissive  waste,  or  suffering  houses  or 
buildings  to  go  to  decay,  and  in  not  repairing  the  same."  It  was  held 
b}^  his  Honor,  that  Sir  F.  Vincent  was  entitled  to  cut  all  such  timber 
(except  ornamental),  as  the  owner  of  the  estate  in  fee  simple,  having 
due  regard  to  his  present  interest  and  to  the  permanent  advantage  of 
his  estate,  might  properly  cut,  in  a  due  course  of  management. 

A  direction  that  a  lessee  of  mines  is  "  not  to  be  dipunishable  with 
waste  "will  be  rejected  as  repugnant  to  a  power  to  let  an  estate  with 
"  the  mines  and  minerals  ;  "  Daly  v.  Beckett,  24  Beav.  114. 

The  importance  formerly  of  the  limitation  to  trustees  to  preserve  con- 
tingent remainders,  the  history  of  which  is  so  admirably  given  by  Lord 
Hardwicke,  is  well  illustrated  in  Garth  v.  Cotton;  for,  as  the  plaintiff's 
father  was  only  tenant  for  years,  if  there  had  been  no  such  limitation, 
all  the  contingent  remainders  would  have  been  void,  for  want  of  an  es- 
tate of  freehold  to  support  them  ;  and  Sir  John  Hind  Cotton  would  have 
had  the  immediate  freehold,  as  well  as  the  inheritance  in  him,  which 
would  have  given  him  a  clear  right  to  commit  waste. 

If  the  plaintiff's  father  had  been  tenant  for  life,  and  there  had 
been  no  such  limitation,  the  trustees,  the  plaintiff,  could,  even  then, 
have  been  entitled  to  no  remedy,  because  his  whole  use  in  the  land, 
whilst  it  remained  in  contingency,  would  have  been  in  the  power  of 
r*"74.m  *^e  tenant  for  life  to  bar  by  fine,  feoffment,  or  surrender  to 
the  remaincler-man  vested  ;  and  there  could  have  been  no  pre- 
tence for  the  Court  to  interpose,  to  preserve  or  restore  to  him  part  of 
that  inheritance,  the  whole  of  which  was  in  the  power  of  the  tenant  for 
life. 

The  foundation  of  the  plaintiff's  equity  depended  entirely  upon  the 
estate  limited  to  the  trustees  to  preserve  contingent  remainders ;  it  was 
their  duty  to  preserve  the  inheritance,  consisting  of  the  land,  timber, 
and  mines,  entire.  The  trustees  might  have  brought  a  bill  to  stay  waste 
against  the  act  of  the  plaintiff's  father  and  the  remainder-man;  and 
Lord  Hardwicke  expressly  decided,  that  their  neglect  or  ignorance  of 
their  duty  should  not  prejudice  the  tenant  in  tail  not  in  esse  at  the  time 
when  the  waste  was  committed. 

It  was  indeed,  admitted  by  Lord  Hardwicke,  that  where  there  is  ten- 
ant for  life,  or  for  years,  subject  to  waste,  if  timber  is  blown  down  by 
accident,  or  cut  down  by  the  tort  of  a  stranger,  or  of  the  tenant  for  life 
alone,  the  owner  of  the  first  remainder  of  inheritance  vested  should  have 
the  benefit  of  it ;  because,  he  observes,  "  The  common  law  doth  not,  nor 
can,  consider  the  contingent  uses  as  having  existence  till  they  happen : 
therefore,  according  to  Lewis  Bowles's   Case,  11  Co.  19,  and  Udal  v. 
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Udal,  Aleyn,  81,  an  estate  in  contingency  is  as  no  estate  till  the  con- 
tingency happens.  And  when  the  trees  are  severed,  the  property  must 
vest  immediately  in  somebody,  and  that  can  only  be  in  the  first  remain- 
der-man of  inheritance  vested  ;  and  on  the  foundation  of  that  property, 
he  may  maintain  trover  for  them.  This  is  his  right  at  law ;  and  there 
is  in  the  cases  put  of  trees  fallen  by  accident,  or  merely  by  the  wrongful 
act  of  a  stranger,  or  of  the  tenant  for  life,  no  ground  of  equity  to  take 
it  from  him."  See  Whitfield  v.  Bewit,  2  P.  Wms.  240,  and  Duke  of 
Newcastle  v.  Vane,  there  cited.  In  Garth  v.  Cotton,  the  timber  was  not 
blown  down  by  accident,  or  cut  by  the  tort  of  a  stranger,  or  of  a  tenant 
for  life  alone,  but  was  felled  by  the  tenant  for  years  and  remote  re- 
mainder-man, in  collusion  together,  who,  although  at  law  entitled  to  the 
proceeds  arising  from  the  sale,  were  in  equity  (which  has  alwaj'S  inter- 
fered in  matters  of  waste  more  extensively  than  courts  of  law)  held  ac- 
countable to  the  tenant  in  tail  not  then  in  esse,  because  they  had  collu- 
sively  committed  an  act  which  greatly  damnified  him,  and  for  which  he 
had  no  remedy  at  law.  The  same  result  would  have  followed  had  Garth 
been  tenant  for  life  instead  of  tenant  for  years. 

Upon  the  same  principle,  where  there  was  a  limitation  in  a  settle- 
ment to  A.  for  life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and  other  sons  in  tail,  remainder 
*to  B.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  r*hiA  i 
reversion  in  fee  to  A.,  A.  cut  down  timber ;  but  Lord  Harcl- 
wicke,  upon  a  bill  being  filed  by  B.,  the  second  tenant  for  life,  granted 
an  injunction,  observing,  that  the  trustees  to  preserve  contingent  re- 
mainders might  have  brought  a  bill  against  the  defendant  to  stay  waste, 
for  the  benefit  of  the  contingent  remainders ;  and  that  the  plaintiff 
could  do  so,  because,  though  he  had  no  right  to  the  timber,  yet  if  the 
defendant,  the  first  tenant  for  life  should  die  without  issue,  he  would 
have  an  interest  in  the  mast  and  shade  of  the  timber  :  Perrot  v.  Perrot, 
3  Atk.  94;  Davies  v.  Leo,  6  Ves.  184 ;  Birch -Wolfe  v.  Birch,  9  L.  R. 
Eq.  683  ;  and  the  money  arising  from  the  sale  of  the  timber  in  such  a 
case  will  be  preserved  for  the  contingent  remainder-men  :  Williams  v. 
Duke  of  Bolton,  3  P.  Wms.  268,  Cox's  note;  it  being  a  rule  in  equity, 
that  where  a  tenant  for  life  impeachable  for  waste  cuts  down  timber 
without  leave  of  the  Court,  he  will  never  be  permitted  to  derive  any 
benefit  from  it:  Seagram  v.  Knight,  2  L.  R.  Ch.  App.  628. 

But  before  giving  relief  in  a  case  such  as  Williams  v.  Duke  of  Bolton 
(3  Ves.  374),  where  the  tenant  for  life  contains  in  himself  the  character 
of  remainder-man  or  reversioner  in  fee,  the  Court  must  be  satisfied  that 
the  acts  of  the  deceased  tenant  for  life  were  such  as  amounted  to  collu- 
sion between  the  two  characters  which  he  united  in  himself.  Accord- 
ingly, where  it  was  shown  that  the  tenant  for  life,  being  also  the  ulti- 
mate remainder-man  in  fee,  had  laid  out  sums  in  permanent  improve- 
ments on  the  estate  at  least  equal  to  the  value  of  the  amount  realized  by 
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the  acts  of  waste,  which  were  of  themselves  of  a  trivial  amount,  the  bill 
was  dismissed;  Birch-Wolfe  v.  Birch,  9  L.  R.  Eq.  683. 

And  where  the  executor  of  a  deceased  tenant  for  life,  who  was  also 
ultimate  remainder-man  in  fee,  admitted  having  received  the  proceeds 
of  certain  timber,  cut,  or  ordered  to  be  cut,  by  his  testator,  he  was  al- 
lowed, in  the  account  to  be  taken  against  him,  to  take  credit  for  the 
sums  laid  out  by  his  testator  in  permanent  improvements.     lb. 

By  8  &  9  Tict.  c.  106,  s.  8,  it  is  enacted,  "  that  a  contingent  remainder, 
existing  at  any  time  after  the  31st  day  of  December,  1844,  shall  be,  and 
if  created  before  the  passing  of  the  Act,  shall  be  deemed  to  have  been, 
capable  of  taking  effect,  notwithstanding  the  determination,  by  forfeit- 
ure, surrender,  or  merger,  of  any  -preceding  estate  of  freehold,  in  the 
same  manner,  in  all  respects,  as  if  such  determination  had  not  hap- 
pened." Suppose,  in  a  case  coming  within  the  Act,  the  limitation  to 
trustees  to  support  contingent  limitations  is  omitted,  could  either  a 
^k,,-,  tenant  for  *years,  or  a  tenant  for  life,  with  the  person  in  whom 
the  first  remainder  of  the  inheritance  is  vested,  cut  the  timber 
without  being  liable  to  be  called  to  an  account  by  the  contingent  re- 
mainder-men when  they  come  in  esse  ?  In  Garth  v.  Cotton,  Lord  Hard- 
wicke,  as  before  observed,  expressly  admits,  that  if  there  had  been  no 
trustees  to  support  contingent  remainders,  in  neither  of  these  cases 
could  relief  be  had  in  equity.  It  is,  however,  presumed  that  in  the  lat- 
ter of  these  cases,  that  is  to  say  where  there  is  a  tenant  for  life,  relief 
might  now  be  had  by  the  contingent  remainder-man,  because  his  inheri- 
tance, of  which  the  timber  is  part,  is  uo  longer  in  the  power  of  the 
owner  of  the  previous  estate  of  freehold.  But  in  the  former  of  these 
cases,  that  is  to  say  where  there  is  a  tenant  for  years,  no  relief  could  be 
had,  because,  notwithstanding  the  late  Act,  the  contingent  remainders 
would  be  void  for  want  of  an  estate  of  freehold  to  support  them. 
Where,  therefore,  the  legal  fee  is  not  vested  in  trustees,  a  limitation  to 
trustees  to  support  contingent  remainders  may  still  be  necessary,  when 
there  is  only  a  previous  estate  for  years ;  and  it  is  conceived  that  even 
where  there  is  a  previous  estate  of  freehold,  it  may  still  be  useful,  as 
the  trustees  to  support  contingent  remainders  can,  by  an  application 
for  an  injunction  before  the  contingent  remainder-man  comes  into  esse, 
protect  his  estate  from  waste. 

In  the  case  of  an  executory  devise,  Lord  Hai'dwicke,  in  Robinson  v. 
Litton,  3  Atk.  209,  said  that  he  should  doubt  whether  an  heir-at-law 
ought  not  to  be  restrained  from  committing  waste  in  the  meantime. 
In  that  case  the  testator  devised  lands  to  his  son  and  his  heirs,  but  in 
case  he  should  not  attain  twentj'-one,  and  die  without  issue,  then  he 
gave  the  lands  to  his  daughters,  and  directed  them  to  be  sold  and  the 
money  to  be  divided  among  the  daughters.  The  son,  who  wanted  three 
quarters  of  a  year  of  twenty-one,  intended  cutting  down  3000L  worth  of 
timber  ,  but  Lord  Hardwicke  granted  an  injunction  to  restrain  him,  and 
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at  the  hearing  made  that  injunction  perpetual,  observing,  "  It  is  pursu- 
ing the  intention  of  the  testator,  and  preserving  the  value  of  the  estates 
intended  to  go  to  his  daughters."  And  Lord  Eldon,  in  the  case  of 
Stansfield  v.  Habergham,  10  Ves.  2*18,  stated  it  to  be  the  doctrine  of 
the  Court  that,  where  there  is  an  executory  devise  over,  even  of  a  legal 
estate,  a  Court  of  equity  will  not  permit  the  timber  to  be  cut  down, 
more  especially  not,  if  there  is  an  executory  devise  of  a  trust  estate. 

Recent  cases,  however,  appear  to  decide  that  a  devisee  in  fee  with  an 
executory  devise  over  on  his  death  without  leaving  issue  is  dispunisha- 
ble for  legal  waste,  but  he  must  not  commit  equitable  *waste :  r^ifi! 
Turner  v.  Wright,  1  Johns.  t40,  2  De  G.  F.  &  Jo.  234;  and  it  L 
has  also  been  decided  that  although  a  tenant  in  fee,  subject  to  an  exe- 
cutory devise  over,  is  not  impeachable  for  legal  waste,  it  is  competent 
to  a  testator  to  render  him  so  by  express  words :  Blake  v.  Peters,  10 
W.  R.  (V.  C.  K.)  826 ;  1  De  G.  Jo.  &  Sm.  345. 

One  of  the  first  instances  of  the  interposition  of  equity,  where  an  ac- 
tion of  waste  could  not  be  maintained  at  law,  seems  to  have  been  the 
case  put  by  Lord  Hardwicke  in  Garth  v.  Cotton,  of  a  tenant  for  life, 
with  remainder  to  another  for  life,  with  remainder  over  in  fee,  or  in  tail. 
In  such  case  the  remainder-man  in  fee,  or  in  tail,  could  have  no  action 
of  waste ;  because  the  plaintiff  in  the  action  must  recover  the  place 
wasted,  and  that  would  be  an  injustice  to  the  remainder  for  life,  which 
is  not  forfeited ;  and,  if  it  should  be  recovered  by  the  owner  of  the  in- 
heritance, it  would  never  go  back  again.  The  remainder-man  might,  it 
is  true,  have  another  action  of  trover  for  the  trees.  However,  in  equity, 
to  use  the  words  of  Lord  Hardwicke, "  this  Court  sustains  a  bill  for  an 
injunction,  and  this  ab  ahtiquo,  according  to  the  case  in  Moore,  554  ; 
where  Lord  Ellesmere  says,  he  had  seen  a  precedent  for  it  so  long  ago 
as  in  the  reign  of  Richard  II."  See  also,  Tracey  v.  Tracey,  1  Vern. 
23  ;  Farrant  v.  Lovel,  3  Atk.  723  ;  and  an  injunction  will  be  granted  at 
the  suit  of  a  mesne  remainder-man  for  life,  without  making  the  owner 
of  the  inheritance  a  party;  Dayrell  v.  Ghampneys,  1  Eq.  Ca.  Ab.  400. 
But  see  Mollineux  v.  Powell,  3  P.  Wms.  268,  n. 

So,  likewise,  where  there  is  tenant  for  life  subject  to  waste,  remainder 
for  life  dispunishable  for  waste,  remainder  in  fee,  the  Court  will  not 
suffer  an  agreement  between  the  two  tenants  for  life  to  commit  waste 
to  take  place  against  the  remainder-man,  before  the  time  comes  when 
the  second  tenant  for  life's  power  commences.  Per  Lord  Hardwicke, 
C,  in  Robinson  v.  Litton,  3  Atk.  210. 

So,  a  ground  landlord  may  have  an  injunction  to  stay  waste  against 
an  under  lessee,  who  holds  by  lease  from  the  original  lessee  ;  Farrant 
y.  Lovel,  3  Atk.  123. 

So,  where  a  mortgage  in  fee  in  possession  commits  waste  by  cutting 
down  timber,  and  the  money  arising  by  the  sale  of  the  timber  is  not 
applied  in  sinking  the  interest  and  principal  of  his  mortgage,  the  Court, 
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on  a  bill  brought  by  the  mortgagor  to  stay  waste,  will  grant  an  injunc- 
tion ;  Farrant  v.  Lovel,  3  Atk.  '723. 

A  mortgagor  in  possession  may  be  restrained  by  the  mortgagee  from 
felling  timber  {Farrant  v.  Lovel,  3  Atk.  723;  Unborn  v.  Unborn,  1 
Dick.  75  ;  Humphreys  v.  Harrison,  1  J.  &  W.  581)  ;  but  not,  it  seems, 
unless  he  makes  it  appear  that  the  security  would  be  insufficient  or 
P^k-k-i  scanty  without  the  *timber ;  Hippesley  v.  Spencer,  5  Madd. 
L         J  422 ;  King  v.  Smith,  2  Hare,  239. 

It  seems  to  be  now  settled  that  the  Court  will  not  interfere  to  pre- 
vent or  remedy  permissive  waste.  The  contrary  opinion  seems  for- 
merby  to  have  prevailed.  Thus,  in  Parteriche  v.  Powlet  (2  Atk.  383), 
where  an  exception  was  taken  to  the  Master's  report,  that  he  had 
charged  the  tenant  for  life  ivithout  impeachment  of  waste,  with  several 
sums  for  the  repairs  of  tenants'  houses  upon  the  estate,  Lord  Hard- 
wicke,  C,  overruled  the  exception,  and  said,  "Notwithstanding  tenant 
for  life  is  without  impeachment  of  waste,  he  shall  be  obliged  to  keep 
tenants'  houses  in  repair,  unless  the  charge  is  excessive,  and  shall  not 
suffer  them  to  run  to  ruin."  However,  in  The  Marquis  of  Lansdowne 
v.  The  Marchioness  Dowager  of  Lansdowne  (1  J.  &  W.  522),  an  ac- 
count against  the  representative  of  tenant  for  life  without  impeachment 
of  waste,  for  dilapidations  in  and  about  a  mansion-house,  was  refused 
by  Sir  John  Leach,  M.  R.,  who,  although  the  case  of  Parteriche  v. 
Powlet  was  cited,  expressed  himself  to  be  satisfied  that  no  account  of 
dilapidations  could  be  decreed,  observing  that,  with  respect  to  incum- 
bents, the  law  was  otherwise,  and  according^  suits  against  their  repre- 
sentatives were  very  common ;  but  no  instances  of  such  suits  by  re- 
mainder-men had  occurred. 

So,  in  Powys  v.  Blagrave  (4  De  Gex,  Mac.  &  G.  448),  where  a  testa- 
tor by  his  will  directed  his  trustees,  after  payment  of  the  expenses  of 
keeping  his  estate  in  repair,  and  all  such  costs  as  "  my  said  trustees 
shall  expend  or  be  put  unto  by  means  of  the  trusts  hereby  reposed  in 
them,"  to  pay  out  of  the  overplus  rents  and  profits  certain  sums,  and 
after  payment  thereof,  to  pay  the  rents  to  two  persons  successively  for 
life,  with  remainder  to  trustees  to  preserve,  with  remainder  to  first  and 
other  sons  of  the  second  tenant  for  life  successively  in  remainder,  and 
the  several  heirs  male  of  the  body  of  such  sons.  A  bill  was  filed  by  the 
trustees,  at  the  instance  of  one  of  the  remainder  men  in  tail,  against  the 
second  tenant  for  life,  for  the  purpose  of  making  him  liable  for  permis- 
sive waste;  it  was  held  by  Lord  Cranworth,  C,  affirming  the  decision 
of  Sir  W.  Page  Wood,  Y.  C.  (Kay,  495),  that  the  Court  could  not  in- 
terfere in  cases  of  permissive  waste.  "  It  was  argued,"  said  his  Lord- 
ship, "  independently  of  the  trust,  that  it  is  the  duty  of  the  tenant  for 
life  to  repair  'Equitas  sequitur  legem.'  But  even  legal  liability  now  is 
very  doubtful;  Gibson  v.  Wells,  1  B.  &  P.  N".  R.  291 ;  Heme  v.  Ben- 
bow,  4  Taunt.  764.    Whatever  be  the  legal  liability,  the  Court  has  al- 
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ways  declined  to  interfere  against  mere  permissive  waste ;  Lord  Castle- 
main  v.  Lord  Craven  *(22  Vin.  Ab.  523,  tit.  'Waste,'  pi.  11),  r*Y481 
there  the  Master  of  the  Rolls  said,  '  the  Court  never  inteiposes 
in  case  of  permissive  waste,  either  to  prohibit  or  to  give  satisfaction, 
as  it  does  in  wilful  waste.'  On  this  ground  relief  was  refused  in  Wood 
v.  Gaynon  (Amb.  395).  In  that  case,  a  tenant  for  life  had  been  guilty 
of  permissive  waste,  and  the  plaintiff  and  one  of  the  defendants,  Benja- 
min Lyme,  were  the  reversioners  ;  Lyme  refused  to  join  with  the  plain- 
tiff in  an  action  at  law.  The  Master  of  the  Rolls  refused  to  assist  the 
plaintiff,  saying,  that  as  there  was  no  precedent  he  would  not  make  one; 
adopting  the  argument,  that  it  would  tend  to  harass  tenants  for  life  and 
jointresses,  and  that  suits  of  this  kind  would  be  attended  with  great  ex- 
pense in  depositions  about  the  repairs.  With  respect  to  the  case  of 
Caldwell  v.  Baylis  (2  Mer.  408),  it  does  not  sustain  the  doctrine  for 
which  it  was  cited.  The  case  of  Re  Skingley  (3  Mae.  &  G.  221)  was 
founded  on  the  express  obligation  of  the  lunatic  to  keep  in  repair." 
See  also  White  v.  Cann,  1  Ir.  Ch.  Rep.  205. 

As  to  the  legal  liability  for  permissive  waste,  see  Greene  v.  Cole,  2 
Wms.  Saund.  252,  and  notes  ;  and  Harnett  v.  Maitland,  16  M.  &  W.  257- 

But  an  account  would  be  granted  where  there  is  an  express  covenant 
from  the  tenant  for  life  to  repair ;  Marsh  v.  Wells,  2  S.  &  S.  87.    . 

At  common  law,  the  clause,  without  impeachment  of  waste,  only  ex- 
empted a  tenant  for  life  from  the  penalty  of  the  statute,  the  recovery 
of  treble  value,  and  the  place  wasted,  not  expressly  giving  the  property 
of  the  thing  wasted  ;  but  in  Lewis  Bowles'  case  (11  Co.  79),  it  was  de- 
termined that  these  words  also  gave  the  property.  The  necessary  con- 
sequence of  which  is,  that,  in  general,  unless  in  particular  circumstances, 
as,  for  instance,  where  the  exemption  from  liability  to  waste  is  made 
subordinate  to  a  discretionary  power  in  trustees  to  fell  timber  (Keke- 
wich  v.  Marker,  3  Mac.  &  G.  311 ;  and  see  Briggs  v.  Earl  of  Oxford, 
5  De  Gex  &  Sm.  156) ;  a  tenant  for  life  without  impeachment  of  waste 
cannot  be  restrained  in  equity  from  committing  waste;  for  that  would 
be  to  determine  that  he  should  not  make  use  of  the  property  which  the 
law  allowed  him.  But,  afterwards,  several  instances  were  considered, 
in  which  this  very  large  power  might  be  exercised  contrary  to  con- 
science, and  in  an  unreasonable  manner,  by  a  tenant  for  life ;  as,  where 
his  act  was  to  the  destruction  of  the  thing  settled,  and  equity  inter- 
fered.    See  Aston  v.  Aston,  1  Ves.  265. 

A  leading  authority  upon  this  subject  is  Vane  v.  Lord  Barnard,  2 
Vern.  738,  commonly  called  Lord  Barnard's  case  ;  there  Lord  Barnard, 
who,  under  the  marriage  settlement  of  his  son,  was  tenant  *for  r*»i  q-i 
life  without  impeachment  of  waste,  of  Raby  Castle,  with  re- 
mainder to  his  son  for  life,  having  taken  some  displeasure  against  his 
son,  got  two  hundred  workmen  together,  and  of  a  sudden,  in  a  few 
days,  stripped  the  castle  of  the  lead,  iron,  glass  doors,  boards,  &c,  to 
vol.  I. — 63 
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the  value  of  3000L  Lord  Cowper  granted  an  injunction  to  stay  com- 
mitting of  waste  by  pulling  down  the  castle,  and  decreed  that  the  cas- 
tle should  be  put  in  its  former  condition  ;  and,  for  that  purpose  a  com- 
mission was  to  issue  to  ascertain  what  ought  to  be  repaired,  and  a  Mas- 
ter was  directed  to  see  it  done  at  the  expense  of  Lord  Barnard,  and  de- 
creed the  plaintiff  his  costs.  See  S-  C,  Pree.  Ch.  454 ;  Gilb.  Eq.  Rep. 
127  ;  1  Eq.  Ca.  399  ;  1  Salk.  161 ;  and  see  Duke  of  Leeds  v.  Earl  of 
Amherst,  20  Beav.  239. 

Although  the  Courts  of  Equity  will  not,  in  the  absence  of  fraud  and 
where  there  is  no  privity  between  the  parties,  interfere  at  the  instance 
of  a  party  claiming  real  property  under  a  legal  title,  by  restraining 
ordinary  waste  by  a  defendant  in  possession  thereof,  they  will  grant  an 
injunction  to  restrain  waste  of  a  malicious  and  destructive  character, 
such  as  the  pulling  down  the  capital  messuage,  stripping  the  estate  of 
its  timber,  or  such-like  acts,  even  although  the  title  of  the  plaintiff  may 
be  denied  by  the  defendant ;  Earl  Talbot  v.  Hope  Scott,  4  K.  &  J.  96 ;  Neale 
v.  Cripps,  4  K.  &  J.  472.  And  see  Anwyll  v.  Owens,  22  L.  J.Ch.  995. 
But  where  a  plaintiff  in  possession  seeks  to  restrain  one  who  claims 
by  an  adverse  title,  the  tendency  of  the  Court  is  to  grant  an  injunction, 
at  least  when  the  acts  committed  do  or  may  tend  to  the  destruction  of 
the  estate.  See  Lowndes  v.  Settle,  33  L.  J.  N.  S.  (Ch.)  451 ;  12  W.  R. 
(V.  C.  K.)  399  :  in  that  case,  a  person,  not  being  in  possession  of  an  es- 
tate, claimed  it  as  heir  at  law,  and  entered  upon  it,  cut  down  trees,  and 
cut  sods,  and  threatened  to  repeat  his  conduct  in  order  to  establish  his 
alleged  title  as  against  the  possessor,  who  by  himself  and  his  ancestors 
had  been  in  possession  of  the  estate  for  upwards  of  eighty  years,  it  was 
held  by  Sir  R.  T.  Kindersley,  V.  C,  upon  a  bill  filed  by  the  possessor 
against  the  claimant,  that  as  the  acts  of  the  defendant  might  be  inju- 
rious to  the  inheritance,  he  must  be  restrained  by  the  injunction  of  the 
Court  from  committing  them. 

So,  likewise,  upon  the  principle  of  restraining  a  tenant  for  Jife  with- 
out impeachment  of  waste  from  exercising  his  legal  power  contrary  to 
conscience,  and  in  an  unreasonable  manner,  Lord  Hardwicke  said,  that 
if  tenant  for  life  without  impeachment  of  waste,  pulled  down  farm- 
houses, in  general  he  would  no  more  scruple  restraining  him,  thau  he 
would  from  pulling  down  the  mansion-house  (unless  he  pulled  clown  two 
rH  1  to  *make  into  one,  in  order  to  bear  the  burthen  of  but  one),  it 
tending  equally  to  the  destruction  of  the  thing  settled.  So,  if  he 
should  grub  up  a  wood  settled,  so  as  to  destroy  the  wood  absolutely,  he 
should  restrain  him,  as  it  would  be  what  is  termed  in  Abrahal  v. 
Bubb  (2  Freem.  54)  extravagant  and  humorsome  waste ;  Aston  v.  As- 
ton, 1  Ves.  265. 

Although  a  tenant  for  life  without  impeachment  of  waste,  and  a  ten- 
ant in  tail  after  possibility  of  issue  extinct,  may  fell  all  the  ordinary 
timber  upon  the  estate,  it  has  long  been  established,  that  a  Court  of 
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equity  -will  restrain  them  from  committing  what  is  called  equitable 
waste,  by  felling  timber  planted  or  left  standing  for  the  shelter  or  orna- 
ment of  a  mansion-house  or  grounds  (Bolt  v.  Lord  Somerville,  2  Eq. 
Ca.  Ab.  759  ;  Packingtoris  case,  3  Atk.  215  ;  Strathmore  v.  Bowes,  2 
Bro.  C.  C.  166  ;  Ghamberlyne  v.  Bummer,  1  Bro.  C.  C.  166  ;  3  Bro.  C. 
C.  549),  even  if  planted  by  the  tenant  for  life  himself:  Coffin  v.  Coffin, 
Jac.  71. 

"  The  principle  upon  which  the  Court  has  gone,  seems  to  be,  that  if 
the  testator,  or  the  author  of  the  interest  by  deed,  had  gratified  his  own 
taste  by  planting  for  ornament,  though  he  had  adopted  the  species  the 
most  disgusting  to  the  tenant  for  life,  and  the  most  agreeable  to  the 
tenant  in  tail,  and,  upon  a  competition  between  those  parties,  the  Court 
should  see  that  the  tenant  for  life  was  right,  and  the  other  wrong,  in  point 
of  taste,  yet  the  taste  of  the  testator,  like  his  will,  binds  them  ;  and,  it  is 
not  competent  to  them  to  substitute  another  species  of  ornament  for 
that  which  the  testator  designed.  The  question,  which  is  the  most  fit 
method  of  clothing  an  estate  with  timber  for  the  purpose  of  ornament, 
cannot  be  safely  trusted  to  the  Court." — Per  Lord  Eldon,  in  Marquis 
of  Bownshire  v.  Lady  Sandys,  6  Yes.  110.  So,  likewise,  Sir  William 
Grant  has  observed,  "  As  the  Court  cannot  determine  what  is  orna- 
mental timber,  it  being  merely  a  matter  of  taste,  they  therefore  say,  that 
what  was  planted  for  ornament  must  be  considered  as  ornamental ;  " 
Lord  Mahon  v.  Lord  Stanhope,  3  Madd.  423,  n. ;  and  see  Burges  v. 
Lamb,  16  Ves.  114;  Coffin  v.  Coffin,  Jac.  10;  Marker  v.  Marker,  9 
Hare,  1,  IT. 

"  The  principle  has  been  extended  from  the  ornament  of  the  house  to 
outhouses  and  grounds,  then  to  plantations,  vistas,  avenues,  and  to  all 
the  rides  about  the  estate  for  ten  miles  round." — Per  Lord  Eldon,  C,  6 
Ves.  110;  and  see  Jebb  v.  Jebb,  Johnes  v.  Johnes,  and  Lord  Tamworth 
v.  Lord  Ferrers,  cited  6  Ves.  110  ;  Williams  v.  M'Namara,  8  Ves.  70  ; 
but  although  the  protection  may  be  afforded  to  rides  or  avenues  at  a 
considerable  distance  from  a  mansion,  it  will  not  necessarily  be  ex- 
tended to  the  woods  through  which  they  pass,  so  as  to  prevent  their 
*being  cut  for  repairs  ;  Wombwell  v.  Belasyse,  6  Ves.  110  a.  n.  rj.h,n 
2nded.  L    '51J 

In  The  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  107,  the  in- 
junction was  extended  to  clumps  of  firs  on  a  common  two  miles  from 
the  house,  although  land  belonging  to  other  persons  intervened.  "  If," 
observed  Lord  Eldon,  C,  "the  principle  has  been  rightly  applied,  it  is 
very  difficult  in  argument  to  say,  it  cannot  be  applied  to  a  common  as 
well  as  infield  lands,  and  that  the  contiguity  or  remoteness,  if  defacto 
it  was  planted  for  ornament,  can  alter  the  principle  upon  which  the  rule 
of  the  Court  is  to  be  applied."  And  in  Bay  v.  Merry,  16  Ves.  375,  the 
principle  applicable  to  equitable  waste  was  extended  to  trees  planted 
for  the  purpose  of  excluding  objects  from  view. 
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But  circumstances  may  render  the  felling  of  ornamental  timber  justi- 
fiable. "  For,  if  a  tempest  had  produced  gaps  in  a  piece  of  ornamental 
planting,  by  which  unequal  and  discordant  breaks  and  divisions  were 
occasioned,  it  would  be  going  too  far  to  hold,  that  cutting  a  few  trees 
to  produce  an  uniform  and  consistent,  instead  of  an  unpleasant  and  dis- 
jointed appearance,  should  be  construed  waste." — Per  Sir  William 
Grant,  M.  R.,  in  Lord  Mahon  v.  Lord  Stanhope,  3  Madd.  523,  n. 

So  it  seems  that  timber  might  be  cut  which  injured  or  impeded  the 
growth  of  any  other  trees  adjoining  thereto,  which  were  of  so  much  im- 
portance to  the  purposes  of  ornament  or  shelter,  that  the  removal  of  the 
timber  so  cut  was  essential  to  such  purposes  of  ornament  or  shelter ; 
Lushington  v.  Boldero,  6  Madd.  149,  150. 

So,  likewise,  ornamental  timber  may  be  felled  if  it  be  so  near  to  a 
house  as  to  be  prejudicial  to  its  healthiness,  but  the  onus  of  proof  will 
lie  upon  the  persons  felling  the  timber.  See  Campbell  v.  Allgood  (17 
Beav.  623)  ;  there  trustees,  at  the  request  of  a  tenant  to  whom  they  had 
let  a  house,  cut  down  some  beech  trees,  and  a  large  horse-chestnut, 
which  sheltered  the  windows  of  the  mansion-house  and  servants'-hall, 
and  were  about  to  cut  clown  more.  Sir  J.  Romilly,  M.  R.,  granted  an 
injunction  against  the  trustees,  although  he  refused  it  as  to  the  tenant, 
as  it  was  not  shown  that  he  either  had,  or  was  about  to  commit,  any- 
waste.  "  Upon  the  result  of  the  evidence,"  said  his  Honor,  "  I  think 
that  these  trees  did  form  a  shelter  to  and  hide  that  part  of  the  house, 
which,  as  it  contained  the  offices,  probably  was  the  most  unsightly.  I 
am  of  opinion,  also,  that  the  horse-chestnut  tree  was,  to  some  extent, 
prejudicial  to  the  healthiness  of  the  house,  but  I  am  not  satisfied  that 
such  was  the  case  with  respect  to  the  beech  trees.  The  burthen  of 
proof  lies  on  the  trustees  to  satisfy  me  that  they  were  prejudicial,  for 
they  had  no  authority  to  cut  trees  which  were  ornamental,  and  condu- 
r*i7Kg-|  cive  to  the  *beauty  of  the  house.  I  think  they  ought  to  have 
applied,  either  to  the  persons  interested  in  the  property  for 
their  assent,  or  to  the  Court  for  its  authority  in  cutting  these  trees ; 
and  as  they  have  not  satisfied  me  that  it  was  absolutely  necessary  for 
the  well-being,  salubrity,  and  comfort  of  the  residence,  that  these  trees 
should  be  cut,  I  think  I  must  grant  an  injunction." 

It  has  been  observed,  that  ornamental  timber  has  been  protected 
from  its  connection  with  a  mansion-house  or  its  grounds ;  the  question, 
therefore,  naturally  arises,  whether,  when  a  mansion-house  has  been 
pulled  down,  the  Court  will  still  interfere  to  preserve  the  timber. 

"Where  the  owner  in  fee  of  an  estate,  with  a  mansion-house  upon  it, 
and  trees  planted,  or  left  standing  for  ornament  around  or  about  the 
mansion-house,  pulls  it  down  without  any  intention  of  rebuilding  it,  a 
tenant  for  life  without  impeachment  of  waste,  under  the  will  of  such  an 
owner,  is  entitled  to  cut  down  the  trees.  See  Micklethwait  v.  Mickle- 
thwai1,  5  W.  R.  (L.  J.)  861 ;  26  L.  J.  (Ch.)  721 ;  3  Jur.  N.  S.  1279;  1 
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De  G.  &  Jo.  504.     There  the  testator  was  tenant  for  life  of  estates  at 
Beeston  and  Taverham,  with  remainder  to  his  eldest  son  and  his  issue 
male,  with  remainder  to  himself  in  fee.     In  the  year  1827,  the  testator 
abandoned  Beeston  as  a  place  of  residence  ;  and  in  1846,  with  the  con- 
sent of  his  eldest  son,  he  pulled  down  and  demolished  the  house,  with- 
out any  intention  of  rebuilding  it.     By  his  will,  dated  the  29th  of  May, 
1852,  the  testator  devised  the  two  estates  to  his  second  son,  the  defend- 
ant, for  life,  without  impeachment  of  waste,  except  voluntary  waste  in 
pulling  down  buildings  without  rebuilding  the  same  or  others  of  equal 
or  greater  value,  with  remainder  to  his  issue,  with  remainder  to  the 
plaintiff.     The  testator  died  hi  1856.     Afterwards,  his  eldest  son  died 
without  issue,  whereupon  the  defendant  entered  into  possession  as  ten- 
ant for  life  under  the  testator's  will.     He  threatened  to  cut  down  the 
trees  in  the  avenue  and  park  at  Beeston.     It  was  held  by  the  Lords 
Justices  of  the  Court  of  Appeal,  dissolving  an  injunction  granted  by 
Sir  W.  Page  Wood,  V.  C.  (reported,  3  Jur.  (N.  S.)  165,  5  W.  R.  640), 
that  as  between  the  parties  to  the  suit  the  testator  was  to  be  regarded 
as  if  he  had  been  owner  in  fee  of  the  estate  when  he  made  his  will,  and 
that  as  he  had  pulled  down  the  mansion-house,  the  Court  would  not  in- 
terfere to  protect  the  trees  in  the  avenue  and  park  as  ornamental.  "  If," 
said  Lord  Justice  Turner,  "  a  devisor,  or  settlor,  occupies  a  mansion- 
house,  with  trees  planted  or  left  standing  for  ornament  around  or  about 
it,  or  keeps  such  a  mansion-house  in  a  state  of  occupation,  and  devises 
or  settles  it,  so  as  to  go  in  a  *course  of  succession,  he  may  reasona-  r^ro  i 
bly  be  presumed  to  anticipate,  that  those  who  are  to  succeed  him 
will  occupy  the  mansion-house  ;  and  it  cannot  be  presumed  that  he  meant 
it  to  be  denuded  of  that  ornament  which  he  himself  enjoyed.  This  Court, 
therefore,  in  such  a  case,  protects  the  trees  against  the  acts  of  the  ten- 
ant for  life.     But  if,  on  the  other  hand,  the  devisor  or  settlor  himself 
pulls  down  the  mansion-house,  upon  what  ground  is  it  to  be  presumed 
that  he  intended  that  which  is  incident  to  the  mansion-house  to  be  pre- 
served ?     Is  it  to  be  presumed  that  he  meant  that  the  incident  should 
be  preserved  when  he  has  himself  destroyed  the  principal  ?     It  was  said 
for  the  plaintiff  that  the  testator  may  have  intended   that  the  trees 
should  be  preserved  as  an  ornament  to  the  estate  without  reference  to 
the  mansion-house,  and  it  was  argued  that  if  the  trees  were,  in  fact^ 
planted,  or  left  standing  for  ornament,  it   could   make  no  difference 
whether  there  was  a  mansion-house  on  the  estate  or  not ;  but  there  is  a 
plain  difference  between  cases  in  which  there  is,  and  cases  in  which 
there  is  not,  a  mansion-house  on  the  estate.     In  the  former  case,  con. 
tinued  residence  may  well  be  presumed  to  have  been  contemplated ;  in 
the  latter  it  cannot.     There  is  another  consideration  which  seems  to  me 
to  have  an  important  bearing  upon  this  case.     These  trees  are  assumed 
to  have  been  planted  for  ornament  to  the  mansion-house  ;  are  they  to  be 
preserved  for  ornament  to  the  estate  when  the  mansion-house  is  pulled 
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down  ?  Are  trees  which  are  planted  for  one  purpose  to  be  protected 
for  another?  The  difficulty  in  which  the  Court  will  be  involved  if  it 
carries  the  doctrine  of  equitable  waste  to  the  length  contended  for  by 
the  plaintiff  is,  I  think,  also  a  matter  not  unworthy  consideration.  It 
is  already  difficult  in  many  cases  to  determine  whether  trees  have  been 
planted  or  left  standing  for  ornament,  but  the  existence  of  the  mansion- 
house  generally  furnishes  some  criterion  for  determining  the  point. 
How  is  the  loss  of  that  criterion  to  be  supplied  ?  " 

Where,  however,  it  is  either  proved,  or  may  be  inferred,  that  in  de- 
molishing, or  after  the  demolition  of  a  mansion-house,  a  testator  in- 
tended, designed,  or  wished  to  rebuild  it,  or  to  reside  at,  or  erect  a  man- 
sion-house,or  place  of  residence  on  that  estate,  or  intended,  designed,  or 
wished,  that  any  devisee  under  his  will  should  do  so,  timber,  which  was 
ornamental  to  the  mansion-house  while  in  existence,  might  be  protected 
by  the  Court  from  being  felled  by  a  tenant  for  life  without  impeach- 
ment of  waste.  See  the  remarks  of  Lord  Justice  Knight  Bruce  in 
Micklethwait  v.  MickUthwait,  5  W.  E.  (L.  J.)  862  ;  1  De  G.  &  Jo.  519. 
r^krn  *In  two  well-known  cases,  the  ornamental  timber  has  been  pro- 
tected although  the  mansion-house  has  been  pulled  down.  The 
first  of  these  cases  is,  Wellesley  v.  Wellesley,  6  Sim.  49Y  ;  there  a  mansion- 
house,  park,  and  pleasure-grounds,  and  several  ornamental  villas  near 
the  park,  were  limited  in  strict  settlement,  under  which  the  defendant 
was  tenant  for  life  without  impeachment  of  waste,  with  remainder  to 
his  first  and  other  sons,  successively  in  tail  male.  And  the  tenant  for 
life  in  possession  was  empowered  to  grant  building  leases  of  the  set- 
tled estates,  and  the  trustees  were  empowered,  at  the  request  of  the 
tenant  for  life,  to  cause  the  mansion-house  to  be  pulled  down,  or  any 
other  mansion-houses  which  then  were,  or  should  be,  standing  upon 
any  part  of  the  estates,  without  rebuilding  the  same,  and  to  sell  the  ma- 
terials thereof,  and  apply  the  proceeds  in  paying  off  incumbrances  on 
the  estates.  When  the  settlement  was  executed,  the  park,  pleasure- 
grounds,  and  gardens,  contained  a  great  number  of  trees  which  had 
been  planted,  or  were  left  standing  for  the  ornament  or  shelter  of  the 
mansion-house,  park,  and  pleasure-grounds,  in  clumps,  lines,  avenues, 
or  vistas,  or  in  single  trees ;  and  the  lands  adjoining  to,  and  forming 
the  approaches  to  the  mansion-house,  park,  and  pleasure-grounds  also 
contained  a  great  number  of  trees,  which  had  been  planted  or  left  stand- 
ing for  the  ornament  or  shelter  of  the  mansion-house,  park,  or  pleasure- 
grounds,  and  also  of  the  villas  contiguous  thereto.  The  mansion-house 
was  pulled  down  pursuant  to  the  power,  and  the  materials  sold.  The  bill 
alleged  that  a  large  proportion  of  the  trees  marked  for  felling  were  not  fit 
to  be  felled  for  timber,  and  that  by  the  felling  thereof,  the  whole  of  the  de- 
mesne would  be  laid  waste  and  become  wholly  incapable  for  a  very 
long  period  of  years  of  being  applied  to  the  purposes  of  a  residence, 
either  by  the  persons  who,  under  the  settlement,  might  thereafter  be- 
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come  entitled  in  possession  to  the  inheritance  of  the  domain,  or  by  those 
to  whom  such  persons  might  demise  the  same,  and  that  the  lands  and 
messuages  erected  thereon,  would  be  greatly  injured  or  lessened  in 
value.  The  bill  prayed  that  the  defendant  might  be  restrained  from 
cutting  down  any  timber  or  other  trees  then  standing  in  and  upon  the 
park,  garden,  and  pleasure-grounds,  and  which  were  planted  or  grow- 
ing there  for  the  protection  or  shelter  of  the  park,  garden,  and  pleasure- 
grounds,  or  for  the  ornament  thereof,  or  from  felling  or  cutting  down 
any  timber  or  other  trees  which  were  planted,  and  stood,  or  grew  in 
avenues,  vistas,  or  clumps,  or  separately  or  singly,  for  the  ornament  of 
the  park,  garden,  and  pleasure-grounds,  or  other  grounds  and  lands 
thereto  belonging.  Sir  L.  Shadwell,  V.  C,  *granted  an  injunc-  r^cc-i 
tion  ex  parte ;  and  Lord  Lyndhurst,  C,  refused  to  dissolve  it 
on  the  coming  in  of  the  answer.  It  was  argued  upon  the  hearing  that 
there  was  no  case  in  which,  the  mansion-house  having  been  pulled  down 
under  a  provision  of  the  settlement,  the  Court  had  protected  the  timber 
which  would  have  been  ornamental  to  it  if  it  had  remained :  that  the 
timber  was  connected  with  the  house,  and  the  house  being  gone,  the 
protection  of  the  Court  had  ceased.  But  Sir  L.  Shadwell,  V.  C,  made 
the  injunction  perpetual,  considering,  as  no  new  evidence  was  produced, 
that  he  was  bound  by  what  Lord  Lyndhurst  had  done. 

The  other  case  is  that  of  Morris  v.  Morris,  15  Sim.  505  ;  there  es- 
tates were  settled  by  the  grandfather  of  the  plaintiff  on  himself  for  life, 
remainder  to  trustees  for  1000  years  upon  certain  trusts,  and  subject 
thereto  to  the  use  of  the  same  trustees  during  the  life  of  the  defendant 
(the  son  of  the  settlor),  without  impeachment  of  waste  (provided  the 
same  should  be  committed  or  suffered  with  the  privity  and  assent  of 
the  defendant),  upon  trust,  to  preserve  the  contingent  remainders  there- 
inafter limited,  and  to  permit  the  defendant  to  receive  the  rents  of  the 
estates  during  his  life,  with  remainder  to  the  use  of  the  plaintiff  during 
his  life,  with  remainder  to  the  use  of  the  plaintiff's  first  and  other  sons 
successively  in  tail  male,  with  remainder  to  the  use  of  himself  in  fee. 
And  the  settlor  reserved  to  himself,  and  gave  to  the  defendant  and 
plaintiff,  when  they  should  be  in  possession  or  in  receipt  of  the  rents  of 
the  estates,  power  to  grant  building  leases.  On  the  death  of  the  settlor, 
the  defendant  entered  into  possession  of  the  estates ;  and,  whilst  the 
plaintiff  was  an  infant,  pulled  down  the  mansion-house  thereon.  Some 
years  after  the  plaintiff  had  attained  twenty-one,  the  defendant  felled 
some,  and  marked  for  felling  other  trees,  which  his  father  had  either 
planted  or  left  standing  and  growing  for  the  ornament  or  shelter  of  the 
house,  in  the  lawns,  gardens,  and  pleasure-grounds  belonging  to  it. 
Whereupon,  the  bill  was  filed  to  restrain  the  defendant  from  felling  any 
more  trees,  but  did  not  ask  any  relief  with  regard  to  the  pulling  down 
of  the  house.  Sir  L.  Shadwell,  V.  C,  granted  the  injunction.  '•  It  ap- 
pears to  me,"  said  his  Honor,  "  that  the  general  rule  regarding  trees 
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planted  for  shelter  and  ornament  must  apply  to  this  case,  unless  upon 
the  face  of  the  settlement,  or  independently  of  the  settlement,  you  can 
show  that  the  rule  is  not  applicable.  I  admit  that  this  case  differs  very 
widely  in  some  respects  from  the  case  of  Wellesley  v.  Wellesley  ;  but  I 
observe  that  there  is  a  power  in  the  settlement  to  demise  to  persons 
who  shall  be  willing  to  build  houses  or  to  repair  houses ;  and  I  think 
|-^ur  „-,  that  that  does  tend  to  sustain  the  right  of  those  in  remainder  *to 
have  the  trees  preserved  which  were  originally  planted  for  shel- 
ter and  ornament.  Because,  though  the  mansion-house,  which  the  trees 
were  intended  to  shelter  and  ornament,  no  longer  exists,  yet  there  is  a 
possibility  of  leases  being  made  for  the  purpose  of  building  houses, 
which  may  receive  a  benefit  from  the  ornament  or  shelter  afforded  by 
the  trees  ;  and,  in  that  respect,  it  is  something  like  the  case  of  Wellesley 
v.  Wellesley.  But  my  opinion  is,  that  I  am  bound  to  administer  the 
general  law  of  this  Court,  which  will  not  permit  the  person  who  is 
merely  tenant  for  life  without  impeachment  of  waste,  to  cut  down  these 
trees,  which,  it  is  admitted  on  all  hands,  were  either  planted  or  left 
standing  for  shelter  and  ornament."  This  decision  was  affirmed  on  ap- 
peal by  Lord  Cottenham,  11  Jur.  196. 

With  reference  to  the  case  of  Morris  v.  Morris,  Lord  Justice  Turner 
has  observed,  that  there  seem  to  be  two  grounds  on  which  the  injunc- 
tion in  that  case  was  granted  ; — that  the  tenant  for  life  could  not,  by 
pulling  down  the  mansion-house,  entitle  himself  to  the  ornamental  tim- 
ber; and  that  if  he  was  justified  in  pulling  down  the  mansion-house  by 
reason  of  the  estate  in  trustees  being  unimpeachable  of  waste,  there  was 
an  intention  to  be  collected  from  the  power  to  grant  building  leases, 
that  the  mansion-house  should  be  rebuilt :  and  that  it  was  upon  the  lat- 
ter ground,  too,  and  upon  the  ground  of  there  being  villas  upon  the  es- 
tate, and  the  general  scope  of  the  settlement  that  the  case  of  Wellesley 
v.  Wellesley  seems  to  have  proceeded.  See  5  W.  R.  (L.  J.)  864 ;  1  De 
G.  &  Jo.  529. 

A  Court  of  equity  will  restrain  a  tenant  for  life  without  impeachment 
of  waste,  from  cutting  down  saplings  not  proper  to  be  felled  (O'Brien 
v.  O'Brien,  Amb.  107  ;  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves. 
108;  Coffin  v.  Coffin,  6  Madd.  IT)  ;  and  from  cutting  underwood  before 
it  is  of  sufficient  growth  (Brydges  v.  Stevens,  6  Madd.  279) ;  but  not 
from  felling  timber,  merely  because  it  is  not  full  grown  or  proper  for 
building ;  for,  as  observed  by  Lord  Hardwicke,  C,  the  reasoning  of  the 
cases  of  pulling  down  farm  or  mansion-houses,  or  felling  trees  planted 
for  ornament  or  shelter,  does  not  come  up  to  this.  The  consequence 
of  cutting  down  timber,  perhaps  too  3'oung,  does  not  tend  to  the  destruc- 
tion of  the  thing  settled,  although  it  tends  to  its  prejudice  for  a  time, 
for  timber  will  grow  again  in  a  few  years  :  not  so  of  houses.  Nor  will 
young  trees  planted  in  avenue,  pulled  down,  serve  for  the  purpose  as  be- 
fore; for,  having  been  put  there  for  the  convenient  enjoyment  of  the 
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house,  they  are  considered  as  appurtenant  thereto,  and  can  no  more  be  de- 
stroyed by  such  tenant  for  life  than  the  house  itself.  But  it  would  be 
very  dangerous  for  *the  Court  to  use  such  latitude  as  to  extend  r*>7  5'7l 
this  to  the  taking  away  the  profits  of  the  estate  by  tenant  for 
life,  to  the  prejudice  of  the  remainder-man,  which  his  estate  for  life  with- 
out impeachment  for  waste,  gives  him  liberty  to  do  :  Aston  v.  Aston,  1 
Yes.  266  ;  and  see  Coffin  v.  Coffin,  Jac.  12. 

A  tenant  in  tail  after  possibility  of  issue  extinct,  although  unim- 
peachable of  waste  at  law  (Lewis  Bowles'  case,  11-  Co.  19  ;  Williams  v. 
Williams,  15  Ves.  428  ;  12  East,  209,  is  within  the  principle  of  equitable 
waste,  and  will  be  restrained  from  committing  malicious  or  extravagant 
waste,  such  as  cutting  down  ornamental  timber,  and  pulling  down 
houses.  "  The  common  case,"  observes  Sir  John  Leach,  "  of  a  tenant 
in  tail  after  possibility  of  issue  extinct,  is  where  the  estate  is  descendi- 
ble to  the  issue  of  the  wife  alone.  Until  the  death  of  the  wife  without 
issue,  this  estate  has  all  the  legal  incidents  of  other  estates  tail ;  but 
upon  the  death  of  the  wife  without  issue,  the  estate  has  no  longer  a 
descendible  quality,  and  the  husband's  interest  is,  in  effect,  limited  to 
his  life.  His  estate  becomes  ranked  in  the  law  amongst  estates  for  life, 
and  he  may  make  exchange  with  a  mere  tenant  for  life.  In  Lewis 
Bowies'  case  (11  Co.  19),  however,  it  was  held  at  law,  that,  as  he  had, 
before  the  death  of  his  wife,  an  estate  tail,  and  was  once  owner  of  the 
timber,  that,  notwithstanding  the  death  of  his  wife,  and  the  change  in 
the  quality  of  his  estate,  he  should  still  continue  unimpeachable  of 
waste.  In  a  Court  of  law  therefore,  a  tenant  in  tail  after  possibility  of 
issue  extinct,  is,  in  effect,  a  tenant  for  life  without  impeachment  of 
waste ;  and  Courts  of  equity  have,  in  the  question  of  equitable  waste, 
confounded  him  with  other  tenants  for  life  without  impeachment  of 
waste,  and  have  not  entered  into  the  distinction  that  he  is  unimpeacha- 
ble of  waste,  not  by  the  provision  of  the  grantor,  but  as  a  legal  inci- 
dent to  his  estate;"  Attorney -General  v.  Duke  of  Marlborough,  3 
Madd.  538.  See,  also,  Abrahal  v.  Bubb,  2  Show.  69 :  2  Freem.  52 ;  2 
Eq.  Ca.  Ab.  151 ;  2  Swanst.  112 :  Anon.,  2  Freem.  218 ;  Cooke  v.  Whal- 
ley,  1  Eq.  Ca.  Ab.  400. 

In  equitable  as  in  legal  waste,  if  one  act  of  waste  be  established,  the 
Court  will  restrain  equitable  waste  generally:  Coffin  v.  Coffin,  6 
Madd.  11. 

There  does  not  appear  to  be  any  settled  form  of  inquiry  as  to  what 
is  ornamental  timber  applicable  to  all  cases,  for  the  question  to  what  ex- 
tent ornamental  timber  may  be  cut,  must,  it  seems,  depend  upon  the  cir- 
cumstances of  each  particular  case,  and  the  proper  inquiry  to  be  directed 
must  vary  accordingly.  For  instance,  in  some  cases  a  wood  may  have 
been  dedicated  by  the  absolute  owner  for  the  purpose  of  ornament  and 
shelter  only;  in  others  it  may  *have  been  so  dedicated,  subject  r^^oi 
to  its  being  used  in  the  first  place  for  the  purpose  of  repairs,  or 
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even  sale ;  and  the  form  of  inquiry  would  necessarily  differ  in  each  of 
these  cases.  See  Ford  v.  Tynte,  2  De  G.  Jo.  &  Sm.  127,  134,  and  the 
form  of  inquiry  there  given,  and  the  observations  thereon  ;  see  Halliwell 
v.  Phillips,  4  Jr.  (N.  S.)  607  ;  see  Wombwell  v.  Belasyse,  6  Ves.  110,  n. 

The  orders  to  restrain  equitable  waBte  by  the  destruction  of  timber 
planted  for  shelter  or  ornament,  or  of  too  young  growth,  are  generally 
drawn  up  in  the  terms  used  in  Chamberlayne  v.  Dummer,  viz.,  "that 
an  injunction  be  awarded  to  restrain  the  defendant,  Harriet  Dummer, 
her  servants,  workmen,  and  agents,  from  cutting  down  any  timber  and 
other  trees  growing  on  the  estate  in  question,  which  are  planted  or 
growing  there  for  the  protection  of  shelter  of  the  several  mansion- 
houses  belonging  to  the  said  estate,  or  for  the  ornament  of  the  said 
houses,  or  which  grow  in  lines,  walks,  vistas,  or  other  grounds  thereunto 
belonging  ;  and  that  the  injunction  do  also  extend  to  restrain  the  said  de- 
fendant, her  servants,  workmen,  or  agents,  from  cutting  down  any  tim- 
ber or  other  trees,  except  at  seasonable  times,  and  in  a  husbandlike 
manner ;  and  also  from  cutting  down  saplings  or  young  trees  not  fit  to 
be  cut,  as  and  for  the  purposes  of  timber,  until  the  hearing  of  this 
cause,  or  further  order  of  the  Court." — Reg.  Lib.  A.,  1*781,  fol.  452. 

Where  there  has  been  a  trust  or  restriction  created  for  the  preserva- 
tion of  ornamental  timber,  the  Court  will  endeavor  to  enforce  it,  as  it 
is  not  like  a  trust  for  purposes  of  benevolence,  as  to  which  the  objects 
are  unlimited  and  no  standard  can  be  found :  Marker  v.  Marker,  9 
Hare,  1,  18,  20. 

But  a  Court  of  equity  will  not  interfere  with  an  ordinary  tenant  in 
tail,  who  may,  at  his  pleasure,  cut  down  all  timber  for  whatever  pur- 
pose planted,  or  pull  down  all  buildings  upon  his  estate ;  for,  as  ob- 
served by  Sir  John  Leach,  V.  C,  "  With  the  exception  of  alienation, 
including  leases,  unless  according  to  the  statute,  a  tenant  in  tail  is  at 
this  day  to  be  considered  as  much  the  absolute  owner  of  the  estate  as  a 
tenant  in  fee  simple,  and,  as  such,  may  do  what  he  pleases  with  the 
buildings  and  timber  on  the  estate  ;  "  Attorney-General  v.  Duke  of 
Marlborough,  3  Madd.  532  ;  Saville's  case,  cited  ante,  p.  13. 

It  seems  that  tenants  in  tail,  restrained  by  statute  from  barring  their 
issue,,  or  those  in  remainder  with  reversion  to  the  Crown,  are  not,  on 
that  account,  within  the  principle  of  equitable  waste  ;  for,  to  use  the 
words  of  Sir  John  Leach,  V.  C,  "  They  have  all  the  legal  rights  and 
incidents  which  belong  to  an  estate  of  this  character,  except  where  such 
1-^^,-q-,  rights  *and  incidents  are  specially  qualified  by  the  provisions  of 
the  statute,  and  there  being  no  qualification  with  respect  to  the 
right  of  cutting  timber,  they  are  as  much  the  legal  owners  of  the  tim- 
ber as  if  they  were  tenants  in  fee  simple No  instance  can 

be  stated  in  which  a  Court  of  equity  has  ever  interfered  against  such  a 
tenant  in  tail,  upon  the  principle  of  equitable  waste."  See  Attorney. 
General  v.  Duke  of  Marlborough,  3  Madd.  498,  536,  539.     However, 
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his  Honor  in  that  case  held,  on  demurrer,  that  the  Duke  of  Marlbor- 
ough for  the  time  being  is,  under  the  Act  5  Anne,  c.  3,  bound  to  maintain 
Blenheim-house  for  the  future  residence  of  those  to  whom  the  succes- 
sion was  limited,  and  that  the  Court  was  bound  to  interfere  to  prevent 
the  destruction  of  the  house,  and  of  the  ornamental  timber  about  it. 
"  I  am  clearly  of  opinion,"  said  his  Honor,  "that  the  Duke  of  Marlbor- 
ough, having  no  power  of  destruction  over  the  house,  has  no  power  of 
destruction  over  timber  which  is  essential  to  the  shelter  or  ornament  of 
the  house,  and  I  must  overrule  a  demurrer  which,-in  effect,  insists  upon 
an  absolute  and  unqualified  right  to  cut  all  timber." 

One  important  objection  taken  in  Garth  v.  Cotton  was  this,  that,  al- 
though it  was  admitted  a  bill  might  have  been  maintained  by  the 
trustees  to  preserve  contingent  remainders,  to  stay  waste  before  it  was 
committed,  yet  it  did  not  follow  from  thence,  that  after  that  was  over, 
a  bill  might  be  brought  for  an  account ;  and  it  was  argued,  that  the 
jurisdiction  of  the  Court  to  decree  an  account  of  the  value  of  the  tim- 
ber was  only  incident  to  the  jurisdiction  of  granting  an  injunction.  In 
the  previous  case  of  Jesus  College  v.  Bloome,  3  Atk.  262,  Amb.  54, 
where  a  bill  was  brought  solely  to  have  an  account  and  satisfaction  for 
waste  in  cutting  down  trees  and  carrying  off  stones,  against  the  defend- 
ant, an  assignee  of  the  lessee  of  the  college,  after  an  assignment  of  the 
term,  and  for  waste  done  before  assignment,  Lord  Hardwicke,  C,  ac- 
cording to  the  reports,  dismissed  the  bill  with  costs,  although  he  him- 
self says,  in  Garth  v.  Cotton,  that  it  was  dismissed  without  costs. 
"  The  first  question,"  said  his  Lordship,  "  is  whether  bills  are  to  be 
maintained  in  this  Court,  merely  for  timber  cut  down  after  the  term 
is  gone  out  of  the  tenant  by  assignment  ?  or  whether  such  bills  can  only 
be  brought  for  an  account  of  such  waste  done,  without,  at  the  same 
time,  praying  an  injunction  ?  and  I  am  of  opinion  that  they  cannot. 
Waste  is  a  loss  for  which  there  is  a  proper  remedy  by  action.  In  a 
Court  of  law  the  party  is  not  necessitated  to  bring  an  action  of  waste, 
but  he  may  bring  trover ;  those  are  the  remedies,  and  therefore  there  is 
no  ground  of  equity  to  come  into  this  Court,  for  satisfaction  of  dam- 
ages is  not  the  proper  ground  for  the  Court  to  *admit  of  these  n**/.^ 
sorts  of  bills,  but  the  staying  of  waste,  because  the  Court  pre- 
sumes, when  a  man  has  done  waste  he  may  commit  the  same  again,  and 
therefore  will  suffer  the  lessor  or  reversioner,  when  he  brings  his  will 
for  an  injunction  to  stay  waste,  to  pray,  at  the  same  time,  an  account 
of  the  waste  done;  for,  though  a  Court  of  law  may  give  damages,  yet  it 
cannot  prevent  further  waste :  and  it  is  upon  this  ground,  to  prevent 
multiplicity  of  suits,  that  this  Court  will  decree  an  account  of  waste 
done,  at  the  same  time  with  an  injunction  ;  just  like  the  case  of  a  bill 
brought  for  discovery  of  assets,  an  account  may  be  prayed  at  the  same 
time ;  and  though  originally  the  bill  was  only  brought  for  a  discovery 
of  assets,  yet  to  prevent  multiplicity  of  suits,  the  Court  will  direct  an 
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account  to  be  taken."  So  in  Smith  v.  Cooke  (3  Atk.  381),  Lord  Hard- 
wicke, C,  took  the  same  distinction.  He  said,  that  "  after  the  estate 
of  the  lessee  is  determined,  and  a  new  lessee  is  in  possession,  a  person, 
merely  for  an  account  of  timber  felled  by  way  of  wrong,  could  not 
come  into  a  Court  of  equity.  But  where  the  person  continues  in  pos- 
session, and,  consequently,  in  a  condition  of  committing  more  waste, 
there  it  is  proper  for  a  person  to  come  into  equity  for  an  injunction  to 
stay  waste ;  "  and  though  the  plaintiffs  in  that  case  had  not  actually 
moved  for  an  injunction,  his  Lordship  held  that  they  might  reserve 
that  relief  till  the  hearing  of  the  cause,  if  they  thought  proper,  as  it  was 
incident  to  their  estate,  and  they  were  entitled  to  an  account  for  such 
waste. 

Now,  the  case  of  Garth  v.  Cotton  differs  materially  from  Jesus  Col- 
lege v.  Bloome :  because,  in  the  latter,  there  was  clearly  a  remedy  at 
law  by  trover ;  in  the  former,  there  was  no  remedy  at  law,  and  unless  an 
account  had  been  granted,  a  great  wrong  would  have  been  done  to  the 
plaintiff,  and  he  would  have  been  without  remedy. 

The  view  taken  by  Lord  Hardwicke,  in  Jesus  College  v.  Bloome,  has 
been  recognised  in  many  later  cases.  See  Pultney  v.  Warren,  6  Ves. 
89  ;  Grierson  v.  Eyre,  9  Ves.  346  ;  Richards  v.  Noble,  3  Mer.  673  ;  Hig- 
ginbotham  v.  Hawkins,  7  L.  R.  Ch.  App.  676. 

In  Lee  v.  Alston,  1  Bro.  C.  C.  194;  3  Bro.  C.  C.  37  ;  1  Ves.  jun.  78  ;  Lord 
Thurlow,  indeed,  acted  contrary  to  the  doctrine  laid  down  by  Lord  Hard- 
wicke in  Jesus  College  v.  Bloome  ;  for,  admitting  that  trover  would  lie  at 
law  for  the  timber  felled  by  the  tenant  for  life,  who  was  still  in  possession, 
yet  he  granted  the  account,  although  an  injunction  was  not  prayed.  "  I 
have  no  doubt,"  said  his  Lordship,  ''  an  action  of  trover  might  be  main- 
tained. What  I  meant  when  the  cause  came  on  before  was  this : — Sup- 
pose they  come  for  a  discovery  and  an  account,  and  that  a  discovery  is 
made  accordingly,  I  should  agree  that  the  plaintiffs  ought  to  be  satis- 
r^ufi,  -|  fled  with  *it ;  but  the  admission  that  some  has  been  wrongfully 

cut,  gives  them  a  right  to  an  account  of  that My 

present  opinion  is,  that  if  any  timber  has  been  cut  from  the  estate, 
where  there  was  no  right  to  cut  any,  that  circumstance  gives  a  right  to 
the  account.  If  you  can  make  out  that  the  plaintiff  has  no  right  to 
come  here,  but  ought  to  be  left  to  law,  I  will  turn  round  her  bill,  be- 
cause she  has  not  brought  an  action  :  but  I  thought  the  circumstance 
of  timber  having  been  wrongfully  cut  clown,  entitled  her  to  the  account, 
as  in  the  case  of  a  bailiff — if  a  man  enters  upon  another's  lands,  and 
makes  money  of  his  property,  he  will  be  considered  as  a  bailiff,  and 
must  account."     See  Bagot  v.  Bagot,  32  Beav.  509. 

Where  mines  are  opened,  an  account,  it  seems,  will  in  all  cases  be 
granted,  although  no  injunction  is  asked:  Bishop  of  Winchester  v. 
Knight,  4  P.  Wms.  406 ;  and  in  Jesus  College  r.  Bloome,  Amb.  55, 
Lord  Hardwicke  says,  "  The  Court  always  distinguishes  between  dig- 
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ging  of  mines  and  cutting  of  timber,  because  the  digging  of  mines  is 
a  sort  of  trade." 

As  to  the  question  whether  a  tenant  for  life  impeachable  for  waste 
may  open  a  dormant  or  abandoned  mine,  see  Bagot  v.  Bagot,  32  Beav. 
509,  517. 

In  Parrot  v.  Palmer,  3  My.  &  K.  632,  where  it  was  argued  that,  as 
there  could  be  no  injunction,  there  could  be  no  account,  Lord  Brougham 
entered  into  an  elaborate  examination  of  the  authorities.  "  It  may  be 
laid  down  generally,"  observed  his  Lordship,  "that,  unless  in  the  case 
of  mines,  the  rule  is,  no  injunction — no  account."  In  Jesus  College  v. 
Bloome,  3  Atk.  262,  where  an  account  was  prayed  of  timber  cut  by  a 
tenant  before  the  assignment  of  his  lease,  and  the  term  being  gone,  no 
injunction  could  be  had,  the  Court  held  that  no  account  lay  ;  and  so  it 
was  decided,  though  the  Court  said  obiter,  that  mines  formed  an  ex- 
cepted case,  being  in  the  nature  of  a  trade  or  business.  In  Whitfield  v. 
Bewet,  2  P.  Wms.  240,  where  an  account  of  timber  cut,  and  an  injunc- 
tion against  opening  mines,  were  prayed,  the  Court  appears  to  have 
given  the  account  only  as  incident  to  a  discovery.  Indeed,  in  Sayer 
v.  Pierce,  1  Ves.  232,  which  was  a  case  of  mines,  but  where  no  posses- 
sion had  been  shown  by  the  plaintiff,  Lord  Hardwicke  would  only 
entertain  the  suit  in  respect  of  the  confusion  of  boundaries,  and  he 
retained  the  cause  for  a  year,  with  liberty  to  bring  ejectment.  In 
Garth  v.  Cotton,  Lord  Hardwicke  takes  a  somewhat  different  view  of 
his  own  judgment  in  Jesus  College  v.  Bloome,  from  that  which  the 
report  of  the  case  gives,  but  he  does  not  overthrow  his  doctrine :  for 
he  takes  the  broad  distinction,  that  in  the  one  case  there  was  a  legal 
remedy,  *and  in  the  other  no  remedy  at  all.  But  it  is  certain, 
that  if  Lee  v.  Alston  be  law,  the  distinction  formerly  taken,  ■-  J 
particularly  in  Jesus  College  v.  Bloome,  is  shaken,  if  not  overthrown, 
and  a  principle  established — that  wherever  timber  is  cut  on  the  estate 
by  one  not  having  right,  account  will  lie,  because,  to  use  Lord  Thur- 
low's  expression,  the  wrong-doer  may  be  treated  as  a  bailiff.  And  yet 
Lord  Thurlow  assumes  throughout,  that  there  is  all  the  while  a  remedy 
at  law.  It  must,  however,  greatly  detract  from  the  weight  of  a  doc- 
trine so  decidedly  opposed  to  the  distinct  and  sensible  opinion  of  Lord 
Hardwicke,  in  Jesus  College  v.  Bloome,  that,  neither  in  the  two  reports 
of  Lord  Thurlow's  judgment,  when  the  case  was  last  before  the  Court 
(3  Bro.  C.  C.  37,  and  1  Ves.  jun.  78),  nor  in  the  year  1779  (1  Bro.  C.  C. 
194)  ;  when  it  was  formerly  heard,  is  there  the  least  mention  made  of 
that  celebrated  case,  nor,  indeed,  of  Sayer  v.  Pierce.'7  See  Powell  v. 
Aiken,  4  K.  &  J.  343  ;    Wright  v.  Pitt,  12  L.  R.  Eq.  408. 

It  is,  however,  clear,  that,  in  cases  of  equitable  waste,  an  account 
will  be  granted  without  an  injunction.  See  Duke  of  Leeds  v.  Earl  of 
Amherst,  14  Sim.  357,  36T ;  S.  C,  2  Ph.  117,  and  cases  there  cited. 

Although  an  account  will  be  granted  against  a  tenant  for  life  with- 
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out  impeachment  of  waste  who  pulls  down  a  mansion-house  and  sells 
the  materials  (Duke  of  Leeds  v.  Earl  of  Amherst,  14  Sim.  35*7 ;  2  Ph- 
11*7),  it  will,  it  seems,  be  refused  where  the  materials  of  the  old  house 
are  used  in  building  a  new  house.  See  Morris  v.  Morris,  3  De  G.  & 
Jo.  323  :  there  a  tenant  for  life  without  impeachment  for  waste  pulled 
down  the  mansion-house,  and  built  a  better  in  a  more  desirable  situa- 
tion upon  another  part  of  the  settled  estates.  After  his  death  the  per- 
sons entitled  in  remainder  filed  a  bill  to  obtain  compensation  for  the 
pulling  down  the  old  house.  It  was  proved  that  the  bulk  of  the  mate- 
rials of  the  old  house  had  been  employed  in  building  the  new  one,  and 
there  was  no  evidence  that  any  part  of  the  materials  had  been  sold.  It 
was  held  by  the  Lords  Justices,  affirming  the  decision  of  Sir  John 
Stuart,  V.  C.  (6  W.  R.  427),  that  the  bill  had  been  rightly  dismissed. 
"  I  do  not,"  said  Lord  Justice  Turner,  '*  rest  my  decision  in  this  case 
upon  the  fact  of  the  estate  having  been  improved  by  the  building  of 
the  new  mansion-house  and  the  pulling  down  of  the  old  one  ;  for  I  am 
not  at  all  satisfied  that  the  question  of  improvement  or  no  improve- 
ment is  one  by  which  the  Court  ought  to  be  guided.  I  apprehend  that 
the  principle  upon  which  the  Court  proceeds  in  these  cases  is,  that  the 
tenant  for  life  of  an  estate  is  liable  to  account  in  equity  for  profit  de- 
r*>7rq-|  rived  by  him  from  an  improper  use  of  his  legal  powers,  *in 
committing  equitable  waste.  If,  therefore,  the  materials  of 
this  house  had  been  sold,  and  the  deceased  tenant  for  life  had  received 
the  proceeds,  in  my  opinion  this  would  have  been  a  case  for  an  account. 
But  all  that  can  be  said  in  the  present  case,  as  to  any  benefit  that  has 
been  derived  by  the  deceased  tenant  for  life,  is  this — that  he  enjoyed 
the  use  of  the  materials  of  the  old  house  during  his  life,  in  a 
different  state  from  that  in  which  they  originally  existed  on  the 
estate.  They  remained  on  the  estate,  but  they  remained  as  materials 
attached  to  a  new  house,  and  not  to  the  original  house  to  which  they 
were  formerly  attached ;  and  I  do  not  find  any  evidence  in  the 
case  that  there  has  been  any  sale  of  the  materials,  or  any  other 
profit  derived  by  the  tenant  for  life,  than  by  the  enjoyment  of  the  ma- 
terials in  an  altered  state.  I  think  that  such  enjoyment  is  not  the  sub- 
ject of  an  account  of  profits,  but  that  the  right  to  such  an  account 
arises  only  where  the  tenant  for  life  has  disposed  of  the  materials  and 
received  the  profits." 

Upon  the  whole,  we  may  conclude,  that,  in  the  case  of  timber,  where 
there  is  a  remedy  at  law  for  waste,  an  account  will  not  be  granted,  ex- 
cept as  incident  to  an  injunction.  Where,  as  in  Garth  v.  Cotton,  the 
remedy  lies  solely  in  equity,  an  account  will  be  granted,  although  there 
is  no  injunction.  But  with  regard  to  waste  in  mines,  although  there 
may  be  a  remedy  at  law,  an  account  will  be  granted  independent  of  an 
injunction. 

In  an  action  of  trover,  a  person  will  obtain  the  value  of  the  timber, 
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in  equity  he  must  take  the  account  as  it  lies,  unless  there  is  some  spe- 
cial case  to  vary  the  terms  of  it :  Lee  v.  Alston,  1  Ves.  jun.  82. 

Where  by  act  of  God,  as  a  tempest,  or  by  act  of  man  as  by  a  tres- 
passer, or  by  waste  of  tenants,  things  are  severed  from  the  inheritance 
while  a  tenant  for  life  impeachable  for  waste  is  in  possession,  whether 
they  are  materials  of  a  house,  timber,  or  the  produce  of  mines,  they  will 
become  at  once  the  property  of  the  owner  of  the  first  estate  of  inheri- 
tance in  esse,  whether  in  fee,  or  tail  (  Uvedall  v.  Uvedall,  2  Roll.  Ab. 
119),  even  although  there  may  be  an  intervening  estate  of  freehold  in  a 
tenant  for  life  without  impeachment  of  waste ;  Pigot  v.  Bullock,  1  Ves. 
jun.  484  ;  Gent  v.  Harrison,  Johns.  517,  524. 

But  this,  it  seems,  will  not  be  the  case,  where  the  waste  is  committed 
by  the  tenant  for  life :  see  Bagot  v.  Bagot,  32  Beav.  523.  There  Sir 
John  Romilly,  M.  R.,  says, "  I  by  no  means  assent  to  the  doctrine  sup- 
posed to  be  laid  down  by  some  of  the  cases,  but  as  I  conceive  errone- 
ously so  supposed,  that  if  an  estate  be  limited  to  several  persons  for 
life,  in  succession,  with  several  successive  estates  tail  to  *their  r^ni-i 
first  and  other  sons  in  succession,  and  the  first  tenant  for  life 
commits  waste  without  collusion  with  any  one,  the  money  arising  from 
the  sale  of  the  inheritance  wasted  would  belong  to  the  eldest  son  of  the 
last  tenant  for  life,  because  he  happened  to  be  the  only  tenant  in  tail 
then  in  existence,  and  that  he  could  thereby  deprive  all  the  future  sons 
of  the  prior  tenants  for  life,  who  should  be  afterwards  born,  of  the  in- 
heritance settled  on  them.  If  the  prior  tenant  for  life  could  do  this, 
as  to  a  portion,  the  principle  would  equally  apply  to  the  whole,  and  he 
might,  provided  there  was  no  collusion  with  the  tenant  in  tail  in  esse, 
give  an  estate  or  a  valuable  part  of  it  to  a  remote  descendant,  to  the  ex- 
clusion of  many  children,  who,  in  the  ordinary  course  of  nature,  would 
afterward  come  into  existence.  I  do  not  think  that  this  proposition  is 
intended  to  be  laid  down  in  any  of  the  cases  referred  to,  and  I  am  un- 
willing to  do  anything  which  might  lead  to  the  supposition  that  I  con- 
sidered this  to  be  the  law." 

Where  a  tenant  for  life  who  has  committed  waste  owns  the  first  ex- 
istent estate  of  inheritance,  subject  to  intermediate  contingent  remain- 
ders, he  will  not  be  allowed  to  claim  the  benefit  of  the  timber,  as  that 
would  enable  him  to  take  advantage  of  his  own  wrong :  Williams  v. 
The  Duke  of  Bolton,  3  P.  Wms.  268  n. ;  Powlett  v.  The  Duchess  of 
Bolton,  3  Ves.  374;  Marquis  of  Ormond  v.  Kynnersley,  7  L.  J.  0.  S. 
(Ch.)  150,  154,  155  ;  Bagot  v.  Bagot,  32  Beav.  509 ;  Seagram  v.  Knight, 
2  L.  R.  Ch.  App.  628. 

It  has,  indeed,  been  laid  down  by  Sir  John  Romilly,  M.  R.,  that 
"  where  by  act  of  God  a  large  quantity  of  timber  is  blown  down  by  a 
storm,  the  produce  is  to  be  laid  out  in  the  purchase  of  stock,  and  the 
interest  of  the  fund  is  to  be  paid  to  the  successive  tenants  for  life,"  15 
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Beav.  7.     See  also  Bateman  v.  Hotchkin,  31  Beav.  486 ;  but  this  seems 
to  be  opposed  to  the  older  authorities. 

It  may  here  be  noticed  that  it  has  been  held,  as  between  tenant  for 
life  and  remainder-man,  that  the  thinnings  of  fir  trees  under  twenty 
years  of  age  (Pidgeley  v.  Bawling,  2  Coll.  275),  and  indeed  all  fair  and 
proper  thinnings,  and  all  coppices  cut  periodically  in  the  nature  of 
crops  {Bateman  v.  Hotchkin,  31  Beav.  487  ;  Gordon  v.  Woodford,  27 
Beav.  603),  belong  to  the  tenant  for  life.     The  tenant  for  life  is  also  en- 
titled to  have  the  benefit  arising  from  the  sale  of  all  such  trees  thrown 
down  by  the  wind  as  he  would  be  entitled  to  cut  himself  (Bateman  v. 
Hotchkin,  31  Beav.  486  ;  Bagot  v.  Bagot,  32  Beav.  509,  518)  ;  and  also 
from  the  sale  of  gravel  dug  and  taken  from  the  waste  land  of  a  manor ; 
Earl  Cowley  v.  Wellesley,  1  L.  R.  Eq.  656,  659,  and  also  from  the  sale  of 
turf  taken  from  the  land  for  the  purpose  of  improving  it ;  Earris  v. 
Ekins,  26  L.  T.  R.  (N.  S.)  827 ;  20  W.  R.  (V.  C.  B.)  999. 
I~*       1       *Where  tenant  for  life  impeachable  for  waste,  is  in  posses- 
sion,  the  Court  will  order  trees  in  a  state  of  decay,  or  which 
will  not  improve  by  standing,  or  the  standing  of  which  is  injurious  to 
the  others,  to  be  felled,  upon  the  ground,  that  the  interest  of  the  suc- 
cession requires   it,  and  will  direct  the   interest   of  the    proceeds  to 
be   paid  to   the   tenant   for  life,  though   impeachable  for  waste  (see 
Tooker  v.  Annesley,  5  Sim.  235,  and  cases  there  cited;    Toolemache  v. 
Toolemache,  1  Hare,  456  ;  Ferrand  v.  Wilson,  4  Hare,  381)  :  a  dowress 
being  entitled  to  one-third  of  the  income  (Bishop  v.  Bishop,  5  Jur. 
931  ;  10  L.  J.  N.  S.  Ch.  302  ;  Dickin  v.  Earner,  1  Drew.  &  Sm.  284,  in 
which  case  the  right  of  a  dowress  in  mines  opened  after  her  husband's 
death  was  discussed  but  not  determined)  ;  and  the  capital  to  be  trans- 
ferred to  the  first  owner  of  the  inheritance  or  the  first  tenant  for  life ; 
without  impeachment  of  waste  ;   Waldo  v.  Waldo,  12  Sim.  107  ;  Phillips 
v.  Barlow,  14  Sim.  263  ;  and  as  the  timber-money  will  be  considered  as 
realty,  on  the  death  of  a  tenant  in  fee  first  owner  of  the  inheritance,  if 
he  has  done  nothing  to  convert  it  into  personalty,  his  heir  will  be  en- 
titled to  it  in  preference  to  his  personal  representatives  :  Field  v.  Brown, 
27  Beav.  90. 

The  rule  is  the  same  where  a  trustee  has  felled  timber  and  the  Court 
has  adopted  his  act :  Waldo  v.  Waldo,  12  Sim.  107,  112  ;  Gent  v.  Har- 
rison, Johns.  517,  523;  Earl  Gowley  v.  Wellesley,  1  L.  R.  Eq.  656;  35 
Beav.  635 ;  Seagram  v.  Knight,  2  L.  R.  Ch.  App.  630. 

The  Court  will  not,  upon  the  application  of  a  tenant  for  life,  impeach- 
able for  waste,  order  timber  to  be  cut,  merely  because  it  is  ripe  for  cut- 
ting, unless  it  is  also  decaying  or  injuring  the  growth  of  other  timber: 
Seagram  v.  Knight,  2  L.  R.  Ch.  App.  628  ;  S.  C.,  3  L.  L.  Eq.  398 ; 
Eussey  v.  Eussey,  5  Madd.  44. 

Where  timber  has  been  cut  by  order  of  the  Court  during  the  life  of 
an  equitable  tenant  for  life,  unimpeachable  of  waste,  he  will  be  entitled 
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to  the  sum  produced  by  the  sale  of  his  timber :  Lord  Lovat  v.  The 
Duchess  of  Leeds,  2  Drew.  &  Sm.  15. 

If  a  tenant  for  life  unimpeachable  for  waste  (Rolt  v.  Lord  Somerville, 
2  Eq.  Ca.  Ab.  t59  ;  Marquis  of  Ormond  v.  Kynnersley,  or  Butler  v. 
Kynnersley,  1  L.  J.  0.  S.  (Ch.)  150 ;  8  L.  J.  O.  S.  (Ch.)  67  ;  Wellesley 
v.  Wellesley,  6  Sim.  49T  ;  Lushington  v.  Boldero,  15  Beav.  1),  or  his 
assignees  in  bankruptcy,  {Lushington  v.  Boldero,  15  Beav.  1)  should 
fell  ornamental  timber,  the  proceeds  will  belong  to  the  person  having 
the  first  vested  estate  of  inheritance ;  and  parties  having  intervening 
estates  for  life  have  no  right  to  an  account  of  the  timber  so  cut,  to 
have  such  proceeds  invested  upon  the  same  trusts  with  the  lands. 

*In  a  recent  case,  however,  the  Court  refused  to  allow  a  fund  r*irfifi-| 
arising  from  equitable  waste  to  be  paid  to  a  son  of  a  tenant  for 
life  in  remainder,  who,  subject  to  the  death  of  the  first  tenant  for  life, 
without  issue,  and  the  life  interest  of  his  father,  was  entitled  to  the  in- 
heritance as  tenant  in  tail.  The  grounds  for  this  decision  appear  to 
have  been  that  the  point  in  the  cause  could  not  be  decided  in  the  ab- 
sence of  any  of  the  parties  interested,  and  as  it  could  not  be  said,  that 
the  issue  of  the  first  tenant  for  life  had  no  possible  interest  in  the  fund 
during  the  life  of  the  first  tenant  for  life,  the  case  was  not  ripe  for  de- 
cision:  Lushington  v.  Boldero,  13  Beav.  418. 

But  if  the  Court  were  to  order  ornamental  timber  to  be  cut,  as  for 
instance,  if  in  consequence  of  its  proximity  to  a  house,  it  causes  it  to 
be  unhealthy,  it  is  presumed  that  by  analogy  to  the  cases  where  ordi- 
nary timber  is  felled  by  the  order  of  the  Court,  the  Court  would  direct 
the  interest  to  be  paid  to  each  tenant  for  life  in  succession,  and  the 
capital  to  the  first  owner  of  the  inheritance,  or  the  first  tenant  for  life 
without  impeachment  of  waste. 

Where  an  account  of  equitable  waste  committed  by  a  tenant  for  life 
was  directed  to  be  taken  against  his  executors,  which  it  was  found  im- 
possible to  take  accurately,  and  the  Master  had  arbitrarily  charged  the 
executors,  his  report  was  supported  upon  the  general  principle  that 
where  a  wrong  has  been  committed,  the  wrong-doer  must  suffer  from  the 
impossibility  of  accurately  ascertaining  the  amount  of  the  damage  : 
The  Duke  of  Leeds  v.  The  Earl  of  Amherst,  20  Beav.  239. 

Although  the  Court  of  Chancery  will  grant  an  injunction  to  restrain 
a  tenant  for  life  from  cutting  down  ornamental  timber,  irrespective  of 
the  question  whether  or  not  any  damage  would  be  occasioned  to  the 
inheritance  by  such  cutting  ;  yet,  when  the  ornamental  timber  has  been 
actually  felled,  and  the  reversioner  claims  damages  from  the  tenant  for 
life  in  respect  of  such  equitable  waste,  the  amount  of  damages  can  only 
be  measured  by  the  damage  done  to  the  inheritance.  See  Bubb  v.  Yel- 
verton,  10  L.  B.  Eq.  465,  in  which  case,  under  the  circumstances,  no 
damages  were  awarded. 

A  rector  or  vicar  is  in  the  same  position  as  an  ordinary  tenant  for 
vol.  i 64 
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life,  and  has  no  right  to  fell  timber  except  for  necessary  repairs  to  the 
vicarage-house,  buildings,  and  premises :  Duke  of  Marlborough  v.  St. 
John,  5  De  G.  &  Sm.  174,  but  not  for  the  purpose  of  making  a  general 
repairing  fund  :  Sowerby  v.  Fryer,  8  L.  R.  Eq.  411,  422.  And  he  may, 
perhaps,  have  a  right  to  dispose  of  timber,  and  apply  the  proceeds  in 
getting  some  other  timber  for  repairs  at  a  more  convenient  place.  76. 
For  it  would  be  absurd  to  make  a  man  who  has  cut  down  timber  on  an 
r^.fci  estate,  drag  that  *self-same  timber  the  whole  distance  to  the 
spot — it  may  be  half  a  dozen  or  ten  miles  off  where  it  is  wanted. 
For  it  will  come  to  the  same  thing  whether  he  uses  the  specific  timber 
he  has  cut  upon  the  woodwork  repairs,  or  whether  he  sells  it  and  buys 
other  timber  of  equal  value  to  be  applied  for  the  same  purpose.  lb. 
And  see  Wither  v.  Dean  and  Chapter  of  Winchester,  3  Mer  421,  426 ; 
Knight  v.  Mosely,  Amb.  It 6. 

And  it  seems  that  not  only  may  the  patron  of  a  living  file  a  bill 
against  a  rector  or  vicar  for  an  injunction  to  restrain  the  improper  fell- 
ing of  timber,  but  notwithstanding  the  remarks  in  Knight  v.  Mosely, 
Amb.  176,  and  Holden  v.  Weeks,  1  J.  &  H.  218,  he  may  file  a  bill  against 
them  for  an  account  of  the  proceeds  of  timber  improperly  felled,  in  order 
that  they  may  be  invested  for  the  benefit  of  the  advowson  :  Sowerby  v. 
Fryer,  8  L.  R.  Eq.  423  ;  at  any  rate  it  is  clear  that  where  the  timber 
has  been  improperly  felled,  but  not  sold  by  the  rector  or  vicar,  the 
patron  may  obtain  an  order  from  the  Court  that  the  timber  may  be 
sold,  and  the  proceeds  brought  into  Court.     lb. 

And  it  appears  that  the  ordinary  may  take  proceedings  to  prevent 
waste  by  collusion  between  the  patron  and  the  incumbent :  Holden  v. 
Weeks,  U.  &  H.  218. 

The  remedy  for  waste  may  not  only  be  barred  by  the  Statute  of 
Limitations  (Seagram  v.  Knight,  2  L.  R.  Ch.  App.  628),  but  indepen- 
dent of  that  statute  lapse  of  time  in  equity  may  be  a  bar  to  an  account 
for  waste.  Thus  where  a  tenant  for  life  in  remainder  filed  a  bill  against 
the  representatives  of  a  prior  tenant  for  life  who  had  been  dead  nearly 
twenty  j'ears,  seeking  an  account  of  timber  improperly  cut  by  him,  the 
bill  was  dismissed  with  costs  on  account  of  the  delay ;  JBarcourt  v. 
White,  28  Beav.  303.  And  after  a  long  delay  in  taking  proceedings 
against  a  tenant  for  life  in  respect  of  waste,  it  seems  the  Court  endeav- 
ours to  deal  liberally  towards  him  ;  Bagot  v.  Bagot,  32  Beav.  509.  And 
as  to  time  from  which  interest  is  chargeable  against  a  tenant  for  life 
who  commits  waste,  see  lb. 

It  seems  that  a  claim  in  equity  against  the  estate  of  a  deceased  tenant 
for  life,  who  was  also  owner  of  the  first  inheritance,  for  acts  of  waste 
committed  by  him,  first  arises  at  the  death  of  such  tenant  for  life,  and 
must  be  made  within  six  years  from  that  date :  Birchwolfe  v.  Birch,  9 
L.  R.  Eq.  683  ;  and  see  Higgenbotham  v.  Hawkins,  20  W.  R.  (V.  C.B.) 
588.    Varied  by  decision  of  the  Lords  Justices,  reported  1  L.  R.  Ch. 


GARTH    V.    SIR    JOHN    HIND    COTTON. 


1011 


App.  676,  which  decides  that  where  a  tenant  for  life,  impeachable  for 
waste,  who  fells  timber,  is  not  also  owner  of  the  first  inheritance,  the 
Statute  of  Limitations  begins  to  run  against  the  remainder-man  in  fee, 
from  the  time  when  the  timber  was  cut,  and  not  from  the  death  of  the 
tenant  for  life. 

As  to  acquiescence  in  waste,  see  Duke  of  Leeds  v.  Earl  of  Amherst, 
2  Ph.  117. 

The  old  action  by  writ  of  waste,  which  had  fallen  into  disuse,  was  at 
length  abolished  by  3  &  4  Will.  4,  c.  27,  s.  36. 


[Waste  is  an  injury  to  the  free- 
hold by  one  who  is  rightfully  in 
possession.  This  marks  the  distinc- 
tion between  waste,  and  a  trespass 
by  a  stranger  to  the  title.  They 
pass  into  each  other  by  insensible 
degrees,  and  it  is  not  easy  to  say 
whether  a  spoliation  of  the  land 
by  a  mortgagor,  or  a  vendee  in 
possession  under  a  contract,  should 
be  termed  waste  or  trespass. 
Injunctions  to  stay  waste  seem  to 
have  been  granted  in  the  first  in- 
stance, where  the  complainant 
could  not  from  the  nature  of  his 
interest,  maintain  an  action ; 
Moore,  554,  1  Spence's  Equitable 
Jurisdiction,  671.  From  this 
the  transition  was  easy  to  cases 
where  a  recovery  in  damages 
would  be  inadequate  ;  and  the  ju- 
risdiction was  finally  extended  to 
trespasses;  Mitchell  v.  Dorrs,  6 
Yesey,  147  ;  Moore  v.  Ferrell,  1 
Georgia,  71.  Whether  the  injury 
be  waste  or  trespass,  the  test  is, 
can  the  injured  party  have  a  full 
and  complete  remedy  at  law  ? 
Clark's  Appeal,  12  P.  F.  Smith, 
447,  450  ;  Cooper  v.  Hamilton,  8 
Blackford,  397  ;  Oause  v.  Per- 
kins, 3  Jones'  Equity,  177.  The 
difference  in  this  regard  between 
waste  and  trespass,  is  one  of  cir- 


cumstances rather  than  principle 
There  may  be  more  reason  to  ap- 
prehend a  repetition  of  the  injury 
where  it  proceeds  from  a  tenant, 
but  this  can  hardly  be  said  when 
the  wrong  is  done  by  a  third  per- 
son under  a  pretence  or  color  of 
right ;  Lowndes  v.  Bettle,  33  Law 
Journal  Ch.  451.  A  chancellor  may, 
therefore,  restrain  acts  tending  to 
the  injury  of  the  freehold,  at  the 
suit  of  a  complainant  in  posses- 
sion, without  pausing  to  determine 
whether  he  or  the  respondent  has 
the  better  title ;  Lowndes  v.  Bet- 
tle ;  Carpenter  v.  Gruninger,  25 
Barb.  395. 

It  is  accordingly  well  settled, 
that  the  preventive  power  of  a 
chancellor  may  be  exercised  where 
there  is  reason  to  apprehend  a 
great  or  irreparable  injury,  which 
does  not  admit  of  a  pecuniary 
compensation.  The  complainant 
must  establish  the  gravity  of  the 
injury,  and  that  he  has  sufficient 
cause  for  believing  that  it  will  be 
inflicted ;  and  it  is  not  enough  to 
show  that  a  wrongful  act  has  been 
done,  and  may  be  repeated  unless 
the  wrong  doer  is  enjoined ;  Ste- 
venz  v.  Beekman,  1  Johnson,  Ch. 
318.  But,  an  injunction  should 
not  be  witheld  where  it   appears 
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from  the  language  or  conduct  of 
the  person  against  whom  relief  is 
sought,  that  he  is  about  to  adopt  a 
course  tending  to  the  impoverish- 
ment of  the  inheritance,  or  that 
must  result  in  a  loss  which  he  may 
be  unable  to  make  good  ;  Living- 
stone v.  Livingstone,  6  Johnson's 
Ch. ;  Siple  v.  Butter,  7  Maryland, 
408 ;    Mason's   Appeal,   17    P.  F. 
Smith,  26 ;  Jerome  v.  Boss,  7  Id. 
315  ;  Ameling  v.  See/camp,  9  Gill 
&  J.  4*74 ;    White  v.  Flanigan,  1 
Maryland,  525  ;  Green  v.  Keen,  4 
Id,    98.     Ordinarily   a   chancellor 
does   not   intervene  to  restrain  a 
trespass   which    admits   of   pecu- 
niary   compensation;     Wergel    v. 
Walsh,   45   Missouri,   560  ;    Van- 
Winkle,  v.  Curtis,  2  Green's  Ch. 
422.     But  the  rule  is  not  unbend- 
ing, and   relief  may  be  accorded 
where,  from  the  insolvency  of  the 
defendant  or  other  causes,  a  judg- 
ment for  damages  would  be  illu- 
sory or  worthless ;  Bicks  v.  Comp- 
ton,   18   California,  206 ;    Mussel- 
man    v.    Marquis,    1    Bush,   463. 
See   Gause  v.  Perkins,  3   Jones' 
Eq.  177. 

The  authorities  touching  the 
jurisdiction  of  equity  in  this  re- 
gard, are  collected  in  the  follow- 
ing extract  from  the  opinion  of 
Chancellor  Kent  in  Livingstone 
v.  Livingstone,  6  Johns.  Ch.  Rep. 
497,499,500.  "In Mitchel  v. Dors, 
6  Ves.  147,  the  defendant  in  the 
process  of  taking  coal,  had  begun 
to  work  into  the  land  of  the  plain- 
tiff, and  though  this  was  strictly 
a  trespass,  yet  the  injunction  was 
granted,  because  irreparable  mis- 
chief would  be  the  consequence  if 
the  defendant  went  on.     In  5am- 


ilton  v.    Worse/old,  and  in  Cour- 
thorpe   v.   Mapplesden,  10  Vesey, 
290,    and   note    Ibid,   injunctions 
were  granted  against  a  trespasser 
entering  with   permission,  or  by 
collusion    with    the    tenant,    and 
cutting  timber.    Lord   Eldon  re- 
peatedly suggested  the  propriety 
of  extending    the    injunction    to 
trespasses,  as  well  as  waste,  and  on 
the  ground  of  preventing  irrepara- 
ble mischief,  and  the  destruction 
of  the  substance  of  the  inheritance. 
The  distinction  on  this  point  be- 
tween waste  and  trespass,  which 
was  carefully  kept  up  during  the 
time  of  Lord  Hardwicke,  was  sha- 
ken by    Lord    Thurlow    in   Fla- 
mang's    Case,  respecting  a  mine, 
and   seems   to  be   almost  broken 
down  and   disregarded    by  Lord 
Eldon.     This  protection  is    now 
granted   in   the    case    of   timber, 
coal,  lead,  ore,  quarries,  &c,  and 
the  present  established  course,  as 
he  observed  in  Thomas  v.  Oakley, 
18  Vesey,  184,  was  to  sustain  the 
bill  for  the  purpose  of  injunction, 
connecting  it  with  the  account  in 
both  cases,  and  not  to  put  the 
plaintiff  to  come  here  for  an  in- 
junction, and  to  go  to  law  for 
damages. 

The  injunction  was  granted  in 
Crawford  v.  Alexander,  15  Ves. 
138,  against  cutting  timber,  where 
the  defendant  had  got  possession 
under  articles  for  a  purchase ;  and 
in  Tworev.  Twore,  16  Vesey,  128, 
against  cutting  timber  between 
tenants  in  common ;  and  in  Fen- 
der v.  Jones,  17  Vesey,  110, 
where  the  title  boundary  was  dis- 
puted ;  and  in  the  case  of  Carl 
Cowper  v.  Baker,  17  Vesey,  128) 
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against  taking  stones  of  a  peculiar 
and  valuable  quality,  at  the  bottom 
of  the  sea,  within  the  limits  of  a 
manor;  and  in  Gray  v.  Duke  of 
Northumberland,  11  Vesey,  281, 
against  digging  coal  upon  the  es- 
tate of  the  plaintiff;  and  in 
Thomas  v.  Oakley  (ubi  supra), 
against  exceeding  a  limited  right 
to  enter  and  take  stone  from  a 
quarry.  In  all  these  cases  the  in- 
jury was  considered  a  trespass, 
and  in  two  of  them  it  was  strictly 
so,  and  the  principle  of  the  juris- 
diction was  to  preserve  the  estate 
from  destruction." 

It  is  well  settled,  in  accordance 
with  these  principles,  that  where 
the  nature  of  the  threatened  in- 
jury is  such,  that  if  it  be  once  ac- 
complished, the  property  cannot 
be  restored  to  its  original  condi- 
tion, a  chancellor  may  restrain  the 
wrong  doer,  instead  of  leaving  the 
injured  party  to  the  tardy  and  pre- 
carious remedy  of  a  suit  for  dam- 
ages. An  injunction  will  accord- 
ingly be  issued  to  prevent  the  use 
of  a  party  wall  without  pre-pay- 
ment  (Masson's  Appeal,  It  P.  F. 
Smith,  26) ;  and  the  principle  is 
the  same  where  a  railway  company 
is  about  to  enter  upon  and  occupy 
the  land  of  the  complainant,  under 
an  authority  conferred  by  an  Act  of 
Assembly,  which  does  not  provide 
any  appropriate  or  sufficient  means 
of  compensation;  Bonapartev.  The 
Camden  and  Amboy  B.  B.,  Bald- 
win, 205  ;  Jarden  v.  The  Philadel- 
phia, W.  &  B.  B.  B.  Go.,  3  "Whar- 
ton, 502. 

In  like  manner,  tearing  down  the 
wall  of  the  complainant's  house 
on  the  pretence  that  it  encroaches 


on  the  defendant's  land,  is  a  gross 
and  irreparable  wrong  which  a 
Chancellor  will  prevent.  De  Veney 
v.  Gallagher,  5  C.  E.  Green,  33  ; 
and  so  is  the  removal  of  fixtures 
which  are  essential  to  the  enjoy- 
ment of  the  inheritance  ;  Wit- 
mer's  Appeal,  9  Wright,  455.  In 
Witmer's  Appeal,  the  defendant 
in  a  judgment  was  enjoined  from 
dismantling  a  steam  saw  mill,  by 
taking  down  the  engine  and  boilers 
and  exposing  them  for  sale  to  the 
prejudice  of  the  lien  creditors. 
But  the  severance  and  removal 
of  a  refrigerator,  carving  table  and 
range  from  a  hotel,  does  not 
fall  within  the  principle,  because 
the  loss  is  not  irreparable,  or  one 
that  money  will  not  replace. 

The  destruction  of  trees  which 
have  been  planted  for  shade  or  or- 
nament, or  which  are  useful  as 
affording  a  supply  of  timber,  is 
clearly  within  this  rule  ;  Dauben- 
speok  v.  Greer,  18  California,  443  ; 
Hicks  v.  Gompton,  lb.  443.  The 
wrong  doer  may  not  be  able  to  re- 
spond in  damages,  and  if  he  is, 
money  will  not  replace  what  he 
has  destroyed.  An  injunction  may 
accordingly  be  granted  under  these 
circumstances,  whether  the  injury 
is  threatened  by  a  tenant  or  by 
one  who  is  wholly  without  right ; 
Livingstone  v.  Livingstone,  6 
Johnson's  Ch.  49t.  In  Hawley  v. 
Glowes,  2  Johnson's  Ch.  122,  si 
tenant  in  common  was  enjoined  at 
the  instance  of  the  co-tenant  from 
felling  more  timber  than  was 
requisite  for  the  uses  of  the  farm. 

The  intrinsic  value  of  the  wood 
cut  down,  as  such,  is  not  necessa- 
rily the  criterion,  nor  whether  the 
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market  price  of  the  premises  will 
be  lessened  by  the  change,  because 
the  removal  of  a  few  trees  may 
impair  the  beaut3^  of  a  prospect,  or 
deprive  a  house  or  field  of  shade  ; 
Sarles  v.  Sarles,  3  Sandford  Ch. 
6.  The  owner  is  entitled  to  use 
his  estate  as  a  dwelling-place,  or 
to  maintain  it  as  a  farm,  and  it  is  not 
an  answer  that  the  land  will  yield 
a  larger  revenue  when  converted 
into  building  lots  than  in  its  pres- 
ent form.  So  where  the  acts  com- 
plained of,  though  reparable,  are 
repeated  in  a  way  to  indicate  that 
it  is  the  intention  of  the  wrong- 
doer to  persist,  equity  may  inter- 
vene in  order  to  prevent  a  multi- 
plicity of  suits.  In  Carpenter  v. 
(?art(?ffln,35Barb.395,the  respond- 
ent entered  repeatedly,  and  tore 
down  the  plaintiff 's  fences,  on  the 
pretence  that  the  land  had  been 
dedicated  to  the  public,  and  the 
case  was  held  to  be  one  for  equi- 
table relief. 

The  case  is  nearly  if  not  quite  the 
same  where  the  injury  consists  in 
the  excavation  and  removal  of 
stone,  coal  or  ore,  and  a  Chancel- 
lor may  properly  interpose  to  pre- 
vent the  wrong,  instead  of  leaving 
the  complainant  to  seek  a  remedy 
through  a  judgment  for  damages, 
which  may  never  be  paid  ;  The 
West  Point  Iron  v.  Go.  Beynert, 
45  New  York,  705.  This  head  of 
jurisdiction  is  favored  in  view  of 
the  irreparable  nature  of  the  in- 
jury, and  will  be  liberally  exercised 
where  there  is  no  countervailing 
equity  ;  Mirced  v.  Fremont,  1  Cal. 
31 1 ;  Anderson  v.  Harvey,  10  Grat- 
tan,  386  ;  see  Seal  v.  Pond,  23  Cali- 
fornia, 82.   A  well  founded  allega- 


tion that  the  defendant  is  about  to 
enter  on  the  plaintiff's  land  and 
quarry  and  remove  asphaltum,  is, 
therefore,  a  sufficient  ground  for 
issuing  an  injunction ;  Moore  v. 
Masson,  32  Cal.  590.  So  where  a 
stream  is  wrongfully  diverted  from 
the  complainant's  mill,  equity  may 
compel  the  restoration  of  the  water 
to  its  accustomed  channel,  although 
a  legal  remedy  might  be  had 
through  aD  action  on  the  case  for 
damages  ;  Noel  v.  Fitting,  40  New 
York,  191.  In  Marshall  v.  Peters, 
12  Howard,  N.  Y.,  it  was  held  that 
the  authorities  did  not  warrant  the 
granting  an  injunction  to  prevent 
the  wrongful  cutting  and,  exporta- 
tion of  ice  from  the  complainant's 
pond,  because  such  an  injury  does 
not  permanently  affect  the  inherit- 
ance, ice  being  a  crop  which  each 
winter  may  renew. 

Where,  however,  the  injury  ap- 
pears on  examination  to  be  trivial, 
and  the  insolvency  of  the  alleged 
wrong  doer  is  not  averred,  equity 
will  remit  the  complainant  to  his 
remedy  at  law;  ante;  Gentel  v. 
Arnauld,  1  Sweeny,  641.  In 
Hurr  v.  Burbower,  3  Maryland 
Ch.  456,  the  chancellor  said  that 
if  the  respondent  had,  as  the  hill 
set  forth,  entered  on  the  com- 
plainant's land  for  the  purpose  of 
laying  the  foundation  of  a  wall  which 
would  materially  interfere  with  the 
free  access  to  and  enjoyment  of 
the  premises,  it  would  have  been 
his  duty  to  arrest  the  commission 
of  the  wrong  ;  but  that  as  it  ap- 
peared from  the  answer  that  the 
injury  was  limited  to  the  erection 
of  a  fence,  which  might  easily  he 
taken  down,  the  injunction  which 
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had  been  issued  must  be  dissolved. 
So  in  Amelung  v.  Seekamp,  9  Gill. 
&  J.  4T4,  it  was  held  to  be  insuffi- 
cient to  allege  that  the  respondent 
was  felling  the  trees  on  complain- 
ant's farm,  without  showing  that 
the  timber  was  marketable,  or  that 
the  act  complained  of  would  be 
prejudicial  to  the  inheritance  by 
leaving  it  without  an  adequate  sup- 
ply of  wood  for  fuel,  and  to  main- 
tain the  fences.  This  decision  was 
acted  and  followed  in  Green  v. 
Keen,  4  Maryland,  98  ;  and  it  is 
well  settled  that  the  burden  of  al- 
legation and  proof  is  on  the  com- 
plainant, to  show  the  goodness  of 
his  title,  the  gravity  of  the  injury, 
and  that  an  action  for  damage 
would  not  afford  a  full  or  adequate 
redress ;  Green  v.  Perkins,  3  Jones' 
Eq.  ITT;  West  v.  Walker, 2  Green, 
Ch.  2T9 ;  Cornelius  v.  Post,  1 
Stockton,  196. 

In  Jerome  v.  Boss,  T  Johnson, 
Ch.  333,  the  injunction  was  refused, 
because  it  did  not  sufficiently  ap- 
pear that  the  respondent  was  act- 
ing without  right,  or  that  the  in- 
jury would  be  irremediable;  and  the 
judgment  of  the  chancellor  may  be 
consulted  with  advantage,  as  being 
the  converse  of  that  pronounced  in 
Livingstone  v.  Livingstone  :  "  The 
objection  to  the  injunction,  in  cases 
of  private  trespass,  except  under 
very  special  circumstances,  is,  that 
it  would  be  productive  of  public 
inconvenience,  by  drawing  cases 
of  ordinary  trespass  within  the 
cognizance  of  equity,  and  by  call- 
ing forth  upon  all  occasions  its 
power  to  punish  by  attachment, 
fine,  and  imprisonment,  for  a  fur- 
ther  commission   of  trespass,  in- 


stead of  the  more  gentle  common 
law  remedy  by  action,  and  the 
assessment  of  damages  by  a  jury. 
In  ordinary  cases,  this  latter 
remedy  has  been  found  amply  suf- 
ficient for  the  protection  of  prop- 
erty ;  and  I  do  not  think  it  advisa- 
ble, upon  any  principle  of  justice 
or  policy,  to  introduce  the  chan- 
cery remedy  as  its  substitute,  ex- 
cept in  strong  and  aggravated 
instances  of  trespass,  which  go  to 
the  destruction  of  the  inheritance, 
or  where  the  mischief  is  remedi- 
less. This  was  the  opinion  and 
doctrine  which  I  had  occasion  to 
declare  in  the  case  of  Stevens  v. 
Beekman,  1  Johns.  Ch.  Rep.  318, 
and  it  appears  to  be  the  English 
doctrine,  and  the  practice  of  this 
court  has  been  in  conformity  to  it. 
I  do  not  know  a  case  in  which  an 
injunction  has  been  granted  to 
restrain  a  trespasser,  merely  be- 
cause he  was  a  trespasser,  with- 
out showing  that  the  property 
itself  was  of  peculiar  value,  and 
could  not  well  admit  of  due  recom- 
pense, and  would  be  destroyed  by 
repeated  acts  of  trespass.  In  ordi- 
nary cases,  the  damages  to  be  as- 
sessed by  a  jury  will  be  adequate 
for  a  check  and  for  a  recompense. 
Every  man  is  undoubtedly  entitled 
to  be  protected  in  the  possession 
and  enjoyment  of  his  property, 
though  it  may  be  of  no  in- 
trinsic value.  He  may  have  on 
his  land  a  large  mound  of  useless 
stone  or  sand,  which  he  may  not 
deem  worth  the  expense  of  enclo- 
sing, and  yet  it  would  be  trespass 
for  any  person  to  remove  any  por- 
tion of  the  stone  or  sand  without  his 
consent ;  and  he  would  be  entitled 
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to  his  action,  even  though  the 
damages  were  nominal.  But  would 
it  be  proper  for  this  court  to  assume 
cognizance  of  such  a  trespass,  and 
lay  the  interdict  of  an  injunction 
upon  it  ?     I  apprehend  not." 

Several  cases  have  occurred  in 
this  court,  in  which  public  trustees 
have  been  restrained  by  injunction 
from  acts  of  trespass,  but  the 
acts  were  such  as  went  to  destroy 
the  enjoyment  of  valuable  prop- 
erty and  privileges.  Thus,  in  the 
case  of  Gardner  v.  The  Trustees 
of  Newburg  (2  Johns.  Ch.  Rep. 
162),  the  trustees  were  going  to 
divert  a  stream  of  water  that  had 
flowed  immemorially,  and  had  sup- 
plied the  brickj'ard,  the  distillery, 
and  mill  erections  of  the  plaintiff; 
and  the  case  not  being  deemed 
within  the  provisions  of  the  act  in 
favor  of  those  trustees,  an  injunc- 
tion was  granted.  Afterwards,  in 
Belknap  v.  Belknap  (2  Johns.  Ch. 
R.  463),  an  injunction  was  allowed 
upon  the  same  principle,  of  pre- 
venting a  great  and  irreparable 
mischief.  In  that  case,  inspectors, 
under  an  act  of  the  Legislature  for 
draining  certain  swamps  and  bog- 
meadows,  for  the  benefit  of  some 
individuals,  undertook  to  lower  a 
large  pond  of  four  hundred  acres, 
by  cutting  down  the  outlet,  which 
would  destroy  the  value  of  the 
pond  and  outlet  as  a  source  of 
water  for  the  use  of  the  mills  es- 
tablished on  the  outlet.  It  was 
considered  to  be  an  interference 
not  warranted  by  the  statute,  and 
to  be  a  great  and  special  trespass, 
leading  to  lasting  mischief,  and 
the  destruction  of  the  estate.  It 
was  further  observed,  that  it  was 


not  a  case  which  concerned  the 
public,  but  one  of  mere  private 
convenience  and  profit,  and  the  act 
ought  to  be  strictly  construed. 

These  cases  all  show  that,  in 
respect  to  acts  of  trespass  com- 
mitted upon  land,  even  by  persons 
in  a  public  trust,  under  color  of 
law,  the  court  has  not  interfered 
by  injunction  unless  where  the 
trespass  was  permanent  as  well  as 
grievous  or  went  to  destroy  the 
value  of  the  property  to  the  owner. 
It  is  not  sufficient  that  the  act  be 
simply  per  se  a  trespass ;  but  it 
must  be  a  case  of  mischief  and  of 
irreparable  ruin  to  the  property, 
in  the  character  in  which  it  had 
been  enjoyed.  In  all  other  cases 
the  common  law  remedy  is  deemed 
to  be  adequate,  and  perfectly  com- 
petent to  give  compensation,  as 
well  as  to  deter  and  prevent  the 
repetition  of  the  trespass  by  the 
exemplary  damages  which  it  will 
inflict." 

The  Chancellor,  accordingly,  re- 
fused to  enjoin  the  canal  commis- 
sioners from  quarrying  a  ledge  of 
rocks  on  the  complainant's  land 
near  the  Champlain  canal,  it  not  ap- 
pearing that  the  stone  had  a  pecuni- 
ary or  marketable  value,  or  that  the 
removal  of  it  would  be  injurious  to 
the  freehold.  But  the  main  ground 
of  the  decision  seems  to  have  been, 
that  the  respondents  were  author- 
ized by  act  of  Assembly,  to  enter 
upon  any  lands  contiguous,  &c, 
and  to  dig  for,  get,  carry  away, 
and  use  all  such  stone,"  gravel, 
clay,  and  timber,  and  other  mate- 
rials as  might  be  necessary  and 
proper  in  their  opinion  for  the 
preparation  of  a  canal.    The  case, 
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therefore,  fell  within  the  well  es- 
tablished principle  that  where  the 
justification  is  prima  facie  valid, 
an  injunction  will  not  be  granted 
until  the  question  has  been  de- 
termined in  the  ordinary  course 
of  law. 

The  question  is  to  a  considera- 
ble extent  one  of  fact  as  well  as 
law;  Drown  v.  Smith,  52  Maine, 
141 ;  Van  Syckel  v.  Emery,  3  C. 
E.Green,  387.  Clearing  wild  land 
may  enhance  its  value,  and  hence, 
although  technically  waste,  it  is 
not  necessarily  a  ground  for  an 
injunction ;  Jackson  v.  Brownson, 
7  Johnson,  227  ;  Sufferin  v.  Town- 
send,  9  Id.  35  ;  Mooers  v.  Wait,  3 
Wend,  104  ;  Van  Deusenr.  Young, 
29  New  York,  9,  32.  It  was  said 
there  is  an  obvious  difference  be- 
tween a  newly  settled  country  and 
one  that  has  long  been  brought 
under  cultivation,  and  that  the 
English  precedents  do  not  neces- 
sarily apply  in  the  United  States. 
The  jurisdiction  of  a  chancellor  is 
discretionary,  and  in  issuing  an  in- 
junction he  may  properly  consider 
the  condition  of  the  land,  and 
whether  the  course  adopted  by  the 
tenant  is  at  variance  with  the 
rules  of  good  husbandry,  as  prac- 
ticed in  the  locality  where  the 
premises  are  situated ;  Drown  v. 
Smith. 

It  would,  notwithstanding,  ap- 
pear that  when  an  act  is  threatened 
which  will  render  the  freehold  not 
only  other  than  it  was,  but  less, 
the  prima  fades  is  in  favor  of  re- 
lief;  Dickinson  x.  Jones,  36  Geor- 
gia, 97.  Cutting  down  forest  trees 
is  clearly  waste  where  it  materially 
impairs  the  value   of  the   inheri- 


tance, and  that  it  has  this  effect 
should  be  presumed  until  the  con- 
trary is  established  ;  Dickinson  v. 
Jones;  De  la  Croix  v.  Villeire,  11 
La.  Ann.  39 ;  Davis  v.  Reed,  14 
Maryland,  152.  One  who  selects 
a  site  for  his  house  because  it  is 
sheltered  by  a  natural  growth,,  is 
as  much  entitled  to  protection  as 
if  he  had  planted  the  trees  ;  Ship- 
ley v.  Bitter,  7  Maryland,  408. 
And  it  may  be  said  in  general, 
that  a  chancellor  will  not  readily 
excuse  any  act  on  the  part  of  the 
holder  of  a  particular  estate,  which 
tends  to  disinherit  those  who  are 
to  succeed  him  in  the  enjoyment 
of  the  land. 

In  Livingstone  v.  Reynolds,  26 
Wend.  115  ;  2  Hill,  157,  a  tenant 
holding  under  a  lease  for  life,  dug 
up  the  soil,  felled  the  standing 
timber,  and  used  both  in  manufac- 
turing bricks  for  sale  ;  and  it  was 
held  to  be  waste,  which  a  court  of 
equity  should  restrain.  The  con- 
tention of  the  respondent  was,  that 
clearing  the  land  and  bringing  it 
into  cultivation,  was  a  benefit 
rather  than  an  injury,  and  therefore 
could  not  be  considered  as  waste, 
while  the  value  of  the  clay  which 
had  been  abstracted  was  too  small 
to  justify  the  interposition  of  a 
chancellor.  But  the  court  held 
that  it  is  not  pecuniary  damage, 
but  disherison  that  constitutes  the 
test  of  waste.  The  tenant  had  ex- 
cavated and  carried  away  clay 
from  the  premises  which  it  was  not 
in  his  power  to  restore,  and  de- 
stroyed trees  which  could  not  be 
replaced.  This  disinherited  the 
reversioner  and  was  waste,  whether 
it  did  or  did  not  render  the  premi- 
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ses  less  valuable.  The  respondent 
avowed  his  intention  to  persist  in 
the  wrongful  course  on  which  he 
had  entered.  The  complainant 
was  entitled  to  indemnity  for  the 
loss  which  he  had  already  sus- 
tained, and  to  be  made  secure  in 
the  future.  An  injunction  was  ac- 
cordingly awarded  with  a  decree 
for  an  account. 

An  injunction  will  not  ordinarily 
be  awarded  where  the   defendant 
flatly    denies    the     complainant's 
title,  or  shows  good   ground  for 
believing  that  he   has  the  better 
right;   West  v.   Walker,  2  Green, 
Ch.  279;  Blackwood  v.  Van  Vliet, 
11  Michigan,    252 ;     Shreeve     v. 
Black,  3  Green,  Ch.  449  ;  Irwin  v 
Davidson,    3     Iredell     Eq.    311 ; 
Chesapeake  v.  Young,  3  Maryland, 
486  ;  Eiggins  v.  Woodward,  Hop- 
kins,  342.     It   is   a   general  rule 
that  a  chancellor  will  not  interfere 
to  restrain  an  alleged  trespass,  un- 
less the  complainant  had  been  in 
undisturbed    possession,    or    has 
established  his  title  by  a  suit  at 
law  ;  Hart  v.   The   Mayor  of  Al- 
bany, 3  Paige,  213  ;  Law  Journal, 
Ch.  45  ;  Falls  v.  Tibbetts,  31  Conn. 
165.     In  Clark's  Appeal,  12  P.  F. 
Smith,  447,  relief  was  refused  on 
this  ground,  and  because  the  fix- 
tures which  the   respondent   was 
about  to  remove,  were  not  essen- 
tial to  the  use  or  enjoyment  of  the 
inheritance.     The  court  may,  not- 
withstanding, in  the  exercise  of  a 
sound  discretion  ;  sustain  the  bill, 
and  grant  a  temporary  injunction 
to  remain   until   the   controversy 
can  receive  a  legal  adjudication  ; 
Keisler  v.  Clark,  2  Hill,  Ch.  617  ; 
Peake  v    Harden,  3    Bush,   125  ; 


Hicks  v.  Michael,  15  California, 
107  ;  Beasley  v.  Cooke,  13  Texas, 
586.  A  long  and  undisturbed  ad- 
verse possession  is,  moreover,  a 
sufficient  ground  on  which  to  ask 
protection  against  a  trespasser,  or 
even  against  him  who  has  the 
paper  title;  Falls  v.  Tibbetts,  31 
Conn.  165  ;  Lowndes  v.  Bettle,  33 
Law  Journal  Ch.  451. 

No  case  can  be  stronger  for  the 
intervention  of  a  Chancellor  than 
where  a  tenant  is  about  to  make  a 
material  alteration  in  the  premises 
which  have  been  entrusted  to  his 
care ;  Douglass  v.  Wiggins,  1 
Johnson's  Ch.  435  ;  and  an  injunc- 
tion may  be  issued  without  paus- 
ing to  inquire  whether  the  value 
of  the  building  will  be  enhanced 
or  diminished  by  the  change,  be- 
cause the  lessor  is  entitled  to  have 
the  property  returned  to  him  in 
the  condition  in  which  it  was  when 
he  parted  with  it;  Maddox  v. 
White,  7  Maryland,  72 ;  Baugher 
v.  Crane,  27  Id.  36. 

It  is  not  a  legal  or  equitable  ex- 
cuse for  waste,  that  the  tenant  has 
expended  money  in  improvements 
which  enhance  the  value  of  the 
land,  nor  can  such  an  outlay  he 
taken  into  view  in  estimating  the 
compensation  for  the  injury; 
Syckels  v.  Emery,  3  C.  E.  Green, 
387. 

It  seems  that  a  Chancellor  will 
not  forbid  the  erection  of  a  new 
building  on  the  premises,  unless  it 
detracts  from  the  value  or  useful- 
ness of  the  existing  structures; 
and  such  is  clearly  the  rule,  where- 
the  proposed  building  can  be  re- 
moved at  the  end  of  the  term  with- 
out injury  to    the  lessor; 
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ship  v.  Pitts,  3  Paige,  261,  262. 
Some  of  the  ancient  cases,  said 
Chancellor  Walworth,  "  restrict  the 
tenant  within  very  narrow  limits) 
as  to  his  right  to  alter  or  improve 
the  premises  held  by  him,  without 
subjecting  him  to  an  action  of 
waste,  or  to  a  forfeiture  of  the 
estate.  It  was  for  a  time  question- 
able whether  a  tenant  or  a  copy- 
holder could  erect  a  new  building 
upon  the  premises,  without  sub- 
jecting him  to  a  loss  of  the  prop- 
erty. But  whatever  doubts  may 
have  formerly  been  entertained  on 
this  subject,  I  have  no  hesitation 
in  saying,  that  by  the  law  of  the 
State,  as  now  understood,  it  is  not 
waste  for  a  tenant  to  erect  a  new 
edifice  upon  the  demised  premises ; 
providing  that  it  can  be  done  with- 
out destroying  or  materially  injur- 
ing the  buildings  or  other  improve- 
ments already  existing  thereon. 
I  admit  he  has  no  right  to  pull 
down  valuable  buildings,  or  to 
make  improvements  or  alterations 
which  will  materially  and  perma- 
nently change  the  nature  of  the 
property,  so  as  to  render  it  impos- 
sible for  him  to  restore  the  same 
premises,  substantially,  at  the  ex- 
piration of  the  term.  But  to  apply 
the  ancient  doctrines  of  waste  to 
modern  tenancies,  even  for  short 
terms,  would  in  some  of  our  cities 
and  villages  put  an  entire  stop 
to  the  progress  of  improvement, 
and  would  deprive  the  tenant  of 
those  benefits  which  both  parties 
contemplated  at  the  time  of  the 
demise,  without  any  possible  ad- 
vantage to  the  owner  of  the  rever- 
sion. The  modern  cases  as  to  the 
right  of  the  tenant  to  remove  fix- 


tures, or  even  some  kinds  of  build- 
ings erected  for  the  purpose  of 
trade  or  manufacture,  show  the 
change  which  has  gradually,  if  not 
perceptibly,  taken  place  in  the  law 
upon  this  subject.  And  upon  the 
principles  of  these  modern  cases, 
it  cannot  be  waste  to  make  new 
erections  upon  the  demised  premi- 
ses, which  may  be  removed  at  the 
end  of  the  term  without  much  in- 
convenience, leaving  the  property 
in  the  same  situation  it  was  at  the 
commencement  of  the  tenancy ; 
and  the  materials  of  which  new 
buildings,  if  left  on  the  premises, 
would  more  than  compensate  the 
owner  of  the  reversion  of  the  ex- 
penses of  their  removal.  That  is 
the  nature  of  the  building  which 
the  defendant  is  about  to  erect  on 
the  rear  of  this  lot." 

"  In  Pynchon  v.  Stearns,  11 
Metcalf,  312,  Wilde,  Justice,  said  : 
"  It  is  held  in  England  that  a 
change  made  in  the  nature  of  the 
property  by  the  tenant  is  waste, 
although  the  alteration  may  be  to 
the  greater  profit  of  the  lessor.  If 
the  tenant  convert  arable  land  into 
woodland,  or  e  converse/,  or 
meadow  into  plough  or  pasture 
land,  it  is  waste ;  Bac.  Ab.  Waste, 
C.  J.  The  reasons  given  are,  that 
it  changes  the  course  of  husbandly, 
and  the  evidence  of  the  estate. 
But  these  reasons  are  not  applica- 
ble in  this  Commonwealth,  and 
consequently  such  changes  here  do 
not  constitute  waste,  unless  they 
are  prejudicial  to  the  inherit- 
ance." It  was  held  to  follow  that 
a  tenant  "  did  not  commit  waste  by 
opening  a  way  over  meadow  land, 
for  his  convenience,  and  digging 


1020 


EQUITABLE    WASTE. 


drains  by  the  side  thereof,  and 
carrying  on  earth  for  the  purpose 
of  making  the  way  passable  ;  nor 
by  erecting  houses  on  such  land, 
where  there  were  none  before,  and 
digging  cellars  for  them,  and  rais- 
ing the  ground  about  them  ;  nor 
by  carrying  quantities  of  earth 
upon  the  low  and  wet  parts  of 
such  land,  if  the  occasional  break- 
ing up  of  such  land  was  a  judicious 
and  suitable  mode  of  cultivating 
it,  and  if  the  course  of  levelling 
the  way  would  be  small,  and  if, 
after  deducting  such  cost,  the  land 
over  which  the  way  was  made,  and 
on  which  the  houses  were  built, 
would,  in  case  of  their  removal,  be 
as  valuable  for  agricultural  pur- 
poses, including  ploughing,  and 
laying  it  down  in  grass,  as  if  it  had 
not  been  thus  changed  and  lived 
upon." 

A  somewhat  different  view  was 
taken  in  Parkman,  Admr.,  v.  Ai- 
cardi,  34  Alabama,  396,  where 
Walker,  J.,  held  the  following  lan- 
guage :  "  In  the  case  of  Nave  v. 
Berry,  22  Ala.  390,  this  court 
said,  in  substance,  that  when  the 
contract  of  lease  is  silent,  the  law 
implies  an  obligation  on  the  part 
of  the  lessee  of  a  house  not  to  put 
it  to  a  use  materially  different  from 
that  for  which  it  was  constructed, 
and  to  which  it  is  adapted,  and  has 
been  usually  appropriated.  It  is 
an  old  principle  of  the  common 
law,  that  a  tenant  is  guilty  of 
waste,  if  he  materially  changes  the 
nature  and  character  of  the  build- 
ing leased.  Thus  it  is  held  that 
he  cannot  convert  a  corn-mill  into 
a  fulling-mill,  or  a  water-mill  into 
a  wind-mill,  or  a  logwood-mill  into 


a  cotton-mill,  or  a  dwelling-house 
into  a  warehouse,  or  a  brew-house 
into  an  office  ;  Bridges  v.  Kilburn, 

5  Vesey,  689  ;  Kidd  v.  Dennison, 

6  Barbour,  13 ;  Jackson  v.  An- 
drews, 18  Johns.  433 ;  1  Eden's 
Inj.  186,  and  notes ;  Addison  on 
Contr.,  380 ;  Shephard  v.  Briggs, 
26  Vermont,  449.  And  many  au- 
thorities, both  English  and  Ameri- 
can, declare  that  such  changes  will 
be  deemed  waste,  even  though  the 
value  of  the  property  would  be  en- 
hanced by  the  alteration.  A  court 
of  equity  will  consequently  re- 
strain a  lessee,  or  his  sub-lessee, 
from  making  such  material  altera- 
tions as  would  change  the  nature 
of  the  building ;  Douglas  v.  Wig- 
gins, 1  Johns.  Ch.  335  ;  Bonnett  v. 
Sadler,  14  Vesey,  526  ;  2  Story's 
Eq.  §913;  Maddox  v.  White,  4 
Maryland,  72."] 

It  is  a  general  principle,  that  a 
bill  to  restrain  the  commission  of 
waste  will  be  sustained,  wherever 
an  action  of  waste  will  lie  at  com- 
mon law  :  "  The  remedy  by  injunc- 
tion," says  Chancellor  Kent,  "is 
applicable  to  every  species  of 
waste,  it  being  to  prevent  a  known 
and  certain  injury;"  Hawley  v. 
Clowes,  2  Johnson's  Ch.  122  ; 
Duvall  v.  Waters,  1  Bland,  569, 
516.  But  the  chancery  remedy 
will  be  given  in  many  cases,  where 
an  action  of  waste  at  law  would  not 
lie :  see  the  general  outlines  of 
equitable  relief  on  this  subject, 
traced  in  Duvall  v.  Waters,  1 
Bland,  576;  Lion  et  al.  v.  Hunt 
et  al.,  11  Alabama,  295,  305  ;  Atta- 
quin  and  others  v.  Fish,  5  Metcalf, 
140,  147,  148  ;  Smith  v.  The  City 
Council,  19  Georgia,  89;  Hare  v. 
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Hare,  2  Halsted's  Chancery,  117. 
"  There  are  numerous  cases  in 
chancery,  as  Lord  Hardwicke  has 
frequently  observed,"  says  Kent, 
C,  "  in  which  the  court  has  inter- 
posed to  stay  waste,  by  the  ten- 
ant, where  no  action  can  be  main- 
tained against  him  at  law.  Thus, 
where  there  is  lessee  for  life,  re- 
mainder for  life,  remainder  in  fee, 
the  mesne  remainderman  cannot 
bring  waste,  nor  the  remainder- 
man in  fee,  but  chancery  will  in- 
terpose and  stay  waste.  So  equity 
will,  in  many  cases,  restrain  waste, 
though  the  lease  contain  the  clause, 
■without  impeachment  of  waste,  and 
which  takes  away  the  remedy  at 
law,  as  where  this  power  is  exer- 
cised in  an  unreasonable  manner 
and  against  conscience  ;"  Kane  v. 
Vanderbaugh,  1  Johnson's  Chan- 
cery, 11,  12;  Clement  v.  Wheeler, 
25  New  Hampshire,  361.  See  also 
Kidd  v.  Dennison,  6  Barbour's  S. 
Ct.  10,  15.  That  the  complainant 
cannot  maintain  an  action,  tends 
to  uphold  rather  than  defeat  the 
jurisdiction  of  chancery,  as  show- 
ingthat  the  wrong  is  one  for  which 
there  is  no  legal  remedy. 

A  threat  to  commit  waste,  is  a 
sufficient  ground  for  an  injunction, 
though  no  waste  has  actually  been 
committed  ;  Loudon  v.  Warfield, 
5  J.  J.  Marshall,  196,  197  ;  Duvall 
v.  Waters,  1  Bland,  559,  576  ;  The 
Canal  Company  v.  Comegys,  2 
Carter,  469 ;  Rodgers  v.  JRodgers, 
11  Barbour,  595. 

A  bill  for  waste  will  lie  against 
an  under-lessee  by  the  paramount 
landlord ;  Sarles  v.  Sarles,  3  Sand- 
ford,  601.  See  Ingrahamv.  Bun- 
nell and  others,  5  Metcalf,   118; 


Atkins  v.  Chilson  and  others,  7  Id. 
398.  It  will  lie,  also,  between  ten- 
ants in  common,  where  the  waste 
is  not  necessary  to  the  enjoyment 
of  the  estate,  and  is  greatly  preju- 
dicial to  the  interests  of  the  co- 
tenant,  and  especially  where  a  bill 
is  filed  for  a  partition  ;  Hawley  v. 
Clowes,  2  Johnson's  Chancery, 
122;  Administrators  of  Johnson 
v.  Executors  of  Johnson,  2  Hill's 
Chancery,  277,  295. 

Where  there  is  an  executory  de- 
vise over,  the  owner  of  the  contin- 
gent fee  upon  which  it  is  limited, 
or  of  any  other  estate  previous  to 
it,  may  be  restrained  from  the 
commission  of  waste  ;  Wallington 
v.  Taylor,  Saxton's  Chancery,  314, 
318  ;  Brashear,  &c,  v.  Macey,  &c, 
3  J.  Marshall,  89,  92. 

A  bill  may  be  sustained  by  a 
mortgagor  against  a  mortgagee  in 
possession,  to  restrain  the  commis- 
sion of  acts  wilfully  done  to  the 
destruction  or  detriment  of  the 
estate,  because  the  land  is  only  a 
security  to  the  mortgagee,  and  for 
other  purposes  is  considered  in 
chancery  as  being  the  property  of 
the  mortgagor ;  Irwin  v.  Davison, 
3  Iredell's  Equity,  311,  321 ;  Saw- 
lings  v.  Stewart,  1  Bland,  22; 
Downing,  &c,  v.  Palmateer,  1 
Monroe,  64  ;  Youle  et  ux.  v.  Rich- 
ards et  al.,  Saxton,  535,  538 ; 
Smith  v.  Moore,  11  New  Hamp- 
shire, 55,  62.  The  same  relief 
may  be  had  by  a  mortgagee 
against  the  mortgagor  in  posses- 
sion, to  prevent  the  commission 
of  any  waste  which  may  impair 
the  mortgage  security;  Brady  v. 
Waldron,  2  Johnson's  Chancery, 
148  ;  Robinson  v.  Preswick,  3  Ed- 
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wards,  246 ;  Salmon  v.  Clagett,  3 
Bland,  126,  180;  Brown  v.  Stew- 
art, 1  Maryland  Chancery,  8*7 ; 
Phoenix  v.  Church,  2  Halsted's 
Ch.  447  ;  Nelson  v.  Pinegar,  30 
Illinois,  473  ;  Bunker  v.  Locke, 
15  Wisconsin,  635  ;  Easlcin  v. 
Woodioard,  9  Wright,  42.  See 
Robinson  v.  Russell,  24  California, 
467. 

In  like  manner,  in  Connecticut, 
after  land  of  an  insolvent  debtor 
lias  been  attached  for  a  debt,  in  a 
suit  at  law,  an  injunction  to  re- 
strain him  from  waste  will  be 
granted  by  a  court  of  chancery  ; 
Gamp  v.  Bates,  11  Connecticut, 
51 ;  and  in  New  York,  after  a  sale 
of  land  on  execution,  during  the 
time,  allowed  by  statute  for  re- 
demption, an  injunction  will  lie  at 
the  suit  of  the  purchaser  to  re- 
strain the  defendant  from  commit- 
ting waste  ;  Boyd  v.  Hoyt,  5  Paige, 
65  ;  Bank  of  Utica  v.  Messercau, 
7  Id.  517.  So  relief  will  be  given 
in  Pennsylvania  to  a  judgment 
creditor,  against  any  act  tending 
to  render  the  land  bound  by  the 
lien  inadequate  to  satisfy  the  debt ; 
Witmer's  Appeal,  9  Wright,  455. 

It  has  been  stated  to  be  a  gen- 
eral rule,  that  an  application  for 
an  injunction  to  restrain  waste, 
ought  to  show  a  good  title  to  the 
land,  and  that  a  doubtful  title,  or 
a  title  wholly  denied,  will  not  be 
sufficient :  see  Storm  v.  Mann,  4 
Johnson's  Chancery,  21  ;  Hough  v. 
Martin  et  al.,  3  Devereux  &  Bat- 
tle's Equity,  379,  385  ;  Loudon  v. 
Warfield,  5  J.  J.  Marshall,  196, 
198.  But  in  several  of  the  States, 
the  distinction  is  now  established, 
between    a  contested  title    upon 


which  a  suit  at  law  is  pending, 
and  one  upon  which  no  such  suit 
has  been  brought.  Where  an  eject- 
ment, or  other  action  at  law,  to 
try  the  title,  has  been  brought,  a 
court  of  equity  will  restrain  the 
commission  of  waste  by  the  party 
in  possession,  till  the  trial  and  de- 
termination of  the  right,  or  till 
the  recovery  of  possession,  where 
irreparable  mischief  might  be  ef- 
fected before  relief  could  be  had 
at  law,  or,  under  other  special  cir- 
cumstances ;  Shubrick  v.  Guer- 
ard,  Dessaussure,  616,  619  ;  Eins- 
ler  v.  Clarke,  2  Hill's  Chancery, 
617,  618;  Duvall  v.  Waters,  1 
Bland,  569,  577;  Harris  v. 
Thomas,  1  Hening  &  Munford, 
18  ;  and  the  same  course  may  be 
adopted  where  the  conveyance, 
under  which  the  defendant  claims, 
has  been  obtained  from  the  plain- 
tiff by  fraud,  or  undue  influence  ; 
Staffs  v.  Freeman,  2  Halsted, 
Chancery,  490.  When,  however, 
the  bill  shows  that  the  defendant 
asserts  and  relies  upon  what  he 
alleges  to  be  a  valid  adverse  title 
in  himself,  or  the  defendant  in  his 
answer,  positively  denies  the  plain- 
tiff's title,  and  no  suit  at  law  has 
been  brought,  an  injunction  will 
not  be  granted  ;  Stewart  v.  Chew, 
3  Bland,  440.  See  also  Attaquin 
aid  others  v.  Fish,  5  Metcalf,  140, 
148.  But  it  seems  that  an  injunc- 
tion may  be  granted  when  the  de- 
fendant in  a  suit  instituted  to  en- 
force an  equitable  right  or  title, 
abuses  the  power  given  him  by 
possession,  and  commits  acts  of  a 
nature  to  produce  mischief,  which 
is  irreparable,  and  does  not  admit 
of  compensation  ;  Green  v.  Keen, 
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4  Maryland,  98.  It  may  also  be 
stated,  as  a  general  principle,  that 
the  dissolution  or  refusal  of  an  in- 
junction, is  a  matter  of  discretion, 
and  will  not  necessarily  follow 
from  a  denial  of  the  complainant's 
title,  when  the  injury  to  him  would 
be  irreparable,  or  when  the  pur- 
poses of  justice  will,  in  the  opinion 
of  the  court,  be  promoted  by  an 
opposite  course ;  Poor  v.  Charle- 
ton,  3  Sumner,  70;  post,  vol.  2, 
notes  to  The  Earl  of  Oxford's 
case. 

Formerly,  it  was  a  fixed  ^  rule, 
that  an  injunction  to  restrain  waste 
could  be  granted  only  where  there 
was  an  acknowledged  privity  of 
title  or  contract,  and  not  where  the 
injury  was  a  mere  trespass,  and 
there  was  a  legal  remedy  for  it. 
Lord  Thurlow  and  Lord  Eldon, 
however,  established  the  practice 
of  granting  injunctions  for  tres- 
pass in  special  cases,  where  irre- 
parable mischief  might  ensue.  It 
is  now  settled,  that  acts  of  tres- 
pass will  be  restrained  where  the 
damage  is  great  and  irreparable, 
or  by  constant  repetition  is  calcu- 
lated to  do  lasting  injury  to  the 
inheritance ;  but  still  there  must 
be  something  particular  in  the 
case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  posses- 
sion, or  to  make  out  a  case  of  ir- 
reparable mischief,  or  to  prevent 
multiplicity  of  suits,  or  where  the 
value  of  the  inheritance  is  put  in 
jeopardy;  and  equity  will  not 
interfere  where  adequate  and  con- 
venient satisfaction  can  be  had  by 
damages  at  law  ;  Stevens  v.  Peek- 
man,  1  Johnson's  Chancery,  318  ; 
Livingstone  v.  Livingstone,  6  Id. 


497  ;  Jerome  v.  Bass,  7  Id.  315, 
332  ;  Duvall  v.  Waters,  1  Bland, 
569,  SIT;  The  Georgia  Greek  Go. 
v.  Detwold,  1  Maryland  Ch.  371; 
Southard  et  ux.  v.  The  Morris 
Canal,  Saxton,  519,  521  ;  Atta- 
quin  and  others  v.  Fish,  5  Metcalf, 
140,  147  ;  Lyon  et  at.  v.  Sunt  et 
at.,  11  Alabama,  295,  306 ;  Smith 
v.  Pettingill  et  al.,  15  Vermont, 
82.  For  ordinary  trespass,  where 
the  remedy  at  law  is  adequate,  and 
there  is  no  case  made  out  of  irre- 
parable mischief,  an  injunction  will 
not  be  granted  ;  Cooper  v.  Hamil- 
ton, 8  Blackford,  377. 

Where  an  injunction  against 
waste  is  granted,  if  the  complain- 
ant has  a  claim  in  law  to  satisfac- 
tion for  the  value  of  the  timber  or 
other  matters,  the  removal  of 
which  constitutes  the  waste,  he  is 
entitled,  as  of  course,  to  an  ac- 
count, as  incident  to  the  injunction 
and  to  prevent  multiplicity  of 
suits  ;  Loudon  v.  War  field,  5  J.  J. 
Marshall,  196, 198  ;  Livingstone  v. 
Beynolds,  26  Wendell,  115  ;  Sarles 
v.  Sarles,  3  Sandford,  601  ;  Lef- 
forge  v.  West,  2  Carter,  514 ;  Bod- 
gers  v.  Bodgers,  11  Barbour,  599  ; 
Ware  v.  Ware,  2  Halsted,  Ch.  117. 
But  an  account  is  not  a  necessary 
consequence  of  an  injunction,  and 
will  not  be  allowed,  except  where 
the  complainant  has  the  immediate 
property  in  the  matter  which  is 
severed  from  the  freehold ;  and 
there  are  many  cases  in  which  an 
injunction  to  prevent  waste  will  be 
granted  for  the  protection  and  se- 
curity of  the  complainant,  and  yet 
no  damages  and  no  account  will 
be  due  to  him;  see  Duvall  v. 
Waters,  1  Bland,  659,  576  ;  Low- 
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ning,  &c.,v.  Palmateer,!  Monroe, 
64  ;  Lefforge  v.  West.  An  inter- 
mediate tenant  for  life  may  have 
an  injunction  to  prevent  those  acts 
by  a  tenant  for  years,  or  a  previous 
tenant  for  life,  which  are  immedi- 
ately injurious  to  his  estate,  hut  he 
cannot  recover  for  the  waste,  be- 
cause that  enures  to  him  who  has 
the  inheritance ;  Mayo  v.  Feaster, 
2  M'Cord's  Chancery,  137,  143. 

But  an  account  for  waste  com- 
mitted, is  only  consequential  upon 
an  injunction,  or  upon  some  other 
matter  of  original  jurisdiction ;  it 
is  not  in  itself  a  substantive  ground 
of  equitable  relief,  as  the  remedy 
at  law  is  adequate.  "  This  court," 
said  the  chancellor,  in  Winship  v. 
Pitts,  3  Paige,  259,261, "onlyinter- 
feres  to  prevent  future  waste  ;  ex- 
cept in  cases  where  the  complain- 
ant has  no  remedy  at  law,  or  a 
discovery  is  necessary,  or  where 
there  is  some  other  ground  for 
equitable  interference.  In  ordi- 
nary cases,  the  account  for  waste 
already  committed,  is  merely  inci- 
dental to  the  relief  by  injunction 
against  future  waste,  and  is 
directed  upon  the  principle  of  pre- 
venting a  needless  multiplication 
of  suits."  The  rule,  however,  is 
general,  that  although  the  recov- 
ery of  damages  for  waste  is  not  a 
substantive  ground  for  a  bill  in 
equity,  yet,  if  the  court  has  juris- 
diction of  the  subject,  upon  any 
other  ground,  it  will  decree  an  ac- 
count of  the  waste  committed.' 
Thus,  upon  a  bill  for  partition, 
against  a  co-tenant  who  has  been 
in  possession  for  a  long  time,  an 
account  of  rents  and  profits  may 
be  ordered,  and  if  the  land  has  de- 


teriorated in  value  by  his  treat- 
ment of  it,  he  may  be  made  ac- 
countable for  it  as  for  waste. 
"  Having  proper  jurisdiction  of  the 
case,"  said  the  court,  "there  is 
hardly  any  question  in  relation  to 
property,  which  this  court  may  not 
determine  incidentally  for  the  pur- 
pose of  doing  complete  justice,  and 
preventing  multiplicity  of  litiga- 
tion. The  rule  is  laid  down  in  the 
case  of  Jesus  College  v.  Bloome,  3 
Atk.  262,  Amb.  54,  that  a  bill  will 
not  lie  for  waste  merely ;  but  if  the 
party  ,be  properly  in  court  for  an- 
other purpose,  as  to  obtain  an  in- 
junction, then  an  account  of  past 
waste  will  be  granted.  The  prin- 
ciple is  very  fully  illustrated  in 
the  reasoning  of  the  case.  There 
are  many  cases  in  which  an  ac- 
count has  been  allowed  of  the  pro- 
duce of  mines  ;  and  the  opening  of 
mines  is  waste  ;  "  Backler  v.  Far- 
row, 2  Hill's  Chancery,  111. 

In  like  manner,  ordinarily  an  in- 
junction will  not  be  granted  to 
prevent  the  removal  of  timber  al- 
ready cut,  even  where  an  injunc- 
tion against  cutting  timber  in  fu- 
ture is  granted.  The  relief  will  be 
confined  to  the  protection  of  the 
timber  growing,  unless  in  extraor- 
dinary cases ;  Van  Wyck  v.  Alli- 
ger,  6  Barbour's  S.  Ct.  50T,  514; 
Johnson  v.  White,  11  Id.  194.  In 
Watson  v.  Hunter,  5  Johnson's 
Chancery,  169,  a  lessor  filed  a  bill 
against  his  lessee  for  years,  who 
had  been  committing  great  waste 
in  timber,  praying  for  an  injunc- 
tion to  restrain  the  defendant  from 
cutting  down  any  more  timber, 
and  from  removing  that  already 
cut  down,  and  not  sawed,  and  that 
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which  was  converted  into  boards 
or   planks.     "  Injunctions   to    the 
extent  prayed  for  may  have  been 
granted,"  said   Chancellor   Kent; 
"  but  as  I  am  not  satisfied  as  to 
the   propriety   of  such   extensive 
and  summary  interference,  I  have 
been  led  to  look  into  the  course  of 
the  English  authorities  and  prac- 
tice on  the  point.     After   timber 
is  cut,  it  ceases  to  be  a  part  of 
the  realty,  and  is  converted  into 
personal  property,  and  trover  'will 
lie  for  it.  The  question  is,  whether 
this   court   ought  to  interfere,  in 
the  first  instance,  to   control  the 
disposition  of  that  personal  prop- 
erty;  and   that  too,  without  any 
special  or  extraordinary  necessity 
stated  for  such  interference. 

"  The  practice  of  granting  in- 
junctions, in  cases  of  waste,  is  to 
prevent  or  stay  the  future  com- 
mission of  waste  ;  and  the  remedy 
for  waste  already  committed,  is 
merely  incidental  to  the  jurisdic- 
tion in  the  other  case,  assumed  to 
prevent  the  multiplicity  of  suits, 
and  to  save  the  party  the  neces- 
sity of  resorting  to  trover  at  law. 
Thus  in  the  case  of  Jesus  College 
v.  Bloome  (3  Atk.  262,  Ambl.  54), 
a  bill  was  filed  for  an  account  and 
satisfaction  for  waste  in  cutting 
down  trees,  and  no  injunction  was 
prayed  for,  and  the  tenants'  estate 
had  been  assigned  and  determined. 
Lord  Hardwicke  held  that  the  bill 
was  improper,  and  would  not  lie 
merely  for  satisfaction  for  timber 
cut  down,  and  that  an  action  of 
trover  was  the  remedy.  Where 
the  bill  was  for  an  injunction  to 
prevent  waste,  and  for  waste  al- 
ready committed,  the  court,  to  pre- 
vol.  i 65 


vent  a   double  suit,  would  award 
an    injunction   to   prevent   future 
waste,  and  decree  an  account  and 
satisfaction  for  what  was  passed. 
The  ground  for  coming  into  chan- 
cery, was  to  stay  waste,  and  not 
for  satisfaction  of  the  damages,  as 
the   commission  of  waste   was   a 
tort,  and  the  remedy  law  at  law. 
But  to    prevent    multiplicity    of 
suits,  the  court,  on  bills  of  injunc- 
tion   to    stay   waste,   and    where 
waste  had  already  been  committed, 
would  make   a  complete   decree, 
and  give  the  injured  party  a  satis- 
faction  for  what  had  been  done, 
and  not  put  him  to  another  action 
at  law.    The  bill,  in  that  case,  was, 
consequently,   dismissed.     In  the 
subsequent  case  of  Smith  v.  Cooke 
(3  Atk.  381),  Lord  Hardwicke  ob- 
served, that   if  the  estate  of  the 
lessee  was  determined,  and  he  had 
quit,  a  party  could  not  come  into 
equity,  merely  for  an  account  of 
timber  cut  wrongfully  ;  but  where!* 
he  continued  in  possession,  and  in 
a  condition  to  commit  more  waste, 
the  party  might  come  into  equity 
to  stay  future  waste,  and  also  be 
entitled   to    an    account    for  the 
waste    committed.     So,  again    in 
the  case  of  Lee  v.  Alston  (1  Yesey, 
Jr.,  *18),  the  same  doctrine  was  de- 
clared by  Lord  Thurlow.     A  bill 
was  filed  by  a  remainderman  in  fee 
against  a  tenant  for  life,  for  an  ac- 
count of  timber  cut,  and  for  an  in- 
junction.    The    answer    admitted 
the  cutting  of  the  timber  wrong- 
fully, as  charged,  and  an  account 
was    decreed.     It    was   observed, 
that  the  plaintiff,  on  the  discovery 
by   the    answer,   might    have    re- 
sorted to  trover  at  law,  but  he  was 
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not  obliged  to  do  so,  and  might 
have  an  account  under  the  admis- 
sion in  the  answer.  The  chancel- 
lor referred  to  the  case  of  Whit- 
field v.  Bewitt  (2  C.  Wms.  240), 
which  was  a  bill  for  an  injunction 
to  stay  waste,  and  for  an  account 
of  timber  cut,  and  in  which  it 
seemed  to  be  held,  that  the  right 
to  the  timber  cut  might  be  pur- 
sued in  chancery,  as  well  as  by 
trover  at  law. 

"  The  same  doctrine  was  de- 
clared by  Lord  Hardwicke,  in 
Garth  v.  Cotton  (1  Vesey,  528), 
and  that  the  decree  for  an  account 
of  the  waste  already  committed, 
was  '  an  incident '  to  the  injunction 
to  stay  waste.  It  would  seem, 
then,  to  be  a  stretch  of  jurisdiction 
to  apply  the  injunction  to  this  in- 
cidental remedy,  and  to  stay  the 
use  or  disposition  of  the  chattel. 
This  would  be  enlarging  the  sub- 
stituted remedy  in  this  court  much 
beyond  the  remedy  at  law ;  and 
if  it  had  been  the  established 
English  practice,  we  should  not 
have  been  without  the  most  clear 
and  explicit  cases  in  proof  of  it. 
The  recovery  in  this  court  is  not 
the  timber  itself,  in  specie,  but 
damages  for  the  value  of  it ;  and 
why  should  the  personal  chattel  be 
bound  by  injunction  in  this  case, 
more  than  in  any  other  case,  where 
the  remedy  is  for  a  tort  sounding 
in  damages  ?  This  court  will  stay 
the  commission  of  waste,  or  the 
transfer  of  negotiable  paper,  in 
certain  cases,  in  order  to  prevent 
irreparable  mischief;  but  the  only 
mischief  that  can  arise  in  the  pres- 
ent case,  as  to  the  timber  already 
cut  and  drawn  to  the  mills  of  the 


defendants,  is  the  possible  inability 
of  the  party  to  respond  in  damages. 
That  is  a  danger  equally  applica- 
ble to  all  other  ordinary  demands, 
and  it  is  not  an  impending  and 
special  mischief,  which  will  justify 
this  extraordinary  preventive  rem- 
edy by  injunction.  If  the  injunc-  * 
tion  could  be  ordinarily  applied  to 
waste,  already  committed,  I  appre- 
hend we  should  very  rarely  hear 
of  a  special  action  on  the  case,  in 
the  nature  of  waste,  in  the  courts 
of  common  law. 

"  In  the  case  of  The  Bishop  of 
London  v.  Webb  (1  P.  Wms.  521), 
an  injunction  was  called  for  against 
a  lessee  for  years,  to  prevent  dig- 
ging the  ground  for  brick,  as  it 
was  destroying  the  field  and  carry- 
ing away  the  soil.  The  Lord  Chan- 
cellor said, '  let  the  defendant  carry 
off  the  brick  he  has  dug,  but  he  en- 
joined from  further  digging.'  In 
Fackington's  case  (3  Atk.  213),  the 
bill  stated,  that  the  defendant  had 
cut  down  a  great  number  of  trees, 
and  had  threatened  to  cut  down 
and  destroy  them  all,  but  the  in- 
junction only  went  to  restrain  him 
'  from  cutting  down  timber  trees 
growing.' 

"  The  only  case  I  have  met  with 
applicable  to  the  very  point,  is  a 
very  loose  note  of  an  anonymous 
case  of  1  Vesey,  Jr.,  93,  in  which 
the  solicitor-general  moved  for  an 
order  to  prevent  the  removal  of 
timber  wrongfully  cut  down.  In 
what  stage  of  the  cause,  or  upon 
what  state  of  pleadings  and  proofs, 
this  motion  was  made,  does  not 
appear.  Lord  Thurlow  is  said  to 
have  observed,  'I  have  no  doubt 
about    the    interference    of    this 
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court  to  prevent  waste.  The  only 
difficulty  I  have,  is,  as  to  what 
shall  be  done  with  the  timber  cut. 
Trover  might  be  brought  for  it ;  but, 
as  the  Kegister  says,  many  orders 
of  this  kind  have  been  made,  take 
the  order.' 

"  Such  a  case  is  not  a  sufficient 
authority  to  extend  the  injunction 
to  timber  already  cut.  There  must 
be  a  very  special  case  made  out  to 
authorize  me  to  go  so  far,  and  such 
cases  may  be  supposed.  A  lease, 
for  instance,  may  have  been  fraudu- 
lently procured  by  an  insolvent 
person,  for  the  very  purpose  of 
plundering  the  timber  under  the 
shelter  of  it.  Perhaps,  in  that  and 
like  cases,  where  the  mischief 
would  be  irreparable,  it  might  be 
necessary  to  interfere  in  this  ex- 
traordinary way,  and  prevent  the 
removal  of  the  timber.  I  do  not 
mean  to  be  understood  to  say,  that 
the  court  will  never  interfere,  but 


that  it  ought  not  to  be  done  in  or- 
dinary cases  like  the  present.  I 
shall  accordingly  confine  the  in- 
junction to  the  timber  standing  or 
growing  at  the  time  of  the  service 
of  the  process."  See,  also,  Kidd  v. 
Dennifon,  6  Barbour's  S.  Ct.  10, 18. 
In  accordance  with  the  princi- 
ples indicated  in  the  case  of  Wat- 
son v.  Hunter,  it  has  since  been 
determined,  that  where  a  bill  is 
filed  to  prevent  future  waste,  and 
also  to  prevent  the  removal  of 
timber  already  cut,  or  have  an  ac- 
count of  waste  already  committed, 
the  court,  to  avoid  multiplicity  of 
suits,  will  allow  an  account  and 
satisfaction  for  what  has  been  done, 
and  if  the  defendant  is  insolvent, 
and  the  mischief  would  therefore 
be  irreparable,  will  grant  an  in- 
junction against  removing  or  dis- 
posing of  timber  already  cut  on 
the  premises :  Spear  v.  Cutter,  5 
Barbour's  S.  Ct.  487,  489 
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Part  Performance  of  a  Parol  Contract  respecting  Land.] — 
Specific  performance  of  a  parol  agreement  to  grant  a  lease  decreed, 
notwithstanding  the  Statute  of  Frauds,  after  acts  of  part-perform- 
ance on  the  part  of  the  lessee  by  pulling  down  an  old  house,  and 
building  neic  houses  according  to  the  terms  of  the  agreement. 

The  appellant  stated,  that  Isaac  Foxcroft  was  seised  in  fee  of  a 
part  of  an  ancient  messuage  called  Wildhouse,  in  the  parish  of 
St.  Giles's-inn-the-Fields,  in  the  county  of  Middlesex-,  and  pos- 

1  S.  C,  cited  2  Vera.  456,  nom.  Foxcraft  v.  Lister  ;  Gilb.  Rep.  4 ;  Preo.  Ch. 
519,  526,  nom.  Leicester  v.  Foxcroft. 
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6essed  of  other  part  thereof  for  a  long  term  of  years,  and  agreed 
with  several  builders  to  pull  down  parts  thereof,  and  build  new 
houses  thereon ;  and  about  25th  March,  1695,  proposed  to  make 
such  agreement  for  part  of  the  said  house  with  appellant,  and 
promised  to  assist  him  with  money  without  interest,  in  case  he 
should  want  it  to  tinieh  the  building ;  and  it  was  particularly 
agreed  between  them,  that  appellant  should  at  his  own  cost  pull  down  a 
certain  part  of  the  messuage,  and  build  thereon  fourteen  or  more  good 
messuages  ;  and  that  Foxcroft  should,  in  consideration  thereof,  lease 
the  said  part  to  appellant,  from  Michaelmas,  1695,  for  ninety-nine 
years,  at  a  pepper-corn  for  the  first  year,  and  150?.  yearly  rent  for 
the  last  ninety-eight  years. 

At  the  time  of  making  such  agreement,  there  was  no  memoran- 
dum or  note  thereof  in  writing ;  but  in  performance  of  the  agreement 
appellant  entered  into  that  part  of  the  messuage,  and,  at  his  own 
cost  pulled  down  the  same,  and  built  several  new  houses  thereon 
r#7fiQl  (^ne  wno^e  fourteen  *being  almost  finished),  and  therein 
L  J  disbursed  several  thousand  pounds — about  2000?.  his  own 
money— and  several  sums  borrowed  from  Foxcroft  upon  his  own 
securities,  yet  unsatisfied,  and  was  all  along  in  possession,  and 
acted  as  sole  proprietor  and  owner,  and  was  acknowledged  as  such 
by  Foxcrolt,  who  frequently  declared  that  he  had  only  a  ground 
rent,  and  that  appellant  was  the  landlord  ;  and  as  any  of  the  new 
houses  were  finished,  appellant  demised  the  same  in  his  own  name, 
received  the  rents,  and  Foxcroft  never  received  nor  claimed  any 
part  thereof. 

About  August,  1698,  Foxcroft  (being  then  ill  of  the  sickness 
whereof  he  died)  made  his  will,  and  his  daughter,  Elizabeth  Fox- 
croft, sole  executrix ;  and  devised  to  his  second  son,  Isaac  Foxcroft, 
his  heirs  and  executors,  all  his  estate  in  the  said  ancient  messuage 
called  Wildhouse ;  and  if  he  died  under  twenty-one,  to  his  eldest 
son  Henry  Foxcroft,  his  daughter  Elizabeth,  and  Benjamin 
Whichcott,  and  appointed  Francis  Nicholson  guardian  of  his 
son  Isaac,  with  power  to  let  and  set  for  such  time  during 
his  minority.  And  immediately  after  making  the  said  will,  he 
delivered  it  to  appellant's  wife,  to  let  the  appellant  see  there  was 
nothing  therein  inconsistent  with  his  said  agreement;  and  ordered 
her  to  get  a  lease  prepared  speedily  according  to  the  agreement ;  and 
delivered  to  her  two  building  leases  executed  by  him,  in  pursuance 
of  like  agreements  with  others,  as  precedents  to  have  appellant's 
lease  drawn  by  ;  and  appellant  accordingly  caused  the  leases  to  be 
prepared,  bearing  date  about  the  time  of  the  said  agreement,  and 
brought  two  parts  thereof  to  Foxcroft  to  be  executed,  who  caused 
both  of  them  to  be  read  to  him,  and  approved  of  the  same;  but 
observed  that  there  was  a  mistake  in  one  part  thereof  in  his  name, 
John  being  put  for  Isaac,  and  disliked  that  the  sealing  and  de- 
livery was  not  endorsed  on  the  back  thereof;  and  thereupon 
ordered  appellant  to  get  the  mistake  amended,  and  the  endorse- 
ment made  by  the  same  hand  that  engrossed  the  deeds,  and  then 
to  bring  them  again,  and  he  would  execute  them ;  and  often  ex- 
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pressed  his  dissatisfaction  *that  they  were  not  brought    r*770"| 
back  for  execution  as  soon  as  he  expected,  and  was  under 
great  uneasiness  of  mind  lest  he  should  die  before  it  was  done. 

And  appellant,  a  few  days  before  the  death  of  Foxcroft, 
brought  the  deeds,  so  amended,  to  his  house,  to  have  them  so 
executed  as  he  had  directed,  but  respondent  refused  to  let  appel- 
lant see  or  speak  with  Foxcroft,  and  used  several  indirect  and 
unfair  methods  to  prevent  him  from  executing  the  said  leases,  by 
means  whereof  he  died  without  executing  them  ;  and  since  his 
death,  respondents  refused  to  execute  leases,  according  to  the 
agreement,  whereon  appellant,  in  Hilary  Term,  1698,  exhibited 
his  bill  in  Chancery  for  a  specific  execution  of  the  agreement,  and 
the  cause  being  heard,  6th  March,  1700,  the  Lord  Keeper,1  declared 
that  there  was  no  sufficient  proof  of  the  said  agreement,  and 
ordered  appellant's  bill  to  stand  dismissed  without  any  relief; 
which  decree  appellant  insisted  ought  to  be  reversed,  for  that  the  agree- 
ment was  sufficiently  proved  ;  and  though  not  originally  reduced  into 
writing,  occasioned  by  the  entire  confidence  the  parties  had  in  each 
other,  yet  the  same  having  betn,  at  appellant's  great  expense,  so  far 
executed,  on  his  part,  there  ought  to  be  a  reciprocal  performance  of  it 
on  the  other  part;  and  the  rather  so,  as  the  terms  of  the  agreement 
were  reduced  to  a  certainty,  by  the  lease  prepared  by  direction  of 
the  lessor,  and  the  execution  thereof  prevented  by  the  unfair 
practices  of  the  respondents,  or  some  of  them. 

The  respondents,  in  affirmance  of  the  decree,  alleged,  that  Isaac 
Foxcroft  made  his  will,  dated  3'ith  August,  1698,  of  the  import 
stated  by  appellant,  and  died  15th  September  following;  and,  in 
Hilary  Term  then  next,  appellant  filed  his  bill  against  l'espondents 
for  a  specific  execution  of  a  parol  agreement  expended ;  and  that 
respondents  had  answered,  that  they  knew  not  that  appellant  was 
any  ways  concerned  in  pulling  down  and  rebuilding  the  premises, 
otherwise  than  as  agent  or  servant  for  the  testator,  at  whose  proper 
charge  and  expense  they  insisted  the  work  was  done ;  and  denied 
that  any  such  agreement  for  a  lease  was  ever  made  by  the  testator 
to  the  appellant;  *and  showed  that  the  appellant  was  „„.., 
greatly  indebted  to  the  testator  before  any  building  began,  •-  -I 
•and  that  the  testator  had  no  other  way  to  obtain  his  debt  but  by 
employing  him  in  work ;  and  that  the  testator,  though  of  perfect 
understanding,  had  not  taken  any  notice  of  such  supposed  agree- 
ment in  his  will ;  and  that  the  appellant  had  not  required  a  per- 
formance thereof,  for  near  three  years  and  a  half  after,  nor  until 
so  near  an  approach  of  the  testator's  death  ;  and  showed,  further, 
that  three  of  the  appellant's  witnesses  were  considerable  legatees 
in  the  testator's  will,  and  that  their  evidence  tended  to  enlarge 
the  personal  estate  for  their  own  benefit ;  and  finally,  insisted, 
that  nothing  of  such  pretended  agreement  being  in  writing,  and 
signed  by  either  of  the  parties,  the  statute  made  for  preventing 
frauds  and  perjuries  was  a  full  bar  to  the  appellant's  pretences. 

1  Sir  Nathan  "Wright. 
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Die  Lunse,  7°  Aprilis,  1701.  Upon  hearing:  counsel  on  this  ap- 
peal, it  was  ordered  and  adjudged  by  the  Lords,  that  the  decretal 
order  of  dismission  complained  of  should  be  reversed,  and  that 
the  respondent,  Isaac  Foxcroft,  or  such  other  of  the  repondents  to 
whom  the  estate  in  question  should  come,  by  virtue  of  his  father's 
will,  should,  when  he  or  they  should  be  of  age,  execute  to  the  ap- 
pellant Lyster,  his  executors,  &c,  such  a  lease  of  the  premises  in 
question,  as  was  prepared  and  approved  of  by  the  said  Isaac  Fox- 
croft, the  father,  before  his  death,  and  that  the  appellant  and  his 
assigns  should,  in  the  meantime,  hold  and  enjoy  the  same,  under 
the  covenants  and  agreements  in  the  said  intended  lease  contained, 
discharged  of  all  incumbrances  done  by  said  Isaac  Foxcroft,  or 
any  claiming  under  him. — Lords'  Journ.  vol.  xvi.,  p.  641. 


"  The  Statute  of  Frauds,"  observes  Lord  Redesdale,  "  says,  that  no 
action  or  suit  shall  be  maintained  on  an  agreement  relating  to  lands, 
which  is  not  in  writing,  signed  by  the  party  to  be  charged  with  it ;  and 
yet  the  Court  is  in  the  daily  habit  of  relieving,  where  the  party  seeking 
„.„■,  relief  has  been  put  into  a  situation  which  makes  it  against  Con- 
science in  the  other  party  to  insist  on  the  want  of  writing  so 
signed,  as  a  bar  to  his  relief.  The  first  case  (apparently)  of  this  kind 
was  Foxcraft  v.  Lyster,  cited  2  Vera.  456,  and  reported  in  Colles's 
Pari.  Cas.  108.  That  case  was  decided  on  a  principle  acted  upon  in 
courts  of  law,  though  not  applicable  by  the  modes  of  proceeding  in  a 
court  of  law  to  the  particular  case.  It  was  against  conscience  to  suffer 
the  party  who  had  entered  and  expended  his  money  on  the  faith  of  a 
parol  agreement  to  be  treated  as  a  trespasser,  and  the  other  party  to  en- 
joy the  advantage  of  the  money  he  had  laid  out.  At  law,  fraud  destroys 
rights.  If  I  mix  my  corn  with  another's,  he  takes  all ;  but,  if  I  induce 
another  to  mix  his  corn  with  mine,  I  cannot  then  insist  on  having  the 
whole.  The  law  in  that  case  does  not  give  me  his  corn.  The  case  of 
Foxcraft  v.  Lyster,  therefore,  I  conceive,  was  decided  on  clear  princi- 
ple ;  though,  whether  the  cases  founded  on  that  case  have  been  all  so- 
well  considered,  I  will  not  take  upon  me  to  say.  But  it  appears,  from 
these  cases,  that  courts  of  equity  have  decided  on  equitable  grounds,  in 
contradiction  to  the  positive  enactment  of  the  Statute  of  Frauds,  though 
their  proceedings  are  in  words  included  in  it ;  "  Bond  v.  Hopkins,  1  S. 
&  L.,  433.  See  also  Clinan  v.  Cooke,  1  S.  &  L.  41  ;  Duke  of  Leeds  v. 
The  Earl  of  Amherst,  20  Beav.  239 ;  Dillwyn  v.  Llewellyn,  10  W.  R. 
(L.  C.)  742. 

The  principle  on  which  the  Court  proceeds  in  these  cases  is  this, 
that  even  an  Act  of  Parliament  shall  not  he  used  as  an  instrument  of 
fraud  ;  and  if  in  the  machinery  of  perpetrating  a  fraud  an  Act  of  Par- 
liament intervenes,  the  Court  of  equity,  it  is  true,  does  not  set  aside  the 
Act  of  Parliament,  but  it  fastens  on  the  individual  who  gets  a  title  un- 
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der  that  Act  of  Parliament,  and  imposes  upon  him  a  personal  obligation, 
because  he  applies  the  Act,  as  an  instrument  for  accomplishing  a  fraud. 
Per  Lord  Westbury,  4  L.  R.  Ho.  Lo.  97.  See,  also,  Haigh  v.  Kaye,  7 
L.  R.  Ch.  App.  469  ;  20  W.  R.  (L.  J.)  597. 

Acts  merely  introductory  or  ancillary  to  an  agreement,  although  at- 
tended with  expense,  are  not  considered  acts  of  part  performance. 
Thus,  the  delivery  of  abstracts  of  title,  giving  orders  for  conveyances 
to  be  drawn  and  engrossed,  going  to  view  an  estate,  putting  a  deed  into 
a  solicitor's  hands  to  prepare  a  conveyance,  employing  surveyors  to 
value  timber  on  an  estate,  or  fixing  upon  persons  as  appraisers  to  value 
stock,  appointing  a  person  to  make  a  valuation  of  the  land,  registering 
deeds,  and  similar  acts  of  an  equivocal  nature,  are  not  sufficient  acts  of 
part  performance  to  take  a  parol  contract  out  of  the  statute ;  Hawkins 
v.  Holmes,  1  P.  Wins.  770 ;  Pembroke  v.  Thorpe,  3  Swanst.  437,  n. ; 
Clerk  v.  Wright,  *l  Atk.  12;  Whitbread  v.  Brockhurst,  1  Bro.  i-*^"^ 
C.  C.  412 ;  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  559 ;  Redding  v.  L  J 
Wilkes,  3  Bro.  C.  C.  400;  Cooke  v.  Tombs,  2  Anst.  420  ;  Cooth  v.  Jack- 
son, 6  Ves.  17,  41 ;  Stokes  v.  Moore,  1  Cox,  219 ;  Frame  v.  Dawson,  14 
Ves.  386 ;  Phillips  v.  Edwards,  33  Beav.  440. 

Payment  of  part  of  the  consideration-money  is  not  an  act  of  part  per- 
formance so  as  to  take  a  contract  out  of  the  Statute  of  Frauds.  See 
Clinan  v.  Cooke,  1  S.  &  L.  40 ;  where  it  seems  that  the  only  circum- 
stance that  could  be  urged  as  an  act  of  part  performance,  was  the  pay- 
ment of  the  sum  of  fifty  guineas  to  Mr.  Cooke ;  but  Lord  Redesdale 
held  it  not  to  be  an  act  of  part  performance.  "  It  has  always,"  observed 
his  Lordship,  "  been  considered  that  the  payment  of  money  is  not  to  be 
deemed  part  performance  to  take  a  case  out  of  the  statute.  Seagood  v. 
Meale,  Prec.  Ch.  560,  is  the  leading  case  on  that  subject ;  there  a  guinea 
was  paid  by  way  of  earnest,  and  it  was  agreed  clearly,  that  it  was  of  no 
consequence  in  ease  of  an  agreement  touching  lands.  Now,  if  payment 
of  fifty  guineas  would  take  a  case  out  of  the  statute,  payment  of  one 
guinea  would  do  so  equally,  for  it  is  paid  in  both  cases  as  part  pay- 
ment, and  no  distinction  can  be  drawn  ;  but  the  great  reason,  as  I  think, 
why  part  payment  does  not  take  such  agreement  out  of  the  statute  is, 
that  the  statute  has  said  (sect.  13),  that  in  another  case,  viz.  with  re- 
spect to  goods,  it  shall  operate  as  part  performance.  And  the  Courts 
have,  therefore,  considered  this  as  excluding  agreements  for  lands,  be- 
cause it  is  to  be  inferred,  that  when  the  legislature  said  it  should  bind 
in  the  case  of  goods,  and  were  silent  as  to  the  case  of  lands,  they  meant, 
that  it  should  not  bind  in  the  case  of  lands."  And  see  CHerlihy  v. 
Hedges,  1  S.  &  L.  123.  However,  notwithstanding  what  is  said  by  Lord 
Redesdale,  a  contrary  doctrine  seems  at  one  time  to  have  prevailed. 
(See  the  cases  cited  in  the  note  to  Clinan  v.  Cooke,  1  S.  &  L.  40.)  But 
Lord  Redesdale's  doctrine  is  now  universally  adopted,  and  it  has  even 
been  recently  laid  down  that  the  payment  of  all  the  purchase-money  will 
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not  be  considered  an  act  of  part  performance  to  take  a  parol  contract  out 
of  the  Statute  of  Frauds :  Hughes  v.  Morris,  2  De  Gex,  Mae.  &  G.  356. 

But  admission  into  possession  having  unequivocal  reference  to  the 
contract,  has  always  been  considered  an  act  of  part  performance.  The 
acknowledged  possession  of  a  stranger  in  the  land  of  another  is  not  ex- 
plicable, except  on  the  supposition  of  an  agreement,  and  has  therefore 
constantly  been  received  as  evidence  of  an  antecedent  contract,  and  as 
sufficient  to  authorise  an  inquiry  into  the  terms,  the  Court  regarding 
r*Tri.l  wna*  nas  been  done  as  a  consequence  of  contract  *or  tenure; 
Morphett  v.  Jones,  1  Swanst.  181 ;  Borret  v.  Gomeserra,  Bunb. 
94  ;  Earl  of  Aylesford's  case,  2  Stra.  183  ;  Lacon  v.  Mertins,  3  Atk.  1 ; 
Wells  v.  Straddling,  3  Ves.  381 ;  Bowers  v.  Gator,  4  Ves.  91  ;  Gregory 
v.  Mighell,  18  Ves.  328  ;  Kine  v.  Balfe,  2  Bull  &  B.  343  ;  Pain  v. 
Coombs,  3  Sm.  &  Giff.  449,  1  De  G.  &  Jo.  34 ;  Shillibeer  v.  Jarvis,  8  De 
G.  Ma.  &  G.  19)  :  a  fortiori  where,  as  in  Lester  v.  Foxcroft,  the  person 
seeking  specific  performance  has  laid  out  money  in  building  or  in  im- 
provements. See  Floyd  v.  Buckland,  2  Freem.  268 ;  Mortimer  v. 
Orchard,  2  Ves.  jim.  243  ;  Toole  v.  Medlicott,  1  Ball  &  B.  393  ;  Wheeler 
v.  D'Esterre,  2  Dow,  359 ;  Norris  v.  Jackson,  10  W.  R.  (V.  C.  S.)  228 ; 
Crook  v.  Corporation  of  Seaford,  6  L.  R.  Ch.  App.  551. 

But  in  all  these  cases,  in  order  to  amount  to  part  performance,  the 
acts  must  be  unequivocally  referable  to  the  agreement ;  and  the  ground 
on  which  Courts  of  equity  have  allowed  such  acts  to  exclude  the  opera- 
tion of  the  statute  is  fraud.  A  party  who  has  permitted  another  to  per- 
form acts  on  the  faith  of  an  agreement,  shall  not  insist  that  the  agree- 
ment is  bad,  and  that  he  is  entitled  to  treat  those  acts  as  if  it  had  never 
existed.  That  is  the  principle,  but  the  acts  must  be  referable  to  the 
contract:  Morphett  v.  Jones,  1  Swanst.  181 ;  Attorney-General  v.  Day, 
1  Ves.  221 ;  Walker  v.  Walker,  2  Atk.  100  ;  Buckmaster  v.  Harrop,  1 
Ves.  346  ;  Whitbread  v.  Brockhurst,  1  Bro.  C.  C.  411 ;  S.  C,  2  V.  & 
B.  154,  n.;  Hawkins  v.  Holmes,  1  P.  Wms.  110  ;  Wills  v.  Stradling,  3 
Ves.  318;  Meynell-Y.  Surtees,  3  Sm.  &  Gift".  101 ;  Hollis  v.  Edwards,  1 
Vern.  159,  and  Mr.  Raithby's  note ;  Farrall  v.  Davenport,  3  Giff.  363. 
"I  take  it,"  observes  Lord  Redesdale,  "  that  nothing  is  to  be  considered 
as  a  part  performance  which  does  not  put  the  paity  into  a  situation  that 
is  a  fraud  upon  him,  unless  the  agreement  is  performed  ;  for  instance, 
if,  upon  a  parol  agreement,  a  man  is  admitted  into  possession,  he  is 
made  a  trespasser  if  there  be  no  agreement.  This  is  put  strongly  in 
the  case  of  Foxcraft  v.  Lyste.r :  there  the  party  was  let  into  possession 
on  a  parol  agreement,  and  it  was  said  that  he  ought  not  to  be  liable  as  a 
wrong  doer,  and  to  account  for  the  rents  and  profits  ;  and  why  ?  Be- 
cause he  entered  in  pursuance  of  an  agreement.  Then,  for  the  purpose 
of  defending  himself  against  a  charge  which  might  otherwise  be  made 
against  him,  such  evidence  was  admissible  ;  and,  if  it  was  admissible  for 
such   purpose,  there   is   no   reason  why  it   should   not  be  admissible 
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throughout.  That,  I  apprehend,  is  the  ground  on  which  Courts  of 
equity  have  proceeded,  in  permitting  part  performance  of  an  agreement 
to  be  a  ground  for  avoiding  the  statute ;  and  I  take  it,  therefore,  that 
nothing  is  to  *be  considered  as  part  performance  -which  is  not  r*^") 
of  that  nature.  Payment  of  money  is  not  part  performance,  for 
it  may  be  repaid ;  and  then  the  parties  will  be  just  as  they  were  before, 
especially  if  repaid  with  interest.  It  does  not  put  a  man  who  has  parted 
with  his  money  into  the  situation  of  a  man  against  whom  an>action  may 
be  brought ;  for  in  the  case  of  Fo.xcra.ft  v.  Lyster,  which  first  led  the 
way,  if  the  party  could  not  have  produced  in  evidence  the  parol  agree- 
ment, he  might  have  been  liable  in  damages  to  an  immense  extent ;  " 
Clinan  v.  Cooke,  1  S.  &  L.  41. 

Moreover,  it  is  essential  that  possession  should  be  delivered  accord- 
ing to  the  contract,  and  not  obtained  wrongfully,  otherwise  it  will  not 
be  considered  as  an  act  of  part  performance.  Thus,  in  Cole  v.  White, 
before  Lord  Camden,  in  1T6T  (cited  1  Bro.  C.  C.  409),  where  there  was 
an  agreement  for  a  lease  for  four  years,  and  the  bill  charged  that  pos- 
session was  given,  the  defendant  pleaded  the  statute,  and  by  his  answer 
denied  that  possession  was  delivered  in  part  performance,  and, swore 
that  the  plaintiff  obtained  it  wrongfully.  The  plea  was  rllowerl,  and 
Lord  Camden  added  that  the  giving  instructions  for  a  lease  could  not 
make  jsart  of  the  case  as  a  part  performance. 

In  Millard  v.  Harvey,  13  W.  R.  (M.  R.)  125,  34  Beav.  23T,  the 
plaintiff's  wife,  without  his  knowledge,  paid  150L  to  the  defendant  with 
the  desire  of  purchasing  a  field  for  the  plaintiff.  The  defendant  refused 
to  sell,  but  kept  the  money  and  paid  no  interest.  A  few  days  after- 
wards he  told  the  plaintiff  he  might  have  the  field  to  put  his  horse  in. 
The  plaintiff  occupied  it  for  ten  years  without  paying  any  rent,  and  in 
ignorance  of  what  his  wife  had  done.  It  was  held  by  Sir  John  Rom- 
illy,  M.  R.,  that  as  there  was  a  contract  with  the  wife  as  agent  for  her 
husband,  subsequently  adopted  by  him,  and  accompanied  by  posses- 
sion for  ten  years,  the  Court  ought  to  decree  specific  performance. 

Where  subsequently  to  the  institution  of  a  suit  for  specific  perform- 
ance of  a  parol  agreement,  upon  the  ground  of  part  performance,  the 
plaintiff  has  obtained  by  Act  of  Parliament  the  means  of  quieting  his 
possession,  without  further  assistance,  from  a  Court  of  equity,  inas- 
much as  the  jurisdiction  in  cases  of  specific  performance  is  discre- 
tionary, his  right  to  a  decree  will  be  materially  affected  vohere  it 
depends  on  the  principle  of  protecting  the  possession :  Meynell  v.  Sur- 
tees,  3  Sm.  &  Giff.  101,  116. 

As  between  landlord  and  tenant,  it  is  to  be  observed  that  the  mere 
continuance  in  possession  by  the  tenant  is  not  alone  of  itself  an  act  of 
part  performance  of  a  parol  agreement.     In  Wills  v.  Stradling,  3  Ves. 
381,  Lord  Loughborough,  C,  *observes,  "  As  to  the  possession 
in  the  case  of  a  tenant,  who  of  course  continues  in  possession  <-         -I 
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unless  he  has  notice  to  quit,  the  mere  fact  of  his  continuance  in  pos- 
session (for  quo  animo  he  continued  in  possession)  would  not  weigh. 
The  delivery  of  possession  by  a  person  having  possession,  to  the  person 
claiming  under  the  agreement,  is  a  strong  and  marked  circumstance : 
but  the  mere  holding  over  by  the  tenant,  which  he  will  do,  of  course, 
if  he  has  no  notice  to  quit,  would  not  of  itself  take  the  case  out  of  the 
statute,  or  even  call  for  an  answer."  See,  also,  Smith  v.  Turner,  Prec. 
Ch.  561 ;  Savage  v.  Carroll,  1  Ball  &  B.  265 ;  Morphett  v.  Jones,  1 
Swanst.  181.  But  in  a  case  where  there  was  a  payment  of  an  increased 
rent  referable  to  the  agreement,  Lord  Loughborough  ordered  the  plea 
of  the  Statute  of  Frauds  to  stand  for  an  answer,  with  liberty  to  except. 
"  Payment  of  additional  rent,"  he  observed,  "  per  se,  is  an  equivocal 
circumstances,  it  is  true.  It  may  be  that  he  shall  hold  over  from  year 
to  year,  the  lease  being  expired.  There  may  be  other  inducements. 
But  how  stands  the  averment  upon  this  plea  ?  It  is,  that  the  landlord 
accepted  the  additional  rent  upon  the  foot  of  the  agreement.  Then  the 
acceptance  upon  the  ground  of  the  agreement,  which  is  the  averment 
upon  this  plea,  is  not  equivocal  at  all.  It  is  incumbent  upon  the  de- 
fendant to  say,  whether  it  was  merely  accepted  upon  a  holding  from 
year  to  year,  or  any  other  ground.  How  would  it  stand  at  law?  Sup- 
pose this  averment  was  proved  by  parol  evidence,  it  would  be  a  good 
lease  for  three  years,  and  would  defend  the  tenant  against  an  ejectment 
brought  within  the  three  first  years.  Charlewood  v.  The  Duke  of 
Bedford  (1  Atk.  497),  which  finally  turned  upon  the  want  of  authority 
in  the  steward,  is  an  authority  upon  which,  under  the  circumstances  al- 
leged in  this  bill,  the  benefit  of  the  plea  ought  to  be  saved  to  the  hear- 
ing :''  Wills  v.  Slradling,  3  Ves.  378 ;  and  see  Lord  Desart  v.  Goddard, 
1  Wallis  Rep.  by  Lyne,  347. 

In  a  recent  case,  Lord  Cranworth,  C,  has  held  the  payment  of  an 
increased  rent  to  be  an  act  of  part  performance :  Nunn  v.  Fabian,  1 
Law.  Rep.  Ch.  App.  35.  And  see  Clarke  v.  Reilly,  2  I.  R.  C.  L. 
(Exch.)  422  ;  Howe  v.  Hall,  4  I.  R.  Eq.  242  ;.Archbold  v.  Lord  Howth, 
1  I.  R.  C.  L.  608. 

The  laying  out  of  money  by  the  tenant  continuing  in  possession,  if 
it  was  part  of  the  contract  that  money  should  be  laid  out,  and  it  is  one 
of  the  considerations  for  granting  the  lease  (the  laying  out  of  which 
must  be  then  with  the  privity  of  the  landlord,  it  is  very  strong  to  take  it 
out  of  the  statute.) — Per  Lord  Loughborough,  C,  in  Wills  v.  Stradling, 
3  Ves.  382.  In  Mundy  v.  Jollijfe,  5  My.  &  Cr.  167,  a  tenant  from  year 
to  year  of  a  farm  having,  at  his  own  expense,  drained  the  lands  upon 
the  farm,  and  laid  down  *into  pasture,  the  only  piece  of  arable 
L  J  land  which  the  farm  contained,  and  repaired  the  buildings,  pur- 
suant to  a  parol  agreement  for  a  lease,  Lord  Cottenham,  C,  (overruling 
the  decision  of  Sir  L.  Shadwell,  V.  C,  reported  9  Sim.  413),  upon 
proof  of  the  agreement  decreed  specific  performance,  saying,  there  was 
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no  doubt  of  the  part  performance.  In  the  case  of  Sutherland  v.  Briggs 
(1  Hare,  26),  the  plaintiff  was  lessee  of  a  house  and  other  premises  for 
a  term  of  thirty-one  years,  at  a  rent  of  60L,  and  was  under  a  covenant 
to  make  certain  improvements  on  the  property.  He  was  also  tenant 
from  year  to  year  of  an  adjoining  meadow  belonging  to  a  different  pro- 
prietor, at  a  rent  of  9Z.  The  lessor  of  the  house  became  the  purchaser 
of  the  meadow,  and  by  arrangement  between  him  and  the  plaintiff,  the 
improvements  were  extended,  and  part  of  the  house  was  made  to  pro- 
ject over  the  field,  and  part  of  the  field  was  attached  to  the  demised 
premises ;  the  plaintiff  paying  about  half  of  the  expense  of  the  altera- 
tions, which  far  exceeded  the  sum  he  had  originally  covenanted  to  lay 
out,  and  also  signing  a  memorandum  which  the  lessor  drew  up,  whereby 
he  agreed  to  pay  an  entire  rent  of  80Z.  a  year  for  the  consolidated  prop- 
erty. It  was  held  by  Sir  James  Wigram,  V.  C,  that  the  extension  of 
the  house  into  the  meadow,  by  the  plaintiff,  with  the  concurrence  of 
his  landlord,  was  evidence  of,  and  was  a  sufficient  consideration  for,  a 
contract  to  demise  the  meadow ;  that  the  act  of  building  part  of  the 
house  upon  the  meadow,  if  it  was  evidence  of  any  right,  was  evidence 
of  a  right  which  affected  the  entire  tenement,  and  that  it  could  not  be 
restricted  so  as  to  affect  only  the  part  of  the  meadow  actually  built 
upon ;  that  the  extension  of  the  house,  part  of  the  demised  premises, 
into  the  meadow  and  the  increase  and  consolidation  of  the  rents,  was 
evidence  that  the  meadow  was  to  be  held  for  the  same  term  as  the  de- 
mised premises  ;  and  that  the  doctrine  with  regard  to  the  mutuality  of 
contracts  had  no  application  to  such  a  case.  "  The  first  point,"  ob- 
served his  Honor,  "  suggested  rather  than  pressed,  was,  that,  the  plain- 
tiff being  in  possession  of  the  meadow  as  tenant  from  year  to  year,  the 
expenditure  upon  the  property  did  not  unequivocally  show  that  it  had 
proceeded  upon  some  antecedent  contract  with  the  landlord.  Un- 
doubtedly, it  is,  in  general,  necessary  that  an  act  of  part  performance, 
which  is  to  take  a  case  out  of  the  Statute  of  Frauds,  should  unequivo- 
cally demonstrate  the  existence  of  some  contract  to  which  it  must  be 
referred:  Morphett  v.  Jones,  1  Swanst.  112.  But  if  the  act  of  extend- 
ing the  house,  in  which  the  tenant  had  an  interest  for  a  term  of  years, 
into  the  meadow,  with  the  landlord's  consent,  be  not  evidence  of  a  con- 
tract between  them,  I  know  not  what  act  on  the  part  of  a  tenant  in 
possession  of  *property  could  possibly  be  so  considered.  Cir- 
cumstances much  less  stringent  have  been  deemed  sufficient  (1  L  -I 
Sugd.  V.  &  P.  p.  20,  10th  ed.)  ;  and  if  the  case  of  Mundy  v.  Jolliffe  (5 
My.  &  Cr.  167),  in  which  Lord  Cottenham  differed  from  the  Vice-Chan- 
cellor  of  England,  may  be  considered  as  correctly  illustrating  the  rule 
of  this  Court  as  to  the  acts  of  part  performance  which  will  take  a  case 
out  of  the  statute,  the  alterations  of  the  garden-fence  and  making  the 
plantation  in  the  meadow,  would  be  sufficient.  In  that  case,  the  ex- 
penditure by  the  tenant  was  in,  draining  the  land,  and  the  Court  decreed 
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Mr.  Jolliffe  to  grant  him  a  lease  upon  the  promise  of  which  it  was  said 
the  expense  of  draining  had  been  incurred. 

"  It  was  next  said,  that  the  justice  of  the  case  would  be  satisfied  by 
giving  to  the  plaintiff  so  much  of  the  meadow  as  the  house  stands  upon, 
which  the  defendant  offered  to  do.  To  the  suggestion,  that  justice 
would  be  satisfied  by  doing  this,  I  cannot  accede ;  for  some  additional 
portion  of  the  meadow  would  be  essential  to  the  enjoyment  of  the 
house.  The  rules  of  this  Court,  however,  will  not  permit  me  so  to 
consider  the  case.  If  the  acts  done  by  the  plaintiff  are  to  be  consid- 
ered acts  of  part  performance,  taking  the  case  out  of  the  operation  of 
the  statute,  the  rules  of  the  Court  entitle  him  to  prove  the  entire  agree- 
ment which  the  acts  relied  upon  were  intended  partly  to  perform.  The 
act  of  building  part  of  the  house  upon  the  meadow  was  an  act  affecting 
the  whole  tenement — namely,  the  meadow — and  not  that  part  of  it  only 
upon  which  the  house  stands.  The  case  of  Mundy  v.  Jolliffe,  will 
apply  also  to  this  part  of  the  present  case."  See,  also,  Howe  v.  Hall, 
4  I.  R.  Eq.  242;  but  see  Frame  v.  Dawson,  14  Ves.  386. 

In  Parker  v.  Smith  (1  Coll.  608),  the  landlord  of  a  coal  set,  having 
four  tenants  in  partnership  together  holding  under  a  lease,  several 
years  of  which  were  unexpired,  entered  into  a  parol  agreement  with  all 
four  upon  the  surrender  of  the  old  lease  to  grant  a  new  one  to  two  of 
the  partners — the  plaintiffs, — upon  the  terms  that  the  partnership 
should  be  dissolved,  and  that  the  plaintiffs  should  release  the  two  re- 
tiring parlners  from  all  liability.  The  dissolution  and  release  so 
agreed  upon  took  place,  b3'  which  the  plaintiffs  took  upon  themselves 
the  liability  which  had  before  been  shared  by  the  four.  Sir  J.  L.  K. 
Bruce,  V.  C,  decreed  specific  performance  of  the  agreement.  "  It  is," 
said  his  Honor,  "  part  of  the  entire  agreement  that  the  dissolution  and 
release  shall  take  place.  They  do  take  place.  It  is  impossible  to  treat 
these  acts  otherwise  than  as  acts  of  part  performance,  taking  the  case 
out  of  the  Statute  of  Frauds." 

Although  there  have  been  acts  of  part  performance,  the  terms  of  the 
contract  must  be  certain  and  ^unambiguous  :  Clinan  v.  Cooke, 
[*??9]  1  S.  &  L.  22;  Boardman  v.  Mostyn,  6  Ves.  467,  410  ;  Symond- 
eon  v.  Tweed,  Prec.  Ch.  374  ;  Foster  v.  Hale,  3  Ves.  712,  713  ;  Savage 
v.  Carroll,  1  Ball  &  B.  265,  551  ;  S.  C,  2  Ball  &  B.  451  ;  Tooke  v. 
Medlicott,  1  Ball  &  B.  404  ;  Lindsay  v.  Linch,  2  S.  &  L.  1  ;  Reynold* 
v.  Waring,  1  Yon.  346. 

Where  the  evidence  of  the  parties  as  to  the  terms  of  the  contract  is 
in  some  respects  contradictory,  specific  performance  will  be  decreed, 
if  the  Court,  by  directing  inquiries  and  collect  what  were  the  terms 
about  which  the  parties  differ.  Thus,  in  Mortimer  v.  Orchard,  2  Ves. 
jun.  243,  where  the  plaintiff  had  built  a  house,  his  witness  proved  an 
agreement  different  from  that  set  up  by  the  bill,  and  the  answers  stated 
an  agreement  different  from  both.     Lord  Loughborough,  C,  said,  that 
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in  strictness,  the  bill  ought  to  be  dismissed,  but,  on  account  of  the  ex- 
penditure, decreed  specific  performance,  according  to  the  agreements 
admitted  by  the  answers. 

So,  likewise,  "  in  a  case  that  came  from  Malton,  in  Yorkshire,  pos- 
session having  been  delivered  in  pursuance  of  a  parol  agreement,  and 
a  dispute  arising  upon  the  terms  of  the  agreement,  Lord  Thurlow 
thought  proper  to  send  it  to  the  Master,  upon  the  ground  of  the  pos- 
session being  delivered,  to  inquire  what  the  agreement  was.  The  diffi- 
culty there,  was  in  ascertaining  that.  The  Master 'decided  as  well  as 
he  could  ;  and  then  the  cause  came  before  Lord  Rosslyn,  upon  further 
directions,  who  certainly  seemed  to  think  Lord  Thurlow  had  gone  a 
great  way,  and  either  drove  them  to  a  compromise,  or  refused  to  go  on 

with  the  decree  upon  the  principle  on  which  it  was  made Per  Lord 

Eldon,  in  Boardman  v.  Mostyn,  6  Ves.  470,  in  which  case  his  Lordship 
also  observed,  "  that,  if  it  was  res  integra,  the  soundest  rule  would  be, 
that,  if  the  party  leaves  it  uncertain,  the  agreement  is  not  taken  out  of 
the  statute  sufficiently  to  admit  of  its  being  enforced."  See,  also, 
Mundy  v.  Jolliffe,  5  My.  &  Cr.  177,  in  which  case  Lord  Cottenham 
says,  "  Courts  of  equity  exercise  their  jurisdiction  in  decreeing  specific 
performance  of  verbal  agreements,  where  there  has  been  part  perform- 
ance, for  the  purpose  of  preventing  the  great  injustice  which  would 
arrse  from  permitting  a  party  to  escape  from  the  engagements  he  has 
entered  into,  upon  the  ground  of  the  Statute  of  Frauds,  after  the  other 
party  to  the  contract  has,  upon  the  faith  of  such  engagement,  expended 
his  money,  or  otherwise  acted,  in  execution  of  the  agreement.  Under  such 
circumstances,  the  Court  will  struggle  to  prevent  such  injustice  from 
being  effected ;  and  with  that  object  it  has  at  the  hearing,  when  the 
plaintiff  haS  failed  to  establish  the  precise  terms  of  the  agreement, 
endeavoured  to  collect,  if  it  can,  *what  the  terms  of  it  really 
were."  See  also  Laird  v.  The  Birkenhead  Railway  Company,  t  '?8°] 
Johns.  500 ;  Wilson  v.  The  West  Hartlepool  Railway  Company,  10 
Jur.  N.  S.  1065  ;  11  Jur.  N.  S.  124  ;  13  W.  R.  (M.  R.)  4 ;  76.  (L.  J.) 
361  ;  34  Beav.  187  ;  S.  C,  2  De  G.  Jo.  &  Sm.  475  ;  Oxford  v.  Provand, 
2  L.  R.  P.  C.  135,  148  ;  Baumann  v.  James,  3  L.  R.  Ch.  App.  508. 

It  must  be  always  borne  in  mind,  "that  part  performance,  to  take  a 
case  out  of  the  Statute  of  Frauds,  always  supposes  a  completed  agree- 
ment. There  can  be  no  part  performance  where  there  is  no  completed 
agreement  in  existence.  It  must  be  obligatory,  and  what  is  done  must 
be  under  the  terms  of  the  agreement,  and  by  force  of  the  agreement." 
Per  Lord  Brougham  in  Lady  Thynne  v.  Earl  of  Glengall,  2  H.  L. 
Cas.  158  ;  In  re  Thomas  Ryan,  3  I.  R.  Eq.  238. 

Companies  and  corporations  are  bound  equally  with  individuals  by 
acts  of  part  performance :  Wilson  v.  The  West  Hartlepool  Railway  Com- 
pany, 10  Jur.  N.  S.  1064  ;  11  Jur.  N.  S.  124,  13  W.  R.  (M.  R.)  4,  lb. 
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(L.  J.)  361  ;  34  Beav.  181 ;  2  De  G.  Jo.  &  Sm.  475  ;  Steeven's  Hospital 
v.  Dyas,  15  Ir.  Ch.  Rep.  405. 

An  agreement  by  a  corporation  to  let  land  upon  lease,  although  not 
under  their  seal,  will  be  enforced  against  the  corporation,  where  there 
have  been  acts  of  part  performance  on  the  part  of  the  intended  lessee. 
See  Crook  v.  Corporation  of  Seaford,  6  L.  R.  Ch.  App.  551.  There 
at  a  general  court  of  assembly  of  the  corporation,  on  the  5th  of  January, 
1860,  a  resolution  was  passed  and  entered  in  the  books  of  the  corpora- 
tion, agreeing  to  let  to  the  plaintiff  the  flat  part  of  the  beach  opposite 
to  his  field  for  the  term  of  three  hundred  years,  to  commence  on  the 
14th  of  February,  1860,  at  10s.  per  annum  rent,  the  land  to  be  stumped 
out  by  the  committee  and  the  plaintiff,  at  the  plaintiff's  expense,  and  a 
concrete  terrace  was  to  be  completed  by  the  plaintiff  for  a  public  walk. 
A  copy  of  the  resolution  was  sent  to  the  plaintiff,  who  accepted  the 
terms  offered,  stumped  out  and  entered  into  possession  of  the  lands  of 
the  corporation,  and  from  the  14th  of  February,  1860,  to  1865,  paid  the 
rent  of  1 0s.  per  annum  to  the  corporation.  The  plaintiff  al-o,  on  the  faith 
of  the  agreement,  erected  a  sea  wall  about  "700  feet  long  (averaging  ten 
feet  high  and  three  feet  thick),  and,  in  February,  1861,  completed  a 
concrete  terrace,  in  accordance  with  a  plan  submitted  to  the  corpora- 
tion, which  was  left  open  as  a  public  walk.  The  bailiff  and  other  mem- 
bers of  the  corporation  had  inspected  the  works  during  their  progress. 
In  1864  the  corporation  gave  the  plaintiff  notice  to  quit,  and,  after 
much  negotiation,  in  1869  brought  an  action  of  ejectment  against  the 
plaintiff.  *Upon  a  bill  filed  by  the  plaintiff,  it  was  held  by 
L  J  Lord  Hatherley,  C,  affirming  the  decision  of  Sir  John  Stuart, 
V.  C.  (10  L.  R.  Eq.  678),  that  he  was  entitled  to  a  decree  for  specific 
performance  against  the  corporation.  "  One  of  the  objection's,"  said  his 
Lordship,  "raised  by  the  corporation  upon  this  bill  being  filed,  was 
that  the  agreement  was  not  under  seal.  But  a  corporation,  although  it 
may  not  have  eyes  to  see  what  is  going  on,  has  agents  who  can  see,  and 
if  the  corporation  allow  a  wall  to  be  built  and  money  to  be  expended 
on  the  faith  of  a  resolution  regularly  entered  in  their  books,  they  must 
be  answerable.  As  to  the  power  of  this  corporation  to  grant  such  a 
lease,  they  are  not  within  the  Municipal  Corporations  Act,  and  they 
get  a  wall  and  terrace  built  upon  land  which  was  Of  no  use  to  them, 
and  they  thereby  encourage  people  to  build  houses.  It  cannot  be  said 
to  be  an  improvident  lease." 

It  has  been  said  in  a  recent  case,  that  the  doctrine  of  part  perform- 
ance of  a  parol  agreement  is  not  to  be  extended  by  the  Court,  and  that 
it  is  inapplicable  to  the  case  where  a  trustee  has  a  power  to  lease,  at  the 
request,  in  loriting,  of  a  married  woman,  which  has  not  been  made. 
See  Phillips  v.  Edwards,  33  Beav.  440. 

This,  however,  is  a  mere  dictum,  as  there  was  no  act  of  part  perform- 
ance in  the  case. 


LESTER    V.     FOXCROFT.  1039 


Although  it  is  clear  that  where  a  parol  contract  is  made  in  consid- 
eration of  marriage,  the  subsequent  marriage  will  not  be  an  act  of  part 
performance  so  as  to  take  the  case  out  of  the  .Statute  of  Frauds,  inas- 
much as  the  statute  expressly  provides  that  a  contract  in  consideration 
of  marriage  shall  ntt  be  binding  unless  it  be  in  writing  (Dundas  v. 
Dutens,  1  Yes.  Jun.  196  ;  Lassence  v.  Tierney,  1  Mac.  &  G.  551 ;  War- 
den v.  Jones,  23  Beav.  487,  De  G.  &  Jo.  76  ;  Cooper  v.  Warmold,  7  W. 
R.  (M.  R.)  402  ;  Caton  v.  Caton,  1  Law  Rep.  Ch.  App.  13T,  affirmed  2 
L.  R.  Ho.  Lo.  127,  reversing  S.  C,  13  W.  R.  (V.  C.  S.)  801,  33  L.  J. 
(Ch.)  564  ;  M'Askie  v.  M'Cay,  2  I.  R.  Eq.  441  ;  nevertheless,  a  parol 
contract  may  be  taken  out  of  the  statute  by  acts  of  part  performance 
independently  of  the  marriage.  Thus,  in  Surcombe  v.  Pinniger,  3  De 
G.  M.  &  G.  571,  a  father  previous  to  the  marriage  of  his  daughter  told 
her  intended  husband  that  he  meant  to  give  certain  leasehold  property 
to  them  on  their  marriage.  After  the  marriage  he  gave  up  possession 
of  the  property  to  the  husband,  to  whom  he  directed  the  tenants  to  pay 
the  rents,  and  handed  to  the  husband  the  title  deeds.  The  husband  also 
expended  money  upon  the  property.  It  was  held  by  the  Lords  Justices, 
that  there  had  been  sufficient  part  performance  of  the  parol  contract 
to  take  the  *case  out  of  the  Statute  of  Frauds.  "  In  this  case," 
said  Lord  Justice  Turner,  "  there  is  a  part  performance  by  the  <-  -I 
delivering  up  of  possession  to  the  husband — a  fact  which  has  been  al- 
ways held  to  change  the  situations  and  rights  of  the  parties,  and  there 
has  been  considerable  expenditure  by  him  on  the  property.  There  is, 
therefore,  here  what  was  wanting  in  Lassence  v.  Tierney,  viz.,  acts  of 
part  performance,  besides  the  marriage.  The  difficulty  in  these  cases 
is  that  the  Statute  of  Frauds  presents  an  obstacle  to  suing  upon  the 
agreement.  But  it  has  been  held,  in  many  cases,  that  if  there  be  a 
written  agreement  after  marriage  in  pursuance  of  a  parol  agreement  be- 
fore marriage,  this  takes  the  case  out  of  the  statute,  so  does  also  part 
performance."     See  also  Taylor  v.  Beech,  1  Ves.  297. 

Although  marriage  is  not  a  part  performance  of  a  contract  within  the 
Statute  of  Frauds,  nevertheless  where  a  person  marries  upon  the  faith 
of  representations  or  promises  made  to  him  for  the  purpose  of  influ- 
encing his  conduct  with  reference  to  the  marriage,  the  person  making 
such  representations  or  promises  will  be  compelled  in  equity  to  make 
them  good,  not  only  at  the  instance  of  the  person  to  whom  they  were 
made  {Eammersley  v.  De  Biel,  12  C.  &  F.  45 ;  S.  C,  nom.  De  Biel  v. 
Thompson,  3  Beav.  469  ;  Payne  v.  Mortimer,  1  Giff.  118 ;  4  De  G.  & 
Jo.  447  ;  Alt  v.  Alt,  4  Giff.  84  :  and  see  Loffus  v.  Maw,  3  Giff.  592)  ;  but 
also  at  the  instance  of  the  issue  of  the  marriage  (  Walford  v.  Gray,  13 
W.  R.  (V.  0.  S.)  335;  lb.  (L.  C.)  761).  See  also  Skidmore  v.  Brad- 
ford, 8  L.  R.  Eq.  134. 

The  representation  or  promise  must;  however,  be  clear  and  absolute 
(Bandall  v.  Morgan,  12  Yes.  67  ;  and  see  Maunsell  v.  White,  1  Jo.  &  L. 
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567  ;  Loxleij  v.  Heath,  27  Beav.  523  ;  1  De  G.  F.  &  Jo.  489 ;  Kay  v. 
Cook,  3  Sm.  &  Giff.  407  ;  Jameson  v.  Stein,  21  Beav.  5)  ;  and  where  it 
is  contained  in  a  lost  document  parol  evidence  is  admissible  as  to  its 
contents  :   Gilchrist  v.  Herbert,  26  L.  T.  Rep.  (N.  S.)  381. 

A  parol  promise,  moreover,  made  prior  to  a  marriage  cannot  be  en- 
forced if  the  marriage  did  not  take  place  by  reason  of  any  reliance  on 
such  promise,  or  if  it  was  not  acted  on  as  a  reason  and  consideration 
for  the  marriage  :  Goldicutt  v.  Townsend,  28  Beav.  445 ;  Jameson  v., 
Stein,  21  Beav.  5  ;  and  a  fortiori  where  it  is  waived  by  the  parties  ;  Gaton' 
v.  Gaton,  2  L.  R.  Ho.  Lo.  127,  142 

And  where  the  representation  is  merely  of  what  a  party  intends  to 
do,  without  pledging  himself  to  its  performance,  or  where  the  promise 
is  of  such  a  character  that  the  person  making  it  refuses  to, enter  into  a 
contract,  giving  the  party  to  whom  it  is  made  to  *  understand 
L  J  that  he  must  rely  on  or  trust  to  his  honour,  it  has  been  held, 
though  with  great  conflict  of  opinion,  that  the  Court  of  Chancery  can- 
not enforce  the  performance  of  the  representation  or  promise  :  Maunsell 
v.  White,  1  Jo.  &  L.  539 ;  4  Ho.  Lo.  Ca.  1039 ;  Jorden  v.  Mooney,  5 
Ho.  Lo.  Ca.  185  ;  S.  G.,  nom.  Money  v.  Jorden,  15  Beav.  372  ;  2  DeG. 
Mac.  &  G.  318.  See  the  remarks  on  this  case  in  Loffus  v.  Maw,  3  Giff. 
592,  604  :  Prole  v.  Soady,  2  Giff.  1 ;  M'Askie  v.  M '  Cay,  2  I.  R.  Eq.  447. 

Although  a  written  contract  cannot  be  varied  by  parol,  a  Court  of 
equity,  when  there  have  been  acts  of  part  performance  of  the  parol 
variation,  will  decree  a  specific  performance  of  the  contract,  with  the 
variation.  Thus,  in  the  Anonymous  case,  reported  5  Vin.  Ab.  522, 
pi.  38,  W.  leased  a  house  to  N.  for  eleven  years,  and  was  to  allow  20Z. 
to  be  laid  out  in  repairs.  The  agreement  was  reduced  into  writing, 
signed  and  sealed  by  both  parties.  N.  repaired  the  house,  and  finding 
it  to  take  a  much  greater  sum  than  the  20L,  told  W.  of  it,  and  that  he 
would,  nevertheless,  go  on,  and  lay  out  more  money,  if  he  would  en- 
large the  term  to  twenty-one  years,  or  add  fourteen,  or  as  many  as  N. 
should  think  fit.  W.  replied  that  they  would  not  fall  out  about  that, 
and  afterwards  declared  that  he  would  enlarge  the  term,  without  men- 
tioning any  term  in  certain.  The  question  was,  whether  this  new  agree- 
ment, made  by  parol,  which  varied  from  the  written  agreement,  should 
be  carried  into  execution,  notwithstanding  the  Statute  of  Frauds  ?  The 
Master  of  the  Rolls  said,  that,  before  the  statute,  written  agreements 
could  not  be  controlled  by  a  parol  agreement,  contrary  to  it,  or  alter- 
ing it ;  but  this  is  a  new  agreement,  and  the  laying  out  the  money 
is  a  performance  on  one  part,  and  ought  to  be  carried  into  execution  ; 
and  built  his  decree  upon  these  cases — first,  where  a  parol  agreement 
was  for  a  building  lease,  and  before  it  was  reduced  into  writing  the 
lessee  began  to  build,  and,  after  differing  on  the  terms  of  the  lease,  the 
lessee  brought  a  bill,  and  the  lessor  insisted  on  the  Statute  of  Frauds : 
the  Lord  Keeper  dismissed  the  bill,  but  the  plaintiff  was  relieved  in 
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Rom.  Proc. :  and  the  second  was  a  case  in  Lord  Jefferies'  time,  MS. 
Rep.  Mich.,  4  Geo.,  Cane. 

A  contract  will  be  taken  out  of  the  Statute  of  Frauds  where  the 
provisions  of  the  statute  have  not  been  complied  with,  in  consequence 
of  the  fraud  of  the  person  against  whom  a  decree  for  specific  perform- 
ance is  sought :  Maxwell  v.  Montacute,  Prec.  Ch.  526  ;  Walker  v.  Wal- 
ker, 2  Atk.  98  ;  Joynes  v.  Statham,  3  Atk.  389  ;  Whitchurch  v.  Bevis, 
2  Bro.  C.  C.  565  ;  Lincoln  v.  Wright,  4  De  G.  A  Jo.  16,  22  ;  and,  there- 
fore, in  the  principal  case,  even  had  there  been  no  acts  *of  part  i-^jtoj-i 
performance  of  the  agreement,  if,  as  was  alleged,  the  execution 
of  the  lease  had  been  prevented  by  indirect  and  unfair  means,  there 
might  have  been  sufficient  grounds  for  the  Court  to  have  decreed  a 
specific  performance. 

Lord  North  appears  to  have  thought,  although  he  never  actually  so 
decided,  that  where  it  was  part  of  the  agreement  that  it  should  be  put 
into  writing,  the  agreement  would  be  taken  out  of  the  Statute  of 
Frauds.  See  Mollis  v.  Whiteing  or  Edwards,  1  Vern.  151,  159  ;  Leak 
v.  Morrice,  2  Ch.  Ca.  135.  But  Lord  Thuiiow,  in  Whitchurch  v.  Bevis, 
where  this  doctrine  was  urged  at  the  Bar,  said,  "  I  take  that  to  be  a 
single  case,  and  to  have  been  overruled.  If  you  interpose  the  medium 
of  fraud,  by  which  the  agreement  is  prevented  from  being  put  into 
writing,  I  agree  to  it ;  otherwise,  I  take  Lord  North's  doctrine,  '  that 
if  it  had  been  laid  in  the  bill  that  it  was  part  of  the  agreement  that 
it  should  be  put  into  writing,  it  would  have  done,'  to  be  a  single  de- 
cision, and  contradicted,  though  not  expressly,  yet  by  the  current  of 
opinions." 

Where  a  partnership,  or  an  agreement  in  the  nature  of  a  partnership, 
exists  between  two  persons,  and  land  is  acquired  by  the  partnership,  as  a 
substratum  for  such  partnership,  the  land  is  in  the  nature  of  the  stock- 
in-trade  of  the  partnership ;  and,  the  partnership  being  proved  as  an 
independent  fact,  the  Court,  without  regarding  the  Statute  of  Frauds, 
will  inquire  of  what  the  partnership  stock  consisted,  whether  it  be  of 
land,  or  of  property  of  any  other  nature  :  Dale  v.  Hamilton,  5  Hare, 
369  ;  2  Ph.  266  ;  and  see  Darby  v.  Darby,  3  Drew.  495. 

Parol  agreements,  also,  although  there  be  no  act  of  part  performance, 
will  be  taken  out  of  the  Statute  of  Frauds,  where  the  person  sought  to 
be  bound,  admits  the  contract.  Thus,  where-  a  bill  has  been  filed  for 
specific  performance  of  an  agreement,  though  not  in  writing,  nor  so 
stated  in  the  bill,  if  the  defendant  by  his  answer,  admits  the  agreement 
stated  in  the  bill,  it  takes  it  entirely  out  of  the  mischief  the  statute  was 
designed  to  obviate  ;  and,  as  there  would  be  no  danger  of  perjury,  the 
Court  would  decree  it,  and  if  the  defendant  should  die,  upon  a  bill  of 
revivor  against  his  heir,  the  principle  going  throughout,  and  equally 
binding  the  representatives  :  The  Attorney-General  v.  Day,  1  Ves.  221  ; 
vol.  i 66 
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Lacon  v.  Mertins,  3  Atk.  3.  However,  Lord  Bathurst,  in  Eyre  v.  Pop- 
ham,  Lofft's  Rep.  808,  809,  thought  otherwise. 

But,  although  a  parol  agreement  is  admitted  by  the  answer,  if  the 
defendant  insists  upon  the  Statute  of  Frauds,  it  will  be  a  bar  to  a 
decree  for  specific  performance :  Moore  v.  Edwards,  4  Ves.  23  ;  Gooth 
v.  Jackson,  6  Ves.  12;  Bowe  v.  Teed,  15  Ves.  315;  and  Blagden  v. 
r=HJ7SF--|  Bradbear,  12  Ves.  4T1,  where  *Sir  William  Grant,  M.  R.,  ob- 
serves, that  it  is  immaterial  what  admissions  are  made  by  a 
defendant  insisting  upon  the  benefit  of  the  statute,  for  he  throws  it  upon 
the  plaintiff  to  show  a  complete  written  agreement ;  and  it  can  no  more 
be  thrown  upon  the  defendant  to  supply  defects  in  the  agreement  than 
to  supply  the  want  of  an  agreement. 

Where,  however,  a  defendant  by  answer  admits  an  agreement,  if  he 
means  to  rely  on  the  fact  of  it  not  being  in  writing  and  signed,  and  so 
being  invalid  by  reason  of  the  Statute  of  Frauds,  he  must  say  so : 
otherwise  he  is  taken  to  mean  that  the  admitted  agreement  was  a 
written  agreement  good  under  the  statute,  or  else  that  on  some  other 
ground  it  was  binding  on  him  (per  Lord  Cranworth,  C,  in  Ridgway  v. 
Wharton,  3  De  G.  M.  &  G.  689  ;  S.  C,  6  Ho.  L.  Cas.  238  ;  and  see 
Bays  v.  Astley,  4  De  G.  Jo.  &  Sm.  34  ;  12  W.  R.  (L.  J.)  64).  So  in 
Skinner  v.  M'Douall,  2  De  G.  &  Sm.  265,  where  a  defendant  by  his 
answer  alleged  that  no  formal  note  of  the  agreement  charged  by  the 
bill  was  made,  and  denied  that  any  binding  agreement  ever  existed,  but 
he  did  not  expressly  claim  the  benefit  of  the  Statute  of  Frauds,  it  was 
held  by  Sir  J.  L.  Knight  Bruce,  V.  C,  at  the  hearing  that  he  was  not 
entitled  to  the  benefit  of  the  statute. 

If  a  defendant  admits  and  submits  to  perform  a  parol  agreement,  he 
cannot  afterwards,  b3r  an  answer  to  the  bill  when  amended,  insist  upon 
the  statute  :  Spurrier  v.  Fitzgerald,  6  Ves.  548. 

Where  a  bill  does  not  allege  a  sufficient  agreement  within  the  Statute 
of  Frauds,  the  objection  may  be  taken  by  demurrer.  Wood  v.  Midgley, 
2  Sm.  &  G.  115  ;  5  De  G.  Mac.  &  G.  41 ;  Pain  v.  Coombs,  3  Sm.  &  Gin5. 
449;  1  De  G.  &  Jo.  3<* 


In   almost   every  State   of  this  New  York,  34  ;  Hah  and  Wife  v. 

Union,  the   rule   is   well    settled,  Hall  et  al.,  1  Gill,  383,  389 ;  Annan 

that,  in  equity,  part  performance  v.    Merritt,    13    Connecticut,  479, 

takes   a   parol   agreement    out   of  491  ;  Eaton   v.    Whitaker,   18  Id 

the   operation   of   the    Statute  of  222,  229  ;  Newton  v.  Swazey  et  al., 

Frauds  :    see   Parkhurst   v.    Van  8  New  Hampshire,  9,  13  ;   Tilton 

Cortland,    14    Johnson,    15,    31 ;  v.  Tilton,  9  Id.  386,  389 ;  Farrar 

Welsh  v.  Bayard,  6   C.  E.  Green,  v.  Patton,  20  Missouri,  81 ;  Despain. 

186;    Freeman   v.    Freeman,    43  v.  Carter,  21  Id.  331 ;  The  School 
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District  v.  Mectron,  4  Wisconsin, 
7  9 ;  Dugan  v.  Colville,  3  Texas, 
126  ;  Howe  v.  Sogers,  32  Id.  218  ; 
Boze  v.  Davis,  14  Id.  331  ;  CZa?/- 
ton  v.  Frazier,  33  Id.  91  ;  Peck- 
ham  v.  Berken,  8  Rhode  Island, 
17.  Estates  for  years  are  within 
the  principle,  as  well  as  those  of 
greater  duration  ;  and  hence,  even 
if  a  lease  were  within  the  clause  of 
the  statute  which  provides  that 
agreements  which  cannot  be  per- 
formed in  a  year,  must  be  in  writ- 
ing, it  would  be  taken  out  of  it  by 
the  entry  of  the  lessee,  and  the  pay- 
ment of  rent ;  Grant  v.  Bamsay, 
1  Ohio,  N.  S.  157.  In  Tennessee, 
however,  part  performance  is  not 
allowed  to  have  the  effect  of  taking 
a  case  out  of  the  statute ;  and 
specific  performance  is  never  de- 
creed of  a  parol  contract  to  con- 
vey ;  Patton  v.  M'  Glure,  Martin  & 
Yerger,  333 ;  Bidley  et  al.  v. 
M'Nairy  et  als.,  2  Humphreys, 
114.  And  the  same  rule  prevails 
in  Kentucky,  unless  the  possession 
is  accompanied  or  followed  by  such 
a  change  of  position  on  the  part  of 
the  purchaser  as  would  subject  him 
to  loss  for  which  he  could  not  other- 
wise have  adequate  compensation 
or  redress :  see  Worley  v.  Tuggle, 
4  Bush.  168,  190.  It  is  held  in 
like  manner  in  North  Carolina, 
that  although  there  has  been  part 
performance,  as  payment  and  de- 
livery of  possession,  yet,  if  the 
defendant  denies  the  contract,  and 
insists  on  the  statute,  no  relief 
will  be  afforded  in  chancery  ;  if  he 
admits  the  contract  and  insists  on 
the  statute,  the  court  will  order  an 
account,  and  will  decree  compen- 
sation to  the  plaintiff  for  his  pay- 


ments, and  expenditures  in  im- 
provements; Ellis  v.  Ellis,  1 
Devereux,  Equity,  341,  398  ;  Albea 
v.  Griffin,  2  Devereux  &  Battle's 
Equity,  9  ;  Dunn  v.  Moore,  3  Ire- 
dell's Equity,  364  ;  Allen  v.  Cham- 
bers, 4  Id.  125,  130;  Plummer  v. 
Owen,  1  Busbee,  Eq. ;  Barnes  v. 
Teague,  1  Jones,  Eq.  217.  In 
Massachusetts  and  Maine,  the 
equity  powers  of  the  courts,  by 
statute,  extended  only  to  the  spe- 
cific execution  of  written  contracts  ; 
Rev.  St.  of  Mass.,  c.  81,  s.  8 ; 
Dwight  v.  Pomeroy  et  al.,  17  Mas- 
sachusetts, 303,  327  ;  Brooks  v. 
Wheelock,  11  Pickering,  439  ;  Acts 
of  Maine,  1830,  c.  462  ;  Rev.  St. 
c.  96,  s.  10,  Bubier  v.  Bubier,  24 
Maine,  42  ;  and  they  had  no  juris- 
diction to  decree  specific  perform- 
ance of  a  parol  contract  under  any 
circumstances ;  Stearns  v.  Hub- 
bard et  al.,  8  Greenleaf,  320 ; 
Wilton  v.  Harwood,  23  Maine, 
131 ;  Jacobs  v.  The  Bail  Boad,  8 
Cushing,  223. 

The  jurisdiction  has  been  en- 
larged in  Massachusetts,  and  ex- 
tends to  relief  by  way  of  specific 
performance,  either  of  contracts 
wholly  unwritten  or  of  stipula- 
tions proved  by  parol,  and  incor- 
porated into  the  contract  by  the 
judicial  rectification  of  the  written 
instrument ;  Metcalf  v.  Putnam,  9 
Allen,  91;  Glass  v.  Hidbert,  102 
Massachusetts,  25,  33  ;  The 
Stockham  Iron  Go.  v.  The  Hud- 
son Iron  Co.,  lb.  45. 

It  is  universally  agreed,  that  the 
ground  upon  which  courts  of  chan- 
cery consider  part  performance  of 
a  parol  agreement,  as  creating  an 
equity    to    have    the    agreement 
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specifically  executed  notwithstand- 
ing the  statute,  is,  that  it  would  be 
a  fraud  upon  the  party  if  the 
transaction  were  not  completed ; 
Hamilton  v.  Jones,  3  Gill  &  John- 
son, 127  ;  Heth's  Ex'or  v.  Woold- 
ridge's  Ex'or,  6  Randolph,  605, 
60T ;  Carlisle  v.  Fleming  et  al.,  1 
Harrington,  421,  430  ;  Townsend 
v.  Houston,  Id.  532,  540 ;  Anderson 
v.  Chick,  1  Bailey's  Equity,  118, 
124;  Rathbun  v.  Rathbun,  6  Bar- 
bour's S.  Ct.  99,  106  ;  Despain  v. 
Carter,  21  Missouri,  331  ;  Oil- 
more  v.  Johnson,  14  Georgia,  683  ; 
Farrar  v.  Patton,  20  Missouri,  81. 
Nothing,  therefore,  will  be  deemed 
part  performance,  or  held  to  war- 
rant a  decree  for  the  specific  exe- 
cution of  an  oral  contract,  which 
does  not  place  the  party  in  a  posi- 
tion which  is  a  fraud,  hardship,  or 
imposition  on  him,  unless  the  con- 
tract is  performed  ;  Tilton  v.  Til- 
ton,  9  New  Hampshire,  386,  390  ; 
M'Kee  v.  Phillips,  9  Watts,  85, 
86  ;  Allen's  Estate,  1  Watts  & 
Serg.  383,  385  ;  Crane  v.  Gough, 
3  Maryland,  Chancery,  119  ;  Haw- 
kins v.  Hunt,  14  Illinois,  42 ; 
Chambers  v.  Lecompte,  9  Missouri, 
569  ;  White  v.  Watkins,  23  Id.  423  ; 
Gilbert  v.  The  Trustees,  1  Beasley, 
119,  204.  "  The  ground  of  the  re- 
lief in  chancery,"  said  Chancellor 
Kent,  in  Parkhurst  v.  Van  Cort- 
land, 1  Johnson's  Chancery,  214, 
284,  "  is  the  fraud  in  permitting  a 
parol  agreement  to  be  partly  exe- 
cuted, and  in  leading  on  a  party  to 
expend  money  in  the  melioration 
of  the  estate,  and  then  to  with- 
draw from  the  performance  of  the 
contract.  The  courts  of  equity, 
in  their  anxiety  to  guard  the  party 


from  the  effects  of  fraud,  have 
been  led  to  some  fluctuating  de- 
cisions on  this  point  of  part  per- 
formance ;  but  the  current  of  cases, 
both  ancient  and  modern,  is  pretty 
uniform  and  consistent  with  the 
principle  I  have  stated,  and  the 
tendency  of  the  latter  cases  is  to 
prefer  giving  the  party  compensa- 
tion in  damages,  instead  of  a 
specific  performance.  Wherever 
damages  will  answer  the  purpose 
of  indemnity,  this  alternative  is 
to  be  preferred,  as  it  will  equally 
satisfy  justice,  and  will  be  in  coin- 
cidence with  the  provisions,  and  in 
support  of  the  authority  of  the 
statute."  Moreover,  it  must  be 
some  positive  and  palpable  act, 
having  unquestionable  reference  to 
the  agreement,  and  clearly  in- 
tended to  Joe  in  execution  of  it ; 
Hatcher  et  al.  v.  Hatcher  et  al.,  1 
M'Mullan's  Equity,  311,  318; 
Smith  v.  Smith,  1  Richardson's 
Equity,  130,  133;  Robertson  v. 
Robertson,  9  Watts,  32,  42 ;  Ham, 
v.  Goodrich,  2  Fogg,  32  ;  Davis 
v.  Moore,  9  Richardson,  215; 
Peckham  v.  Barker,  8  Rhode 
Island,  IT.  "It  is  well  settled, 
that  if  a  party  sets  up  part  per- 
formance, to  take  a  parol  agree- 
ment out  of  the  statute,  he  must 
show  acts  unequivocally  referring 
to,  and  resulting  from,  that  agree- 
ment ;  such  as  the  party  would 
not  have  done,  unless  on  account 
of  that  very  agreement,  and  with 
a  direct  view  to  its  performance  ; 
and  the  agreement  set  up  must  ap- 
pear to  be  the  same  with  the  one 
partly  performed.  There  must  he 
no  equivocation  or  uncertainty  in 
the  case.     The  ground  of  the  in- 
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terference  of  the  court  is  not 
simply  that  there  is  proof  of  the 
existence  of  a  parol  agreement, 
but  that  there  is  fraud  in  resist- 
ing the  completion  of  an  agree- 
ment partly  performed."  Phillips 
v.  Thompson,  1  Johnson's  Chan- 
cery, 131,  149;  Anthony  v.  Left- 
wich,  3  Randolph,  238,  247,  277  ; 
Moore  v.  Small,  7  Harris,  461 ; 
Cox  v.  Cox,  2  Casey,  375.  Acts 
which  are  applicable  to  something 
else  than  the  parol  agreement,  will 
not  be  part  performance  of  it ; 
Duvallv.  Myers,  2  Maryland,  Ch. 
20.  If,  for  example,  a  tenant  claim- 
ing specific  performance  of  a  parol 
agreement  to  renew  a  lease,  has 
merely  done  acts  which  it  was  his 
duty  to  do  under  the  old  lease, 
they  will  not  be  sufficient ;  Bryne 
v.  Romaine,  2  Edwards,  445,  446. 
There  is  no  doubt  that  the  de- 
livery of  possession,  or  the  ven- 
dee's entry  with  the  vendor's  con- 
sent, and  the  making  of  valuable 
improvements,  will  be  such  part 
performance  as  will  entitle  the 
vendee  to  a  specific  execution ; 
Parkhurst  v.  Van  Cortland,  14 
Johnson,  15 ;  Wetmore  v.  Whites, 
2  Caine's  Cases,  87, 109  ;  Mor eland 
v.  Lemasters,  4  Blackford,  383, 
385  ;  Byrd  v.  Odem,  9  Alabama, 
756,  764  ;  Finucane  v.  Kearney  et 
al.,  1  Freeman,  65,  69 ;  Simmons 
v.  Hill  et  al.,  i  Harris  &  M'Henry, 
252 ;  Newton  v.  Swazey  et  al.,  8 
New  Hampshire,  9, 14  ;  Ottenhouse 
v.  Burleson,  11  Texas,  87  ;  John- 
son v.  M'Gruder,  15  Missouri, 
365 ;  Despain  v.  Carter,  21  Id. 
331 ;  Dugan  v.  Colville,  8  Texas, 
126  ;  Mimms  v.  Lockett,  33  Geor- 
gia, 9.     In  like  manner,  payment 


of  the  purchase-money,  and  being 
let  into  possession  are  sufficient ; 
Dugan  et  al.  v.  Gittings  et  al.,  3 
Gill,  140,  157  ;  Thornton  v.  Heirs 
of  Henry,  2  Scammon,  219,  220  ; 
Shirley  v.  Spencer,  4  Gilman,583, 
600  ;  Finucane  v.  Kearney  et  al , 
Freeman,  65,  68  ;  Lessee  of  Bil- 
lington  v.  Welsh,  5  Binney,  129  ; 
Haines  v.  Haines,  6  Maryland, 
435.  And,  though  of  the  forego- 
ing cases,  some  connect  the  making 
of  improvements,  and  others  the 
payment  of  the  purchase-money, 
with  the  entry  into  possession,  yet 
it  is  certain  that  neither  of  those 
circumstances  is  necessary ;  and 
possession,  though  it  is  strength- 
ened by  pa3'ment  or  improvements, 
is,  alone,  sufficient  to  constitute 
part  performance.  Delivery  of 
possession,  or  entry  into  posses- 
sion with  consent  of  the  vendor, 
under  the  contract  and  in  pursu- 
ance of  it,  will  entitle  the  vendee 
to  specific  performance  of  a  parol 
contract ;  and  the  reason  is  said  to 
be,  that  if  the  contract  were 
avoided,  he  would  become  liable 
as  a  trespasser;  Eaton  v.  Whita- 
ker,  18  Connecticut,  222,  229 ; 
Tilton  v.  Tilton,  9  New  Hamp- 
shire, 386,  390  ;  Allen's  Estate,  1 
Watts  &  Sergeant,  383,  386  ;  Pugh 
v.  Good,  3  Id.  56,  61 ;  Johnston  v. 
Glancy,  4  Blackford,  94,  98,  ante. 
[The  language  held  in  Galbreath 
v.  Galbreath,  5  Watts,  146  ;  Woods 
v.  Farmere,  10  Id.  195  ;  and  Dou- 
gan  v.  Blocker,  12  Harris,  18,  is 
at  variance  with  this  conclusion, 
and  tends  to  show  that  possession 
will  not  remove  the  bar  of  the 
statute,  unless  attended  or  fol- 
lowed by  the  payment  of  the  pur- 


1046      STATUTE    OF    FRAUDS. — PART     PERFORMANCE. 


chase-money,  or  by  expenditures 
on  the  land.  But  as  the  case  of 
the  complainant  was  defective  in 
other  particulars,  in  each  of  these 
instances,  the  point  was  not  neces- 
sarily before  the  court  in  any  of 
them,  and  the  weight  of  authority, 
both  in  this  country  and  in  Eng- 
land, would  seem  to  be  in  favor  of 
the  proposition,  that  possession 
taken,  under  and  in  pursuance  of 
a  parol  contract,  will  warrant  a 
decree  for  a  specific  performance, 
even  when  the  case  rests  solely 
upon  the  contract  and  the  posses- 
sion, and  no  payment  has  been 
made  of  any  portion  of  the  con- 
sideration, ante ;  Jones  v.  Peter- 
man,  3  S.  &  R.  543,  549  ;  Allen's 
Estate,  1  W.  &  S.  383,  386.  But 
to  produce  this  effect,  the  posses- 
sion must  be  actual,  or  at  least  not 
merely  nominal,  and  must  be  such 
as  to  justify  the  presumption  that 
the  purchaser  will  be  irreparably 
injured  if  the  contract  be  not  ful- 
filled ;  White  v.  Watkins,  23  Mis- 
souri, 423.] 

But  although  delivery  of  posses- 
sion seems  to  be  sufficient,  in  case 
of  a  sale  for  valuable  considera- 
tion, a  distinction  exists  in  regard 
to  parol  gifts.  "  To  take  a  parol 
contract  out  of  the  statute,"  said 
the  court,  in  Stewart  v.  Stewart, 
3  Watts,  253,  255,  "  it  is  neces- 
sary not  only  that  it  be  partly  per- 
formed by  delivery  of  the  posses- 
sion, but  that  it  be  on  a  valuable 
consideration  paid,  or  secured  to 
be  paid  ;  or  in  the  case  of  a  gift, 
that  there  be  an  expenditure  of 
money  or  labor  in  consequence  of 
it,  which  comes  to  the  same  thing  ; 
and  this  for  the  plain  reason  that 


no  equity  arises  from  the  naked 
delivery  of  the  possession,  and 
without  a  specific  equity  a  chan- 
cellor would  not  interfere  to  com- 
pel a  eonvej^ance  or  execution  of 
the  contract."  Hence,  equity  will 
not  enforce  an  oral  gift  of  land  by 
a  father  to  a  son,  although  attended 
or  followed  by  possession,  unless 
valuable  improvements  are  made 
by  the  donee,  or  there  are  other 
circumstances  which  render  a 
specific  performance  essential  to 
the  purposes  of  justice  ;  Pinckard 
v.  Pinckard,  23  Alabama,  649 ; 
Eckert  v.  Eckert,  3  Penn.  332; 
Eckert  v.  Mace,  lb.  364,  note.  It 
is  not  to  avoid  the  Statute  of 
Frauds,  however,  that  a  consider- 
ation is  necessary  :  equity  does  not 
decree  the  execution  of  any  con- 
tract, written  or  oral,  unless  there 
be  a  valuable  consideration,  or  a 
meritorious  consideration  aided  by 
an  instrument  under  seal;  ante, 
324.  The  contract  must  not  only 
be  partly  performed,  but  for  a 
valuable  consideration  ;  a  valuable 
consideration  being  essential  to 
the  specific  execution  of  any  con- 
tract, and  part  performance  ne- 
cessary to  obviate  the  Statute  of 
Frauds. 

Valuable  improvements  induced 
by  a  parol  contract,  and  in  execu- 
tion of  it,  will,  however,  be  re- 
garded in  equity  as  a  valuable 
consideration  for  the  purposes  of 
a  specific  execution  ;  France  v, 
France,  4  Halstead,  Ch.  650;  Lob- 
dell  v.  Lobdell,  36  New  York,  558 
Bright  v.  Bright,  41  Illinois,  101 
See  Syler  v.  Eckert,  1  Binney 
318  ;  M'Clurev.  M'Clure,  1  Barr, 
314,  and  Eckert  v.   Mace,  3  Pen 


LESTER  V.  FOXCROFT, 


1047 


6  Watts,  364,  note.  [The  right  to 
enforce  oral  gifts,  was,  neverthe- 
less questioned  in  Moore  v.  Small, 

7  Harris,  461, 469  ;  while  in  Ridley 
v.  M'Nairy,  2  Humphreys,  174  ; 
Boze  v.  Davis,  14  Texas,  351; 
Forward  v.  Armstead,  12  Ala- 
bama, 124;  Evans  v.  Battle,  9  Id. 
398,  and  Pinckardv.  Pinckard,  23 
Id.  649,  the  court  refused  to  pro- 
tect tlie  donee,  although  he  had 
gone  into  possession,  and  made 
valuable  improvements  on  the 
faith  of  the  gift.  See  Neale  v. 
Male,  9  Wallace,  1,  10. 

It  seems  to  have  been  over- 
looked in  these  instances,  that  in 
decreeing  the  execution  of  an  oral 
contract  which  has  been  partly- 
performed,  equity  relies  not  on  the 
contract,  which  falls  within  the 
statute,  but  on  the  acts  done  under 
it  subsequently,  on  the  faith  of  its 
terms,  and  that  this  reason  applies 
with  the  same  force,  when  a  gift 
has  led  to  the  expenditure  of 
money  or  labor  on  the  land  and 
will,  consequently,  operate  as  a 
fraud  on  the  donee,  unless  executed 
by  a  conveyance.  A  license  to 
enter  upon  or  occupy  land,  is  a 
limited  and  partial  donation  of  an 
easement  or  privilege  in  the  land ; 
and  yet  nothing  is  better  settled, 
at  least  in  Pennsylvania,  than  that 
a  license  cannot  be  rescinded  after 
it  has  been  executed;  Rerick  v. 
Kern,  14  S.  &  R.  267 ;  2  Am.  Lead. 
Ca.  570,  5th  ed.  The  better  opinion 
would,  therefore,  seem  to  be  that 
a  parol  gift  of  land  which  has  been 
followed  by  acts  or  expenditures 
on  the  part  of  the  donee,  which 
would  render  a  revocation  of  the 
gift  unjust  or  inequitable,  may  be 


upheld  and  enforced  ;  Saco  v. 
Henry,  39  Indiana,  414  ;  Neale  v. 
Neale;  Galbreath  v.  Galbreath,  1 
Kansas,  402 ;  Syler  v.  Eckhart,  5 
Binney,  308 ;  Young  v.  Glenden- 
ning,  6  Watts,  309 ;  Mahon  v. 
Baker,  2  Casey,  519;  Atkinson  v. 
Jackson,  8  Indiana,  30  ;  although 
equity  will  not  interfere,  where  the 
outlay  has  been  trivial,  or  does  not 
appear  to  have  been  induced  by  or 
founded  upon  the  gift,  nor  when  it 
has  been  compensated  by  the  past 
profits  of  the  land,  or  admits  of  an 
adequate  compensation  from  other 
sources  ;  Wack  v.  Sorber,  2  Whar- 
ton, 387.  "  Slight  and  temporary 
erections,"  said  Gibson,  C.  J.,  in 
Glendenning  v.  Wood,  "  for  the 
tenant's  own  convenience,  give  no 
equity,  but  an  indefeasible  right 
may  grow  out  of  permanent  im- 
provements;" Neale  v.  Neale.  9 
Wallace,  1. 

The  cases  of  King  v.  Thompson, 
9  Peters,  204,  and  Runker  v.  Abell, 
8  B.  Monroe,  566,  tend  to  sustain 
the  same  view  of  the  question,  and 
to  show  that  oral  gifts  may  be 
rendered  irrevocable  in  equity  by 
an  outlay  on  the  land ;  at  all  events, 
where  the  donor  stipulates  that  the 
improvement  shall  be  made,  and 
thus  renders  it  the  consideration 
or  condition  of  the  gift ;  and  the 
law  has  been  so  held  in  Maryland 
and  Pennsylvania  and  by  the 
Supreme  Court  of  the  United 
States;  Burns  v.  Sutherland,  7 
Barr,  103  ;  Young  v.  Glendenning, 
6  Watts,  509  ;  Haines  v.  Haines, 
4  Maryland  Ch.  133 ;  6  Maryland, 
435 ;  Neale  v.  Neale.  So  posses- 
sion attended  with  improvements, 
may  supply  tlie   want  of  written 
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evidence  of  a  contract  to  convey 
in  consideration  of  marriage,  al- 
though no  compensation  is  received 
by  the  donor ;  Neale  v.  Neale. 
See  Montefiore  v.  Montefiore,  1 
W.  &  Bl.  363.  When,  moreover, 
the  gift  cannot  be  specifically  en- 
forced from  uncertainty  as  to  the 
interest  meant  to  be  conferred,  or 
from  any  other  cause,  the  donee 
may  claim  reimbursement  for  ex- 
penditures made  on  the  faith  of 
the  promise  of  the  donor ;  King  v. 
Thompson;  and  this  was  some- 
what inconsistently  admitted  in 
Evans  v.  Battle,  19  Alabama,  398, 
and  Boze  v.  Davis,  14  Texas,  331, 
although  the  possibility  of  a  valid 
oral  gift  was  denied.  But  it 
must  be  remembered,  that  while 
a  gift  without  writing  will  fall 
directly  within  the  statute,  unless 
money  or  labor  has  been  expended 
on  the  land,  such  expenditure 
will  be  unavailing  unless  shown 
to  have  been  induced  by  or 
made  in  consequence  of  a  prior 
contract  or  donation ;  Eckert  v. 
E chert,  3  Penna.  332;  West  v. 
Flannigan,  4  Maryland,  36.  The 
gift  must  be  proved  clearly  and 
distinctly,  and  the  proof  that  the 
donee  actually  expended  money 
under  and  on  the  faith  of  it,  be  of 
equal  clearness ;  the  possession 
and  improvement  of  land,  being, 
in  themselves,  wholly  insufficient 
to  give  birth  to  an  equity,  or  take 
the  case  out  of  the  statute ;  Hugus 
v.  Walker,  2  Jones,  113. 

A  parol  license  to  lay  out  a  way 
or  water-course,  or  even  to  erect  a 
permanent  structure  on  the  land  of 
another,  falls,  as  already  stated, 
within  the  same  principle  as  a  gift 


or  contract,  and  may  be  specifically 
enforced  wherever  it  has  been  so 
far  acted  upon  or  executed,  that 
irreparable  injury  would  result 
from  its  withdrawal ;  Pope  v.  Say, 
24  Vermont,  560 ;  Swartz  v. 
Swartz,  4  Barr,  353 ;  M'llheney  v. 
M'llheney,  4  Watts,  311 ;  Sheffield 
v.  Collier,  3  Kelly,  82 ;  Wynn  v. 
Garland,  19  Arkansas,  23  ;  2 
American  Leading  Cases,  510,  5th 
ed.] 

The  possession,  to  amount  to 
part  performance,  must  be  con- 
nected with  the  contract,  and  must 
be  in  consequence  and  in  pur- 
suance of  it,  and  intended  to  be  in 
execution  of  it ;  Anderson  v.  Chick, 
1  Bailey's  Eq.  118, 124;  Hoodetal. 
v.  Bowman  et  al.,  Freeman's  Chan- 
cery, 290,  293;  Robertson  v. 
Robertson,  9  Watts,  32,  42 ;  Stod- 
dart  v.  Tuck,  5  Maryland,  184  ;  4 
Maryland  Chancery,  415 ;  [and 
must,  it  has  been  said,  be  main- 
tained continuously  down  to  the 
time  at  which  relief  is  sought 
in  equity^  Dougan  v.  Blocher,  12 
Harris,  28  ;  Munsdorf  v.  Howard, 
4  Maryland,  459.  The  possession 
must  be  taken  under,  and  by 
virtue  of  the  contract,  and  not  be 
a  mere  continuation  of  the  state  of 
things  which  existed  previously ; 
Poag  v.  Sandifer,  5  Richardson's 
Equity,  110  ;  Jones  v.  Peterman, 
3  S.  &  R.  543 ;  Christy  v.  Barn- 
hart,  2  Harris,  260 ;  Aitkins  v. 
Young,  2  Jones,  15;  nor  an  antici- 
pation of  a  right  which  is  yet  to 
come,  and  which,  in  point  of  fact, 
is  not  given  until  a  subsequent 
period  ;  Eckert  v.  Eckert,  3  Penna. 
332.  The  entry  into  possession 
must,  therefore,  be  contemporane- 
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ous  with,  or  subsequent  to  the 
contract,  and  the  prolongation  of 
a  prior  possession  can  seldom,  if 
ever,  be  sufficient;  Christy  v.  Barn- 
hart;  Aitkins  v.  Young.  Hence, 
a  suit  to  compel  the  execution  of 
a  contract,  as  finally  completed, 
cannot  be  sustained  by  proof  of 
possession  taken  when  the  negotia- 
tions were  began ;  Dougan  v. 
Blocker,  12  Harris,  28 ;  nor  will 
the  continuance  in  possession,  of  a 
tenant  after  the  term,  warrant  the 
specific  performance  of  an  alleged 
agreement,  for  the  renewal  of  the 
lease  or  the  purchase  of  the  rever- 
sion ;  Jones  v.  Peterman;  Christy 
v.  Barnhart;  West  v.  Flannigen, 
4  Maryland,  36  ;  Workman  v. 
Guthrie,  5  Casey,  495,512;  Cole 
v.  Potts,  2  Stockton's  Ch.  67  ;  ex- 
cept, perhaps,  where  alterations 
and  improvements  of  a  permanent 
nature  have  been  made  with  the 
knowledge  of  the  landlord,  which 
exceed  the  right  given  by  the 
lease,  and  consequently,  tend  to 
substantiate  the  allegation  that 
the  term  has  been  merged  in  a  new 
or  additional  interest ;  Mahon  v. 
Baker,  2  Casey,  519 ;  although 
evidence  of  this  description  is  ob- 
viously dangerous,  and  ought  to  be 
scrutinized  with  the  utmost  care  ; 
West  v.  Flannigan.  The  posses- 
sion, must,  moreover,  be  so  far  ex- 
clusive, as  to  show  that  it  is  the 
possession  of  the  purchaser,  and 
not  of  the  vendor,  and  evince  the 
birth  of  a  new  estate,  as  distin- 
guished from  the  continuation 
of  that  which  existed  previously ; 
Haslet  v.  Haslet,  6  Watts,  464; 
Bobertson  v.  Robertson,  9  Id.  32, 
41 ;  Frye  v.  Shipler,  9  Barr,  91. 


Hence,  when  the  bill  is  filed  by  a 
tenant  in  common,  or  other  party, 
who  would  be  entitled  to  enter, 
if  there  were  no  contract,  a  specific 
performance  will  not  be  decreed 
unless  the  possession  is  such  as  to 
show  that  the  complainant  has  ac- 
quired an  exclusive  right  to  the 
land ;  Ellis  v.  Ellis,  1  Dev.  Ch.  180 ; 
Workman  v.  Guthrie,  5  Casey, 
495,  512  ;  Galbreath  v.  Galbreath, 
5  Watts,  146  ;  Blakeslee  v.  Blalces- 
lee,  10  Harris,  257.  "What,  then? 
it  majr  be  asked,"  said  Woodward, 
J.,  in  delivering  the  opinion  of  the 
court,  in  Workman  v.  Guthrie, 
"  can  there  fee  no  sale  of  land  by 
parol,  among  tenants  in  common, 
where  all  are  in  possession  ?  Cer- 
tainly not ;  because  the  Statute  of 
Frauds  and  Perjuries  forbids  it, 
and  there  cannot  be  such  part  per- 
formances as  would  take  it  out  of 
the  operation  of  that  wise  and 
salutary  rule  of  titles."  What  is 
here  said  where  tenants  in  common 
are  in  possession,  would  seem 
equally  true  where  they  are  not ; 
the  possession  of  each  being  the  pos- 
session of  all ;  and  an  entry  by  one 
having  no  tendency  to  substantiate 
the  existence  of  a  sale  to  him 
by  the  others ;  because  it  might 
equally  be  made,  by  virtue  of 
his  antecedent  right.  Exclusive 
possession  is  an  indispensable  in- 
gredient in  a  suit  for  the  specific 
performance  of  an  oral  agreement, 
for  the  sale  of  land,  and  the  com- 
plainant must  show,  not  only  that 
he  took  possession,  but  that  he 
took  it  in  pursuance,  and  in  exe- 
cution of  the  agreement ;  Goucher 
v.  Martin,  9  Watts,  106,  109; 
Haslet  v.  Haslet,  6  Id.  464.    And 
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in  Blakeslee  v.  Blakeslee,  10  Har- 
ris, 237,  the  court  said,  that  to 
give  a  right  to  specific  performance 
the  possession  of  the  vendee  must 
be  exclusive  of  and  not  concurrent 
with  the  vendor. 

It  is  well  settled,  that  when  ten- 
ants in  common  or  co-parceners 
divide  the  land  in  pais  or  by  parol, 
and  each  takes  exclusive  posses- 
sion of  his  share,  the  case  is  not 
within  the  statute,  and  a  chancel- 
lor may  direct  a  specific  perform- 
ance ;  Wildey  v.  Bonney,  31  Miss. 
634  ;  City  of  Natchez  v.  Vander- 
velde,  lb.  '706,  720  ;  Gorbin  v.  Jack- 
son, 14  Wendell,  619  jSlicev.  Der- 
rick, 2  Richardson,  B.  7  ;  Pratt  v. 
Hubbell,  3  Ohio,  N.  S.  243.  So 
the  parol  compromise  or  adjust- 
ment of  a  controversy  as  to  bound- 
ary or  title  between  the  owners  of 
adjacent  tracts  of  land,  may  be 
valid,  if  accompanied  and  followed 
by  possession;  2  Smith's  Lead. 
Cases,  731  7  ed.;  The  City  of 
Natchez,  v.  Vandervelde. 

An  attornment  by  the  vendor's 
tenant,  with  his  assent,  will,  it 
seems,  be  a  sufficient  change  of 
possession  ;  Williams  v.  Landman, 

8  W.  &  S.  60  ;  Pugh  v.  Good,  3  Id. 
56  ;  although  it  may  be  rebutted 
by  proof  of  the  subsequent  pay- 
ment of  rent  to  the  vendor,  with 
the  assent  of  the  purchaser ; 
Brawdy  v.  Brawdy,  7  Barr,  157. 
Possession  of  one  tract  of  land, 
has  been  held  insufficient  to  take 
another  and  distinct  tract  out  of 
the  statute,  where  both  are  sold 
separately,  although  at  the  same 
auction ;  Buckmaster   v.  Harrop, 

9  Vesey,  341 ;  Sugden  on  Vendors, 
125,  9th  ed. ;   or  even  when  the 


contract  of  sale  is  entire,  and  ex- 
tends to  both  ;  Allen's  Estate,  1 
W.  &  S.  383 ;  although  the  latter 
point  is  said  to  be  held  the  other 
way  in  England  ;  Dock  v.  Hart, 
7  W.  &  S.  172;  but  when  the 
agreement  was,  that  a  father  should 
purchase  one  tract,  with  money 
belonging  to  his  son,  and  that  the 
son  should  take  another  tract 
belonging  to  the  father,  as  an 
equivalent  for  the  first,  the  posses- 
sion of  the  first  tract  by  the  father, 
and  the  assessment  of  the  second 
in  the  name  of  the  son,  were  held 
to  take  the  contract  out  of  the 
statute,  although  the  son  did  not 
go  into  actual  possession ;  Lee  v. 
Lee,  9  Barr,  169.  The  case  of 
Groker  v.  Eiggins,  7  Conn.  342, 
goes  further,  by  deciding  that  the 
execution  of  a  deed  from  A.  to  B., 
is  sufficient  to  warrant  a  decree  for 
the  specific  performance  of  an 
agreement  between  A.  B.  and  C, 
that  if  A.  would  convey  to  B.,  he 
would,  thereupon,  lease  the  land 
so  conveyed  to  C. ;  the  ground 
taken  being,  that  accepting  the 
land  without  giving  the  lease,  was 
a  fraud,  which,  required  the  inter- 
position of  equitjr.  But  a  contract, 
that  if  B.  will  execute  a  deed  to  C, 
A.  will  convey  to  B.,  will  not,  it 
has  been  said,  be  taken  out  of  the 
statute,  as  against  A.,  by  the  exe- 
cution of  the  deed  from  B.  to  C. ; 
Chambers  v.  Leco'mpte,  9  Missouri, 
575.  There  can  be  little  doubt  of 
the  soundness  of  this  decision, 
because  to  take  a  contract  for  the 
sale  or  conveyance  of  land,  out  of 
the  statute  by  performance,  the 
performance  must  be  on  or  about 
the  land  in  question,  and  be  so  far 
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founded  upon  the  contract,  that  it 
would  be  wrongful  had  no  contract 
been  made.  Hence,  an  oral  agree- 
ment between  the  owners  of  two 
adjacent  lots,  that  each  shall  build 
upon  the  same  line  a  certain  num- 
ber of  feet  back  from  the  street, 
will  not  be  rendered  binding  by 
the  erection  of  a  building  on  one  of 
the  lots,  in  compliance  with  the 
agreement,  because  this  might  ob- 
viously have  been  done,  without 
an  agreement,  and  consequently 
does  not  show  that  an  agreement 
exists ;  Wolfe  v.  Frost,  4  Sandford's 
Chancery,  112.  For  the  same  rea- 
son, improvements  by  a  tenant 
will  be  referred  to  his  right  under 
the  lease,  and  not  to  that  which  he 
attempts  to  set  up,  as  a  purchaser: 
West  v.  Flanigan,  4  Maryland,  36  ; 
unless  sufficient  evidence  is  ad- 
duced to  shift  the  burden  of  proof, 
and  raise  a  presumption  of  an  op- 
posite nature  ;  while  it  would  seem 
doubtful,  whether  the  possession 
of  a  railroad  compan}',  who  are 
authorized  by  their  charter  to 
enter  on  land,  will  suffice  to  give 
effect  to  a  private  oral  agreement, 
between  them  and  the  owner ; 
Jacobs  v.  The  Railroad,  8  Cushing, 
223. 

In  like  manner,  possession  under 
a  father,  or  other  near  relative,  who 
stands  in  loco  parentis,  has  been 
held  insufficient  to  take  a  contract 
out  of  the  statute,  although  at- 
tended by  the  erection  of  valuable 
improvements,  because  the  relation 
between  the  parties  tends  to  rebut 
the  presumption,  which  would  have 
arisen,  had  the  parties  been  strang- 
ers ;  Poorman  v.  Kilgore,  2  Casey, 
365;    Cox  v.    Cox,  lb.   375;   M'- 


Clure  v.  Johnson,  1  Id.  306  ;  and 
the  case  of  5am  v.  Goodrich,  33 
New  Hampshire,  32,  may  be  cited 
in  support  of  the  same  view  of  the 
question.] 

If  the  party's  possession  has 
no  relation  to  the  agreement,  but 
is  on  a  distinct  title,  it  will  not 
be  part  performance ;  Smith  v. 
Smith,  1  Richardson's  Equity,  130 
133,  136 :  indeed,  if  it  can,  fairly 
and  reasonably,  be  accounted  for, 
without  supposing  that  there  was 
a  gift  or  an  agreement  to  sell,  such 
mere  possession  will  not  be  a  suffi- 
cient performance ;  German  v. 
Machin,  6  Paige,  289,  293 ;  Poor- 
man  v.  Kilgore  ;    Cox  v.  Cox. 

[The  contract  must  be  proved  as 
it  has  been  laid,  and  the  posses- 
sion and  other  acts  of  perfor- 
mance must  pursue  and  substanti- 
ate the  contract ;  The  Chesapeake 
and  Ohio  Canal  v.  Young,  3 
Maryland,  480  ;  Munsdorf  v.  How- 
ard, 4  Id.  459  ;  Ham  v.  Goodrich, 
33  New  Hampshire,  32 ;  so  that 
the  allegata  and  probata,  may 
together  make  a  consistent  whole, 
and  render  it  apparent  that  the  al- 
leged agreement  between  the  par- 
ties, has  been  ascertained  and  exe- 
cuted by  their  acts.  The  posses- 
sion must  clearly  appear  to  have 
been  taken  by  the  known  permis- 
sion of  the  vendor ;  and  if  it  be 
against  or  without  his  permission, 
it  will  not  be  availing :  but  an 
entry  into,  and  continuance  in 
possession  with  the  knowledge  and 
acquiescence  of  the  vendor,  would 
reasonably  be  evidence  of  his  con- 
sent ;  Lord  v.  Underdunch,  1  Sand- 
ford,  46,  48  ;  Jerois  v.  Smith  and 
others,  Hoffman,  470, 415  ;  Thomp- 
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son  v.  Scott  and  Bo  stick,  1  Mc- 
Cord's  Chancery,  32,  39.  If  pos- 
session be  taken  and  continued 
under  the  contract,  and  in  conse- 
quence of  it,  and  with  the  vendor's 
assent,  it  will  be  a  sufficient  part 
performance,  though  it  be  not  in 
pursuance  of  a  provision  in  the 
contract ;  it  is  enough,  that  the 
possession  is  an  act  which  could 
not  be  done  with  any  other  view 
than  that  of  performing  the  agree- 
ment ;  Harris  v.  Knickerbocker, 
5  Wendell,  638,  644;  Smith  v. 
JJnderdunck,l  Sandford,  519,582. 
In  Pennsylvania,  possession  must, 
moreover,  be  delivered  in  the 
lifetime  of  the  vendor  ;  Sage  v.  M'- 
Guire,  4  Watts  &  Serg.  228,  229. 

[It  is  accordingly  laid  down  as 
a  general  principle,  that  to  take  a 
contract  out  of  the  statute,  on  the 
ground  that  it  has  been  acted 
upon,  the  contract  must  be  evinced 
and  substantiated  by  the  act,  and 
the  act  appear  to  have  been  done 
in  pursuance  of  the  contract ;  Stod- 
dart  v.  Tuck,  5  Maryland,  18 ; 
Mumsdorf  v.  Howard,  4  Id.  459  ; 
Gough  v.  Cram,  3  Maryland  Chan- 
cery, 132;  Duval  v.  Myers,  2  Id. 
401  ;  Lester  v.  Renne,  3?  Conn. 
91 ;  White  v.  Watkins,  23  Missouri, 
423,  428. 

The  requisites  to  a  decree  on  the 
ground  of  part  performance  were 
enumerated  in  Wright  v.  Packet, 
22  Grattan,  314.  "  1st.  The  parol 
agreement  relied  on  must  be  certain 
and  definite  in  its  terms.  2ud. 
The  acts  proved  in  part  perform- 
ance must  refer  to,  result  from,  or 
be  made  in  pursuance  of  the  agree- 
ment proved.  3d.  The  agreement 
must  have  been   so   far   executed 


that  a  refusal  of  full  execution 
operate  a  fraud  upon  the  party, 
and  place  him  in  a  situation  which 
does  not  lie  in  compensation. 
Where  these  three  things  concur, 
a  Court  of  Equity  may  decree 
specific  execution.  Where  they 
do  not,  it  will  turn  the  party  over 
to  seek  compensation  in  damages 
in  a  court  of  law." 

In  Dougan  v.  Bloucher,  12  Har- 
ris, 34,  Woodward,  J.,  said  ;  "that 
the  possession  taken  after  the  sale 
of  the  personal  propert}*,  and  before 
the  sale  of  the  land,  could  not  be 
part  performance  of  the  contract, 
because  it  was  not  taken  in  pursu- 
ance of  it,  and  even  if  it  had  been, 
was  not  maintained.  Possession, 
to  be  part  performance,  must  be 
taken  under,  and  in  pursuance  of 
the  contract,  and  it  must  be  main- 
tained as  it  is  taken ;  and  unless 
accompanied  by  such  improve- 
ments as  will  not  reasonably  ad- 
mit of  compensation  in  damages, 
is  not,  even  when  so  taken  and 
maintained,  such  part  performance 
of  a  parol  contract  as  will  take  it 
out  of  the  statute  of  frauds." 

In  Johnson  v.  Hubbell,  2  Stock- 
ton's Chancery,  332,  the  chancellor 
was,  notwithstanding,  of  opinion, 
that  an  oral  promise  by  a  father  to 
a  son,  in  the  presence  of  a  daugh- 
ter, to  devise  land  to  the  son,  in 
consideration  of  an  immediate  con- 
veyance by  the  latter,  of  other 
land  to  the  daughter,  might  be 
taken  out  of  the  statute,  with  re- 
gard to  the  land  to  be  devised,  by 
the  execution  of  the  conveyance: 
although  it  is  difficult  to  under- 
stand why  payment  in  land  should 
give,  a  higher  or  better  equity  than 
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payment  in  money,  which  is  ad- 
mitted on  all  sides  not  to  war- 
rant a  specific  performance ;  ante. 
And  in  Rhodes  v.  Rhodes,  3  Sand- 
ford's  Chancery,  2*7 9,  an  agreement 
between  two  brothers,  that  one 
should  maintain  and  take  care  of 
the  other,  who  was  epileptic,  till 
he  died,  in  consideration  of  re- 
ceiving a  conveyance  of  all  his 
property,  was  specifically  enforced, 
on  proof  that  the  epileptic  had 
been  faithfully  nursed  and  main- 
tained while  he  lived,  although  no 
entry  had  been  made,  nor  any  act 
of  part  performance  done  on  the 
land  to  be  conveyed ;  but  the 
hardship  of  the  case  may  have 
influenced  the  judgment  of  the 
vice-chancellor,  and  the  decision 
is  anomalous,  if  not  questionable. 
Some  doubt  may  also  be  enter- 
tained, as  to  the  soundness  of  the 
decree  in  Gough  v.  Crane,  3  Mary- 
land Chancery,  119  ;  4  Maryland, 
316;  where  the  delivery  to  an  in- 
tended husband,  of  bonds  and 
notes  belonging  to  the  wife,  was 
held  to  take  an  oral  agreement, 
that  they  should  be  his  absolutely, 
out  of  the  statute,  although  he 
would,  obviously,  have  been  enti- 
tled to  the  custody  of  his  wife's 
choses  in  action,  had  no  contract 
been  made,  by  virtue  of  his  mari- 
tal interest  and  authority.  There 
is,  however,  no  reason  to  doubt, 
that  a  tripartite  agreement  be- 
tween A.,  B.,  and  C,  that  if  C.  will 
purchase  an  estate  from  B.,  which 
has  been  mortgaged  to  A.,  and  ap- 
ply the  purchase-money  in  part 
payment  of  the  mortgage,  the  land 
shall  be  released  as  soon  as  the  pay- 
ment is  made,  may  be  specifically 


enforced  against  A.,  on  proof  that 
C.  went  into  possession  under  the 
agreement,  and  that  the  purchase- 
money  was  paid,  to  A.,  as  stipu- 
lated, because  the  payment  and  pos- 
session together,  show  that  A.  is 
a  party  to  the  contract,  although 
either  might  be  insufficient,  if 
taken  separately ;  Matins  v.  Brown, 
4  Comstock,  403. 

Possession  does  not  exonerate 
the  purchaser  from  the  obligation 
of  good  faith  and  diligence,  and  an 
unreasonable  delay  or  refusal  on 
his  part,  will  be  a  defence  to  a 
bill  for  the  specific  performance  of 
the  contract:  M'Clellan  v.  Dar- 
ragh,  50  Illinois,  249 ;  Dougan  v. 
Bloncher,  12  Harris,  28,  33.] 

"Where  the  contract  is  entire  and 
indivisible,  though  relating  to  dif- 
ferent parcels  of  land,  the  taking 
possession  of  one  parcel,  has  been 
held  in  New  York  to  be  a  suffi- 
cient performance  of  the  whole  ; 
Smith  v.  Underdunck,  1  Sand- 
ford,  5t9,  581 ;  and  this  appears  to 
be  the  more  correct  view  ;  but  in 
Pennsylvania,  the  point  has  been 
differently  decided,  and  such  part 
possession  held  insufficient  as  to 
the  whole  ;  Allen's  Estate,  1  Watts 
&  Sergeant,  384,  389  :  see  Fugh  v. 
Good,  3  Id.  56,  61 :  and  it  would 
seem  also  to  be  inoperative  as  to 
the  part,  for  want  of  an  antecedent 
contract  to  which  it  could  be  ap- 
plicable, the  original  contract  be- 
ing entire;  see  M'Glure  v. 
M'  Glure,  l.Barr,  314,  319.  Some 
of  the  Pennsylvania  cases  declare 
that  the  possession  must  be  defi- 
nite in  its  limits,  exclusive  and  no- 
torious ;  Haslet  v.  Haslet,  6  Watts, 
464  ;  Fryer  v.  Shepler,  1  Barr,  91, 


1054      STATUTE     OF     FRAUDS. PART     PERFORMANCE. 


93  ;  Brawdy  v.  Brawdy,  lb.  157, 
161. 

But  though  entry  into  possession 
with  the  vendor's  consent,  by  a 
purchaser  who  was  previously  not 
in  possession,  is  a  part  perform- 
ance, yet  continuance  in  possession 
by  a  tenant  who  was  in  possession 
of  the  premises  at  the  time  of  the 
contract,  will  not  be  considered  as 
part  performance ;  Johnston  v. 
Glancy,  4  Blackford,  94,  99  ;  An- 
thony v.  Leftwitch,  3  Randolph, 
238,  256  ;  Hatcher  et  al.  v.  Hatcher 
et  al,  1  M'Mullan's  Equity,  311, 
318.  See  also,  Smith  v.  Smith,  1 
Richardson's  Equity,  130 ;  and 
Brawdy  v.  Brawdy,  7  Barr,  157, 
161.  [Bat  the  payment  of  an  in- 
creased rent  on  the  basis  of  an 
agreement  for  a  renewal  of  the 
lease  may  suffice  to  take  the 
case  out  of  the  statute  ;  Spear  v. 
Ormsdorf,  26  Maryland,  37  ;  Wells 
v.  Shedling,  3  Vesey,  378,  ante. 
On  the  other  hand,  in  Rosenthal  v. 
Freeburger,  26  Maryland,  75,  the 
Court  refused  to  execute  an  oral 
agreement  for  a  lease  between  a 
tenant  and  a  purchaser  from  the 
lessor,  although  the  tenant,  re- 
mained in  possession  for  three 
months  after  the  respondent  ac- 
quired the  title,  and  paid  rent  in 
accordance  with  the  terms  of  the 
agreement.] 

Possession  taken  by  the  vendee's 
lessee,  is  the  vendee's  possession, 
and  will  be  part  performance ; 
Pugh  v.  Good,  3  Watts  &  Ser- 
geant, 56,  63  ;  and  if  the  land  is  in 
the  possession  of  a  tenant  at  the 
time  of  the  sale,  and  the  vendor 
agrees  that  the  rent  shall  be  paid 
to  the  vendee,  and  the  tenant  at- 


torns to  the  vendee,  that  is  a  suffi- 
cient delivery  of  possession,  ac- 
cording to  Williams  v.  Landman, 
8  Watts  &  Sergeant,  56,  60. 

It  is  fully  settled  at  the  present 
da3',  that  payment  of  the  purchase- 
money  is  not  of  itself  sufficient  to 
withdraw  a  parol  agreement  from 
the  operation  of  the  statute,  be- 
cause the  money  may  be  recovered 
back  at  law ;  Smith  v.  Smith,  1 
Richardson's  Eq.  130,  132,  135 ; 
Eaton  v.  Whitaker,  18  Connecti- 
cut, 222,  229  ;  Finucane  v.  Kear- 
ney et  al.,  1  Freeman's  Chancery, 
65,  68  ;  Hood  v.  Bowman  et  al.,  lb. 
290,  294;  M'Kee  v.  Phillips,  9 
Watts,  85,  86  ;  Parker  v.  Wells,  6 
Wharton,  153, 161 ;  Allen's  Estate, 
1  Watts  &  Sergeant,  383,  389 
Rankin  v.  Simpson,  7  Harris,  471 
Parke  v.  Dwight,  20  Missouri,  85 
Ham  v.  Goodrich,  33  New  Hamp- 
shire, 32,  39  ;  Black  v.  Black,  15 
Georgia,  445  ;  Purcell  v.  Miner,  4 
Wallace,  513;  Thompson  v.  Gould, 
20  Pick.  134 ;  Glass  v.  Hulburt, 
104  Mass.  24;  Green  v.  Stubble- 
field,  5  Texas,  561;  Wood  v. 
James,  35  Id.  63.  Formerly,  how- 
ever, the  opinion  was,  that  pa_y- 
ment  of  the  whole,  or  a  substantial 
part  of  the  purchase-money,  would 
be  a  part  performance  in  equity ; 
Witmore  v.  White,  2  Caines'  Cases, 
87,  109  ;  and  that  was  adhered  to 
by  Johns,  C,  in  Townsend  v. 
Houston,  1  Harrington,  532,  541 : 
and  it  seems  that  chancery  may 
where  the  personal  assets  are  in- 
sufficient, fasten  an  equitable  lien 
or  charge  on  the  land  ;  Sneed  v. 
Bradley,  4  Sneed,  301,  305. 

If  the  consideration  of  the  sale 
be  not  money,  but  labor  and  ser- 
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vices,  it  may  depend  upon  circum- 
stances whether  the  execution  of 
the  contract  by  the  vendee  would 
he  a  sufficient  part  performance  to 
take  the  case  out  of  the  statute. 
If  the  labor  and  services  can  be  es- 
timated     and      compensated      in 
money,  so  as  to  make  the  vendee 
whole  by  damages,  they  would  not 
be:  but  where  the   circumstances 
are  of  such  a  peculiar    character 
that  it  is  impossible  to  estimate 
their    value     by    any    pecuniary 
standard,  and   it   is  obvious  that 
they    were    not    intended    to    be 
measured  by  such  a   standard,  it 
would  be  impracticable  to  restore 
the  party  to  the  situation  he  was 
in  before,  or  to  give  him  a  com- 
pensation in   damages ;    and   the 
case  comes  within  the  rule  which 
applies  where  possession  has  been 
taken,  or  money  been  laid  out  in 
improvements  ;  Rhodes  v.  Rhodes,  ' 
3  Sandford,  279,  284;  Van  Duyne 
v.    Vreeland,  1  Beasley,  142,  151. 
See   Hill  v.   Gomme,   1   Beavan, 
541. 

[In  Rhodes  v.Rhodcs,it  was  said 
to  be  settled,  "  that  the  payment  of 
the  consideration  will  not,  in  gene- 
ral, be  deemed  such  a  part  per- 
formance as  to  relieve  a  parol  con- 
tract from  the  operation  of  the 
statute.  But  the  reason  for  this, 
viz.,  that  in  such  a  case  the  re-paj'- 
ment  of  the  consideration  will 
place  the  parties  in  the  same  situa- 
tion in  which  they  were  before, 
shows  that  the  rule  applies  to  a 
monied  consideration  only.  If  the 
consideration  for  the  contract  be 
labor  and  services,  those  may 
sometimes  be  estimated,  and  their 
value  liquidated  in  money,  so  as 


measurably  to  make  the  vendee 
whole,  on  rescinding  the  contract. 
But  in  a  case  like  this,  where  the 
services  to  be  rendered  were  of 
such  a  peculiar  character  that  it  is 
impossible  to  estimate  their  value 
to  the  complainant  by  any  pecu- 
niary standard,  and  where  it  is 
evident,  that  he  did  not  intend  to 
measure  them  by  any  such  stand- 
ard, it  is  out  of  the  power  of  any 
court,  after  the  performance  of  the 
services,  to  restore  the  complain- 
ant to  the  situation  in  which  he 
was  before  the  contract  was  made, 
or  to  compensate  him  in  damages." 
The  cases  of  Jack  v.  M'Kee,  9 
Barr.  235,  and  Magee  v.  McDow- 
ell, 9  Harris,  417,  would  stand  bet- 
ter on  this  ground  than  on  that 
taken  by  the  court. 

Agreeably    to    the    authorities 
in  Pennsylvania  nothing   but  de- 
livery  of  possession   will    entitle 
the  party  to  a  specific  execution : 
Peifer  v.  Landis,   1  Watts,  392  ; 
M'Kee    v.    Phillips,     9    Id.    85, 
86 ;    [while  it   was    intimated    in 
Moore  v.  Smsll,  7  Harris,  461,  476, 
and  Dougan  v.  Blocher,  12  Id.  28, 
that  the  rule  ought  to  be  still  fur- 
ther narrowed,  and  a  specific  per- 
formance refused,  unless  the  pos- 
session is  taken  under  circumstan- 
ces which  preclude  the  possibility  of 
compensation  in  money,  and  would 
render  it  in  equitable  and  unj  ust  not 
to  enforce  the  contract  specifically. 
Such   is   the   established   rule    in 
Massachusetts  :    Glass  v.  Hubbert, 
102  Mass.  25,  32.     The  argument 
for  the  opposite  doctrine,  that  the 
purchaser  may  be  made  answerable 
as  a  trespasser,  unless  the  contract 
is  enforced,  is  fallacious,  because  a 
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license  is  a  defence  for  acts  done 
under  it  while  unrevoked  ;  2  Ameri- 
can Lead.  Cases  564,  5  ed.  If  the 
question  were  res  Integra,  it  would 
probably  be  held  that  an  insolvent 
vendor  who  procures  the  payment 
of  the  purchase-money  by  a  promise 
to  convey,  and  then  refuses  to  give 
a  deed,  does  a  greater  wrong  than 
a  vendor  who  re-enters  on  a  pur- 
chaser who  has  gone  into  posses- 
sion without  payment.  In  Glass 
v.  Hubbert,  Wells,  J.,  said,  that 
a  parol  sale,  with  permission  to  the 
purchaser  to  enter,  though  not 
to  be  enforced  as  a  valid  con- 
tract of  sale,  was  still  a  license, 
which  protected  the  party  from 
liability  for  acts  done  before  the 
license  was  revoked,  and  for  all 
acts  necessary  to  enable  him  to 
remove  himself  and  his  property 
from  the  premises  after  such  revo- 
cation. Possession  taken  without 
such  permission,  express  or  im- 
plied, was  no  foundation  for  relief 
in  equity,  according  to  any  of  the 
authorities.  It  has  also  been  held 
that  the  possession  must  not  only 
be  visible  and  notorious,  but  main- 
tained down  to  the  filing  of  the 
bill ;  and  that  an  actual  or  con- 
structive surrender  of  possession, 
as  by  taking  a  lease  from  the  ven- 
dor or  attorning  to  him  as  a  ten- 
ant, will  preclude  the  right  to  a 
specific  performance  of  an  oral 
agreement,  by  putting  an  end  to 
the  only  ground  on  which  it  rests  ; 
Brawdy  v.  Brawdy,  7  Barr,  15*7.] 
Delivering  an  abstract  of  the 
title,  or  giving  instructions  to  pre- 
pare a  deed,  will  not  take  a  case 
out  of  the  statute,  though  they 
may  aid  the  evidence  of  an  agree- 


ment ;  Smith  v.  Smith,  1  Richard- 
son's Equity,  130,  138. 

An  agreement  to  sign  a  written 
instrument,   which    the    party    is 
prevented   by   death   from  doing, 
was  held  to  be  sufficient  to  entitle 
to  authorize  a  specific  performance 
in  Finucane  v.  Kearney  et  al.,  1 
Freeman,  65,  69,  ante,  1041.     "An 
acknowledged  exception  to  the  stat- 
ute," said  the  chancellor,  in  that 
case,  "  is  where  the  agreement  is 
intended  to  be  reduced  to  writing 
according  to   the   statute,  but  is 
prevented  by  the  fraud  of  one  of 
the  parties.     And  so  I  apprehend 
the   rule   would   be,  where,  as  in 
this  case,  the  contract  was  written 
out,  and  one  of  the  parties  prom- 
ised to  sign  it,  but  was  prevented 
by  inevitable  accident.     It  is  the 
peculiar    province    of    courts    of 
equity  to  relieve  against  accident 
as  well  as  fraud."     The  same  point 
was    determined    in    Bernard  v. 
Flinn,  8  Indiana,  204.     The  prin- 
ciple is  the  same  where,  through  a 
mistake   in   the   wording    of   the 
writing,  it  does   not   express  the 
contract,   or   where   it    is  not  re- 
duced to  writing   in  consequence 
of  the   fraud   of  the   respondent, 
or  where  a  material  provision  is 
fraudulently    omitted   or   erased ; 
post,  vol.  2,  notes  to  Woollam  v. 
Hearn ;  see  Glass  v.  Hubbert,  102 
Mass.  24,  39.     It  is  a  general  rule 
that  the  statute  being  designed  for 
the  prevention  of  fraud,  shall  not 
be  pleaded  as  a  defence  for  fraud. 
2    Story's   Equity,   57,   68;    Wil- 
link   v.    Vanderueer,   1    Barbour, 
599  ;  Miller  v.  Gotten,  5  Georgia, 
346  ;   Shields  v.  Trammell,  19  Ar- 
kansas,  51 ;    Trapnell  v.   Brown, 
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lb.  39  ;  ante,  221,  214 ;  post,  vol. 
2,  note  to  Woollam  v.  Hearn. 

To  render  the  delivery  of  pos- 
session effectual,  there  must  be  an 
antecedent  contract  of  which  it  is 
the  partial  or  entire  execution : 
Eckert  and  others  v.  Eckert  and 
others,  3  Penrose  &  Watts,  332, 
351 ;  and  part  performance  will 
not  take  a  parol  agreement  out  of 
the  statute,  unless  the  terms  of 
the  agrement  distinctly  appear,  or 
are  made  out  to  the  satisfaction 
of  the  court ;  if  the  contract  be 
vague  or  uncertain,  or  if  the  evi- 
dence of  it  be  unsatisfactory,  a 
court  of  equity  will  not  exercise 
its  extraordinary  jurisdiction  to 
enforce  it,  but  will  leave  the  party 
to  his  legal  remedy :  Parkhurst  v. 
Van  Cortland,  1  Johnson's  Chan- 
cer}', 214,  284  ;  German  v.  Machin, 
6  Paige,  288,  292  ;  Lobdell  v.  Lob- 
dell,  36  New  York,  321  ;  Anthony 
v.  Leftwich,  3  Randolph,  238,  246 ; 
Colson  v.  Thompson,  2  Wheaton, 
336,  341 ;  Miller  and  others  v. 
Gotten  and  others,  5  Georgia,  341, 
351  ;  Wallace  v.  Brown,  2  Stock- 
ton's Ch.  308,  311;  Brewer  v. 
Wilson,  2  C.  E.  Green,  180;  Min- 
turn  v.  Bayles,  33  California,  329  ; 
Stoddart  v.  Tuck,  5  Maryland,  18  ; 
The  Church  of  the  Advent  v.  Far- 
row, 1  Richardson's  Eq.  13,  18  ; 
Allen  v.  Chambers,  4  Iredell's  Eq. 
-125,  128;  Thomson  v.  Scott  and 
Bostick,  1  M'Cord's  Chancery,  32, 
38,  39;  Massey  v.  M'llvain  and 
others,  2  Hill's  Chancery,  421, 
426 ;  Hatcher  et  al.  v.  Hatcher  et 
al.,  1  M'Mullan's  Equity,  3 K,  315  ; 
Newton  v.  Swazey  et  al.,  8  New 
Hampshire,  9,  13;  Tilton  v.  Til- 
ton,  9  Id.  386,  391 :  Carlisle  v. 
VOL.  i. — 61 


Fleming  et  al.,  1  Harrington,  421 
431 ;  Townsend  v.  Houston,  lb. 
532,  545  ;  Brown  v.  Finney,  3  P. 
F.  Smith,  313;  Sage  v.  M'Guire, 
4  Watts  &  Sergeant,  228,  229; 
Charnley  v.  Hansbury,  1  Harris, 
10,  21 ;  Moore  v.  Small,  1  Harris, 
461,  410;  Rankin  v.  Simpson,  T 
Id.  411;  M'Curd  v.  Johnston,  1 
Casey,  306  ;  Printup  v.  Mitchell, 
1  Georgia,  558  ;  Cox  v.  Cox,  2 
Casey,  315.  [In  Cox  v.  Cox,  the 
court  said  that  the  plaintiff  must 
state  his  easels  he  means  to  prove 
it,  and  then  prove  it  as  it  has  been 
stated  ;  and  cannot  allege  different 
or  inconsistent  stipulations  or 
agreements,  and  then  leave  the 
court  to  decide  which  is  substanti- 
ated by  the. evidence.  The  loca- 
tion and  boundaries  of  the  land, 
must  also  be  clearly  made  out ; 
Robertson  v.  Robertson,  9  Watts, 
32,  42;  Woods  v.  Farmere,  10  Id. 
195,  205,  201 ;  Moore  v.  Small,  1 
Harris,  461,  410 ;  and  though  the 
parties  have  agreed  in  all  other 
points,  if  they  have  not  come  to 
terms  on  these,  there  is  no  contract 
which  a  chancellor  will  enforce, 
or  that  can  be  a  ground  for 
damages  at  law :  The  Camden 
and  Amboy  Railroad  v.  Stewart,  3 
C.  E.  Green,  489.  It  is  enough, 
however,  if  the  terms  and  subject 
matter  of  the  contract  can  be  as- 
certained with  reasonable  cer- 
tainty from  the  evidence  as  a 
whole ;  Rhodes  v.  Rhodes,  3  San- 
ford,  219,  281;  Parkhurst  v.  Van 
Cortland,  14  Johnson,  15,  31 ; 
Burns  v.  Southerland,  1  Barr,  103, 
106  ;  Neele  v.  Neele,  9  Wallace,  1, 
12  ;  Hooper  v.  Laney,  39  Alabama, 
338.] 
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In  answer  to  a  bill  for  specific 
performance   of  a   written   agree- 
ment, the  defendant  may  prove  by 
parol   evidence,  that  the   written 
instrument  sought  to  be  enforced 
against  him,  does  not  truly  express 
the  agreement  or  the  whole  of  it, 
but  through  fraud,  surprise  or  ac- 
cident, varies  from  the  intention 
or  understanding  of  the  parties; 
Best  v.  Stow,  2  Sanford,  298,  300  ; 
Dwight  v.  Pomeroy  et  al.,  11  Mas- 
sachusetts,  303,   328 ;    Brooks  v. 
Wheelock,  11  Tickering,  439,  440. 
Ordinarily,  a  complainant  cannot, 
even  in  case  of  part  performance, 
resort  to  parol  proof,  in  explana- 
tion of,  or  addition  to,  or  as  a  sub- 
stitute   for,   an    existing   written 
agreement ;      because     a     written 
agreement   is   generally   taken  to 
contain  the  contract  of  the  parties, 
and   because    a    contract    cannot 
rest  partly  in  writing  and  partly 
in  parol.     See    Parkhurst  v.  Van 
Cortland,  1  Johnson's  Chancery, 
214,  283;    Heth's    Ex'r  v.   Wool- 
dridge's  Ex'r,  6   Randolph,  605, 
610  ;  Kay  and  Cassey  v.  Curd,  &c, 
6   B.  Monroe,  100,  103;  see  also 
Dwight    v.   Pomeroy   et   al.,   and 
Brooks  v.   Wheelock.     But   fraud 
and  mistake  suspend  the  applica- 
tion of  this  rule  in  equity.     Where 
a  written  agreement  is   accompa- 
nied by  other  stipulations  in  parol, 
under  circumstances  which  would 
make  the  insisting  on  the  written 
matter  alone,  a  fraud,  a  complain- 
ant may  claim  the  benefit  of  the 
parol   matter   in   connection  with 
the   written,   and  the   court  will, 
under   such   circumstances,  disre- 
gard the  writing  as  containing  the 
contract,  and  treat  the  whole  trans- 


action as  a  verbal  contract ;  and 
then,  if  there  has  been  a  part  per- 
formance, it  may,  upon  that  basis, 
receive  parol  proof  of  the  whole 
agreement,  independently  of  the 
writing  or  in  connection  with  it, 
in  order  to  make  out  the  contract. 
Phyfe  v.  Wardell,  2  Edwards,  41, 
50,  51;  Parkhurst  v.  Van  Cort- 
land, 14  Johnson,  15  :  see  Dock  v. 
Hart,  1  Watts  &  Sergeant,  112 ; 
and  Coles  v.  Bowne,  10  Paige,  521, 
535.  Mistake,  clearly  made  out, 
will  have  the  same  effect  as  fraud, 
in  laying  a  ground  for  departing 
from  the  written  agreement ;  Til- 
ton  v.  Tilton,  9  New  Hampshire, 
386,  392;  Phil-pot  v.  Elliott,  4 
Maryland  Chancery,  83  ;  see  post, 
vol.  2,  notes  to  Woollam  v.  Hearn. 
[Parol  evidence  may,  moreover, 
be  given  to  apply  the  contract  to 
its  subject-matter,  and  show  what 
the  language  used  to  designate  the 
specific  property  sold  referred  to, 
by  showing  what  was  its  customary 
signification  in  the  mouths  of  the 
parties,  or  of  others  who  were 
acquainted  with  the  locality  ;  Ger- 
rish  v.  Towne,  3  Gray,  82. 

The  weight  of  authority  would 
seem  to  be,  that  a  subsequent  oral 
agreement,  to  vary  a  written  con- 
tract for  the  sale  or  transfer  of  an 
estate  in  land,  is  as  much  within 
the  provisions  of  the  Statute  of 
Frauds,  as  if  it  had  been  made  in. 
the  first  instance;  and  conse- 
quently cannot  be  made  the  ground 
of  a  decree  in  equity,  unless  it  has 
been  so  far  executed  or  acted  upon, 
as  to  iome  within  the  principles  on 
which  chancery  decrees  the  per- 
formance of  oral  agreements  ;  Sug- 
den  on  "Vendors,  146, 151,  9th  ed.; 
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Espy  v.  Anderson,  2  Harris,  308  ; 
M'Corkle  v.  Brown,  9  Smedes  & 
Marshall,  167 ;  pos<,  vol.  2,  notes  to 
WooZZam  v.  Hearn.  It  has,  ac- 
cordingly, been  held,  that  where 
the  original  agreement  has  been 
■reduced  to  writing,  the  complain- 
ant cannot  introduce  proof  of  sub- 
sequent unwritten  modifications, 
unless  he  can  show  acts  of  part 
performance,  referable  solely  to 
the  charge  thus  made,  and  which 
would  not  have  been  done  under 
the  original  agreement ;  Sugden  on 
Vendors,  151 ;  Espyv.  Anderson ; 
M'Corkle  v.  Brown;  Stevens  v. 
Cooper,  1  Johnson's  Chancery, 
425,  430  ;  Price  v.  Dyer,  17  Vesej', 
356-364.  The  defendant  is,  how- 
ever, in  this,  as  in  most  other 
cases,  entitled  to  rebut  the  com- 
plainant's equity,  by  anything 
which  shows  that  its  exercise 
would  be  inequitable ;  Workman  v 
Guthrie,  5  Casey,  495,  570.  He 
may,  therefore,  unquestionably 
prove,  that  particular  parts  of  the 
contract  have  been  varied,  or  that 
a  rescission  has  taken  place  of  the 
whole,  on  the  faith  of  which  he 
has  acted ;  and  may  in  this  way 
prevent  a  decree  for  the  specific 
performance  of  the  agreement  as 
it  stood  at  the  first  instance ;  Le- 
gal v.  Miller,  2  Yesey,  299  ;  Boyce 
v.  M'Cullough,  3  W.  &  S.  429; 
M '  Corkle  v.  Brown. 

But  as  this  course  of  decision 
proceeds  strictly  on  the  injustice 
of  permitting  the  complainant  to 
retract  a  promise  or  engagement, 
on  the  faith  of  which  the  defend- 
ant has  acted,  and  which  cannot 
be  withdrawn  without  injury  to  him 
it  is  only  applicable  where  some  in- 


jury would  be  inflicted  by  enforcing 
the  contract  as  originally  framed, 
and  will  be  out  of  place  when  the 
situation  of  the  parties  remains 
unchanged,  and  nothing  has  been 
done  on  the  faith  of  the  proposed 
alteration;  Price  v.  Dyer,  17 
Yesey,  356,  364.  It  has,  however, 
been  said,  that  the  defendant  may 
resist  a  suit  for  a  specific  perform- 
ance, by  proving  that  the  contract 
has  been  absolutely  waived  or 
abandoned,  by  the  plaintiff,  with- 
out going  further,  or  adducing  evi- 
dence to  show  that  he  has  acted 
upon  the  waiver,  or  that  he  will 
sustain  any  injury  by  its  with- 
drawal ;  Botsford  v.  Burr,  2  John- 
son's Chancery,  576 ;  Price  v. 
Dyer;  Boyce  v.  JP  Cullough ; 
Raffensbergerv.  Gullison,  4  Casey, 
427  ;  Workman  v.  Guthrie,  5  Id. 
495,  509  ;  Ryers  v.  Darby,  5  C.  E. 
Green,  231.  But  the  truth  of  this 
proposition  is  questioned  by  Mr. 
Sugden  (Sugden  on  Vendors,  151, 
9th  ed.),  and  would  seem  doubtful, 
unless,  the  lapse  of  time  has  barred 
the  right  to  enforce  the  contract 
at  law,  and  weakened  the  com- 
plainant's equity.  All  that  the 
cases  of  Boyce  v.  M'Cullough, 
Workman  v.  Guthrie,  and  Raffens- 
berg  v.  Cullison,  actually  establish, 
is  that  when  a  subsequent  pur- 
chaser buys  on  the  faith  of  a 
waiver  by  the  first,  the  latter 
will  be  estopped  from  contesting 
a  right  which  he  himself  has 
sanctioned.  And  it  would  seem, 
that  even  if  the  contract  can  be 
annulled  while  still  merely  execu- 
tory, and  the  right  to  enforce  it 
specifically  defeated  by  an  oral 
waiver  or  rescission,  this  result  will 
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not  follow  after  it  has  been  exe- 
cuted by  the  payment  of  the  pur- 
chase-money, attended  or  followed 
by  a  delivery  of  possession,  which 
confers  an  equitable  estate  on  the 
purchaser,  and  entitles  him  to  the 
protection  of  the  Statute  of 
Frauds ;  Gaucher  v.  Martin,  9 
Watts,  106,  111. 

It  would  also  appear,  that  the 
complainant  and  respondent,  in  a 
bill  filed  for  a  specific  performance, 
ought  to  be  so  far  upon  the  same 
footing,  as  to  preclude  the  re- 
spondent from  setting  up  any  act 
or  default  which  he  has  caused  or 
sanctioned  as  a  bar  to  the  equity  of 
the  bill.  The  distinction  is  plain,  be- 
tween an  agreement  to  vary  or  aban- 
don the  right  given  by  a  writing,  in- 
tended to  be  mutuallj'  binding  and 
insusceptible  of  being  recalled;  and 
a  dispensation  or  waiver,  which,  al- 
though revocable  in  its  own  nature, 
may  yet  be  a  good  excuse  or  justi- 
fication, while  it  endures  ;  the  one 
being  a  mere  license,  and  therefore 
capable  of  being  conferred  orally, 
even  when  land  is  in  question,  the 
other,  an  actual  variation  of  the 
contract,  and  consequently  within 
the  Statute  of  Frauds ;  Pierre- 
point  v.  Bernard,  5  Barbour,  364; 
3  Selden,  219  ;  2  American  Lead. 
Cases,  593,  5th  ed.  The  distinction 
is  a  material  one  and  may,  serve  to 
reconcile  the  authorities  with  each 
other,  and  with  the  provisions  of 
the  statute  ;  ante.  See  post,  vol. 
2,  notes  to  Woollam  v.  Hearn. 

Contracts  in  consideration  of 
marriage,  may,  like  other  contracts 
within  the  Statute  of  Frauds,  be 
taken  out  of  it  by  a  part  perform- 
ance, which  renders  it  inequitable 


not  to  execute  the  whole  ;  Neales 
v.  Neales,  9  Wallace,  1.  The  law 
was  so  held  in  Duval  v.  Getting,  3 
Gill,  138,  with  reference  to  an  oral 
gift  of  land  to  a  daughter,  in  view 
of  her  approaching  marriage,  fol- 
lowed by  possession  on  her  part, 
and  that  of  her  husband  ;  and  the 
same  rule  was  applied  by  the  Court 
of  Appeals,  in  Gough  v.  Crane,  3 
Maryland  Chancery,  119  ;  4  Mary- 
land, 311,  overruling  the  decision 
of  the  court  below ;  and  an  oral 
agreement  between  a  woman  and 
her  intended  husband,  that  he 
should  be  entitled  to  her  choses  in 
action,  absolutely,  in  consideration 
of  a  yearly  allowance  for  pin- 
money,  enforced  against  the  repre- 
sentatives of  the  wife,  after  her 
death,  on  proof  that  the  husband 
had  taken  possession  of  the  bonds 
at  the  marriage,  and  paid  the  pin- 
money  subsequently :  although  it 
may  be  thought,  that  a  possession 
to  which  the  husband  would  have 
been  entitled,  aside  from  the  con- 
tract, could  not  serve  to  evince 
the  existence  of  the  contract. 

An  agreement  for  an  exchange 
of  lands,  followed  by  an  entry 
into  possession,  and  acts  of  owner- 
ship done  on  the  faith  of  the  agree- 
ment, will  be  specifically  enforced ; 
Beynolds  v.  Hewitt,  3  Casey,  116; 
Parrill  v.  M'Kinley,  9  Grattan, 
1 ;  Johnston  v.  Johnston,  6  Watts, 
310 ;  Mills  v.  Mills,  8  W.  &  S. 
136  ;  Beebee  v.  Dorand,  22  Bar- 
bour, 255  ;  and  the  better  opinion, 
would  seem  to  be,  that  the  entry 
and  possession  of  one  party  will 
take  the  ease  out  of  the  statute,  as 
to  both,  although  possession  be 
not  actually  taken  by  the  other; 
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Dock  y.  Hart,  1  W.  &  S.  112;  Lee 
v.  Lee,  9  Barr,  169  ;  Reynolds  v. 
Hewitt;  Jones  v.  Pease,  21  Wis- 
consin, 644  ;  and,  when  two  parties, 
claiming    land    under    conflicting 
and  adverse  titles,  agree  to  termi- 
nate the  dispute  by  dividing  the 
land  between  them,  and  each  takes 
possession  of  the  share  allotted  to 
him  by  the  agreement,  equity  will 
regard  the  compromise  as  binding 
on  both,  and  will  not  allow  it  to 
be    defeated,     subsequently,     by 
either;   Wend  v.    Terry,  2   Doug- 
lass (Michigan),  344 ;  post,  vol.  2, 
notes  to  Stapleton   v.    Stapleton. 
Equity  will  also  enforce  the  fulfil- 
ment of  a  promise  to  confer  a  title 
by  devise,  in  consideration  of  a  re- 
ciprocal devise  or  present  convey- 
ance ;  Rivers  v.  Rivers,  3  Dessaus- 
sure,  195  ;  Johnson  v.  Hubbell,  2 
Stockton's  Ch.  332  ;  when  reduced 
to  writing,  or  sustained  by  a  part 
performance ;   although  from   the 
nature  of  such  a  contract  there  can 
seldom  be  a   sufficiently  full   and 
specific  action  under  it,  during  the 
lifetime  of  the  parties,  to  warrant 
the  intervention  of  equity  at  their 
death ;    Mundorf  v.    Howard,    4 
,  Maryland,  459  ;  and  it  is  plain,  that 
an  oral  promise  to  devise,  unsus- 
tained  by  possession,  cannot  be  en- 
forced by  equity  ;  Steffore  v.  Bar- 
tholomew, 2  Carter,  153.     Indeed, 
whenever  a  gift  or  contract  is  not 
to   be  carried   into  effect   until   a 
future   period,   as  when  a  father 
promises  to  convey  or  devise  land 
to  a  son,  no  act  can  well  amount  to  a 
part  performance,  until  the  time  ar- 
rives at  which  the  contract  is  to  be 
performed  ;  Hann  v.  Goodrich,  33 
New  Hampshire,  32  ;  M'  Glure  v. 


Johnston,  1  Casey,  405  ;  Eckert  v. 
Eckert,  3  Penna.  332  ;  Christy  v. 
Barnhart,  2  Harris,  260.  See 
Morgan  v.  Tollett,  2  Jones,  Eq.  39  ; 
where  it  was  said,  that  a  promise 
to  devise,  partakes  of  the  ambula- 
tory character,  which  would  belong 
to  the  will,  if  made,  and  may, 
consequently,  be  revoked  or  re- 
called at  pleasure.] 

If  the  bill  shows  that  the  agree- 
ment was  parol,  and  no  sufficient 
ground  is  set  forth  to  take  the  case 
out  of  the  statute,  the  defendant 
may  demur ;  but  if  it  be  stated 
generally  in  the  bill  that  such  an 
agreement  was  made,  the  court  will 
presume  that  it  was  a  legal  and 
valid  agreement,  and  the  defendant 
must  either  plead  the  fact  that  it 
was  not  in  writing,  or  must  allege 
that  fact,  and  insist  upon  it  as  a 
defence,  in  his  answer.  He  may 
deny  the  contract  entirely  or  in 
essential  particulars,  or  may  re- 
quire the  plaintiff  to  prove  it ;  and 
if  he  does  that,  and  an  issue  arises 
as  to  the  substance  of  the  contract, 
it  must  be  proved  by  writing,  or 
by  parol,  supported  by  part  per- 
formance ;  The  Ontario  Bank  v. 
Root,  3  Paige,  478.  The  defendant 
may  admit  the  parol  agreement, 
and  insist  upon  the  st  tute  in  his 
answer  as  a  bar  to  any  relief 
thereon ;  Barnes  v.  Teague,  1 
Jones,  Equity,  277  ;  Ash  v.  Buggy, 
6  Indiana,  259  ;  Sneed  v.  Bradley, 
4  Sneed.  301 ;  Van  Duyne  v.  Vree- 
land,  1  Beasley,  142,  150 ;  unless 
there  has  been  such  part  perform- 
ance as  to  take  the  case  out  of  its 
operation ;  if  he  admits  the  agree- 
ment in  his  answer  or  by  not 
answering,   and    does    not    insist 
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upon  the  statute  by  plea  or  answer, 
he  is  deemed  to  have  waived  or 
renounced  the  benefit  of  it ;  no 
evidence  of  the  agreement  will  be 
necessary,  and  a  decree  will  be 
made  upon  that  admission  ;  Albert 
v.  Ware,  2  Maryland  Chancery, 
169 ;  6  Maryland,  66  ;  Garner  v. 
Shebblefield,  5  Texas,  552  ;  Chet- 
wood  v.  Brittain,  1  Green,  Chan- 
cery, 430  ;  Dean  v.  Dean,  1  Stock- 
ton, 425  ;  Baker  v.  Hollobough,  15 
Arkansas,  322  ;  Gozine  v.  Graham, 
2  Paige,  118,  181  ;  Harris  v. 
Knickerbocker,  5  Wendell,  638, 
643 ;  Vaupell  v.  Woodward,  2 
Sandford's  Chancery,  143,  144 ; 
Jervis  v.  Smith  and  others,  Hoff- 
man, 470,  416  ;  Newton  v.  Swazey 
et  al.,  8  New  Hampshire,  9,  13  ; 
Tilton  v.  Tilton,  9  Id.  386,  389  ; 
Souser  v.  Lamont,  3  P.  P.  Smith, 
311  ;  Thornton  v.  Heirs  of  Henry, 
2  Scammon,  219,  220  ;  Esmay  v. 
Grotser,  18  Illinois,  483 ;  Tartle- 
ton  v.  Vietes,  1  Gilman,  410,  413  ; 
Switzer  et  al.  v.  Sidles  et  al.,  3  Id. 
529,  534 ;  Patterson  and  others  v. 
Ware,  10  Alabama,  445,  441 ; 
Woods  and  others  v.  Dille  and 
others,  11  Ohio,  455;  Minus  v. 
Morse  and  others,  15  Id.  568,  511  ; 
Allen  v.  Chambers,  4  Iredell's 
Equity,  125,  129  ;  Hall  and  Wife 
v.  Hall  et  al.,  1  Gill,  383,  386  ; 
Sneed  v.  Bradley,  4  Sneed,  301 ; 
and  it  was  held  in  Sneed  v.  Bradley, 
that  the  right  to  rely  on  the  statute 
as  a  bar,  is  peculiar  to  the  parties 
and  those  claiming  under  them  as 
heirs  or  purchasers,  and  cannot  be 
taken  advantage  of  by  a  creditor 
at  large  or  subsequent  judgment 
creditor. 

When  the  specific  execution  of 


a  parol  agreement  cannot  be  de- 
creed, in  consequence  of  the  un- 
certainty in  its  terms,  or  of  the  stat- 
ute being  relied  on,  the  court  will, 
if  there  is  no  remedy  at  law,  or  it 
is  uncertain  or  embarrassed,  or 
under  circumstances  of  special 
equity,  decree  compensation  to  the 
extent  of  the  purchase-money  paid, 
and  the  value  of  beneficial  and 
lasting  improvements  ;  Phillips  v. 
Thompson,  1  Johnson's  Chancery, 
132,  150;  Parkhursty.  Van  Cort- 
land, lb.  214,  286  ;  Johnston  y. 
Glancey,  4  Blackford,  94,  99; 
Mialhi  v.  Lassabe,  4  Alabama, 
113,  114  ;  Anthony  v.  Leftwich,  3 
Randolph,  238  ;  Payne  v.  Graves, 
5  Leigh,  561  ;  Rockwell  v.  Law- 
rence, 2  Halsted's  Chancery,  190; 
Evans  v.  Battle,  19  Alabama, 
398  ;  King  v.  Thompson,  9  Peters, 
218  ;  Shepherd  v.  Brown,  9  Gill. 
32,  41  ;  Sneed  v.  Bradley,  4  Sneed, 
301.  See  Bowie  v.  Stonestreet,  6 
Maryland,  418,  where  the  rule 
above  stated,  was  cited  and  ap- 
proved by  the  court,  in  delivering 
judgment. 

The  Statute  of  Frauds  is,  in 
later  times,  regarded  with  favor, 
as  a  salutary  and  judicious  pro- 
vision, founded  in  convenience  and 
sound  policy  ;  the  prevailing  dis- 
position in  the  courts  is  to  uphold 
and  en  fore  it ;  the  doctrine  of 
part  performance  of  parol  con- 
tracts is  reluctantly  admitted ; 
and  the  d. termination  is  general, 
not  to  act  upon  it  further  than  ad- 
judged cases,  or  the  principles  es- 
tablished by  them,  require.  See 
Massey  v.  Mcllwain  and  others,  2 
Hill's  Chancery,  421,  426;  John- 
ston y    Glancy,  4  Blackford,  94, 
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99  ;  Hood  et  al.  v.  Bowman  et  al., 
1  Freeman,  290,  294 ;  Anthony  v. 
Leflwich,  3  Randolph,  238,  244; 
Allen's  Estate,  1  Watts  &  Sergeant, 
383,  388  ;  Frye  v.  Shepler,  1  Barr, 
91,  93  ;  Wollam  v.  Brown,  2  Stock- 
ton's Chancery,  308 ;  Moore  v. 
Sewell,  7  Harris,  461 ;  Poorman 
v.  Eilgore,  2  Casey,  365 ;  Cox  v. 
Cox,  lb.  395.  "I  agree,"  said 
Chancellor  Kent,  "  with  those  wise 
and  learned  judges,  who  have  de- 
clared that  the  courts  ought  to 
make  a  stand  against  any  further 
encroachment  on  the  statute,  and 
not  to  go  one  step  beyond  the 
rules  and  precedents  already  es- 
tablished ;"  Phillips  v.  Thompson, 
1  Johnston's  Chancery,  132,  149. 
"  The  beneficial  provisions  of  the 


Statute  of  Frauds,  have  been  suf- 
ficiently broken  in  upon  already," 
said  a  succeeding  Chancellor ; 
"  and  the  doctrine  of  part  per- 
formance should  not  be  extended 
to  new  cases  which  do  not  come 
clearly  within  the  equitable  prin- 
ciples of  previous  decisions  ;"  Ger- 
man v.  Machin,  6  Paige,  289,  293. 
The  doctrine  that  part  perform- 
ance takes  a  case  out  of  the  opera- 
tion of  the  statute,  exists  only  in 
equity ;  it  has  no  application  to 
courts  of  law  ;  'Jackson  v.  Pierce, 
2  Johnson,  221,  223;  Norton^. 
Preston,  15  Maine,  14 ;  Adams  v. 
Townsend,  Administrator,  1  Met- 
calf,  483  ;  Eaton  v.  Whitaker,  18 
Connecticut,  221,  222  ;  Barickman 
v.  Kuydendall,  6  Blackford,  22, 24. 
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Specific  Performance  of  Agreements  relating  to  Personal 
Pkoperty]—  A  bill  in  equity  will  not  lie  for  specific  performance 
of  an  agreement  to  transfer  South-sea  Stock. 

Bill  for  a  specific  performance  of  an  agreement  to  transfer 
stock. — The  case  was,  the  defendant  agreed  "with  the  plaintiff  to 
transfer  to  him  1000/.  South-sea  Stockf,  upon  the  20th  of  Novem- 
ber then  next  folio  ving,  at  the  rate  of  £104  per  cent,,  and  gave 
him  a  promissory  note  under  his  hand  for  so  doing,  and  received 
two  guineas  of  the  plaintiff  in  part  of  the  consideration-money  ; 
but  the  defendant,  in  drawing  the  note,  had  put  in  the  usual 
words  "or  pay  the  difference,"  which  the  plaintiff  struck  out,  and 
would  not  agree  to,  and  then  the  defendant  signed  the  note. 

After  the  bargain  was  made,  and  before  the  time  of  deliverino- 
the  stock,  the  South  sea  Stock  rose  considerably  in  value,  and  the 

'  8.  C,  nom.  Cud.  v.  Rutter,  1  P.  Wms.  570  ;  2  Eq.  Ca.  Ab  18  pi  8-  Prec 
Ch.  .134,  cited,  nom.  Soould  v.  Butter;  Reg.  Lib.,  A.  1719,  fol.  35  :  Re<J  Lib  ' 
B.  1719,  fol.  411.  '  '  <=>•  L,10,> 
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defendant  did  not  deliver  the  stock  at  the  day,  but  a  few  days  after- 
wards offered  to  pay  the  difference,  and  submits  so  to  do  by  his 
answer;  but  the  plaintiff  insists  to  have  the  stock  actually  trans- 
ferred to  him,  and  refuses  to  take  the  difference,  &c. 

Sir  Robert  Raymond  and  Mr.  Vernon,  for  the  defendant,  insisted, 
that  buying  of  stock  in  this  manner,  to  be  delivered  at  a  future 
time,  at  a  certain  price,  was  in  the  nature  of  a  wager  upon  the 
rise  and  fall  of  stock,  and  therefore  paying  the  difference  is  a 
sufficient  performance  of  the  contract ;  that  a  contract  for  the  sale 
„_„_-.  of  stock  differs  from  *other  contracts  for  sale  of  an  house, 
*•  J  lands,  &c,  for  in  such  things  there  may  be  a  particular 
conveniency  or  benefit  to  the  buyer  in  this  individual  house,  &c. ; 
but  it  is  not  so  in  stock,  for  one  1000£.  is  as  good  as  another  1000£. 
stock,  and  is  to  be  purchased  daily  in  Exchage  alley ;  that  the 
plaintiff  has  his  remedy  at  law  for  the  damages,  viz.,  the  differ- 
ence, and  that  is  the  justice  of  the  case  between  the  parties  ;  that 
it  is  discretionary  in  the  Court  to  decree  a  specific  performance 
of  an  agreement,  and  that  in  many  cases  the  Court  will  leave  the 
party  to  his  remedy  at  law  for  breach  of  a  contract,  &c. 

Sir  Joseph  Jekyll,  M.  R.,  said  that  this  is  a  fair  and  reasonable 
agreement,  and  he  saw  no  reason  why  the  Court  should  not  in  this 
case,  as  well  as  others,  decree  a  specific  performance  of  the  contract, 
especially  since  it  was  insisted  upon  by  the  plaintiff,  at  the  making 
the  agreement,  that  he  should  not  be  obliged  to  take  the  difference, 
but  would  have  the  stock  actually  delivered  to  him ;  and  it  is  more 
for  the  advantage  of  the  buyer  to  have  the  stock  than  the  differ- 
ence, and  saves  him  the  trouble  of  buying  it  of  another,  and  pay- 
ing brokerage ;  and  decreed  that  the  defendant  do  transfer  the 
stock,  and  pay  the  dividends  since  the  20th  of  November,  plaintiff 
to  pay  interest  of  the  money  to  that  time,  and  ordered  costs  to  the 
plaintiff. 

On  an  appeal  from  this  decree,  Lord  Chancellor  Parker,1  upon 
opening  the  cause,  asked  if  the  plaintiff  was  at  the  South-sea 
House  upon  the  day  appointed  for  transferring  the  stock,  to  de- 
mand it,  and  tender  the  money,  and  seemed  strongly  against  the 
plaintiff,  and  urged  the  law  in  case  of  a  bargain  for  corn  to  be 
delivered  upon  a  day  certain  at  such  a  market,  at  such  a  price,  and 
the  corn  is  not  delivered  according  to  the  contract ;  the  buyer  shall 
not  by  a  bill  in  equity  compel  the  buyer  to  a  specific  performance 
of  this  agreement,  but  the  seller  is  left  to  his  remedy  at  law,  for 
breach  of  the  agreement  to  recover  damages,  id  est,  the  difference 
between  the  price  agreed  on  by  the  parties,  and  the  price  of  corn 
upon  the  market-day. 

r*7881        *^  was  sa^'  ^  was  tne  common  justice  of  this  Court 
L        -'to  compel  the  party  to  a  specific  performance  of  his  agree- 

1  Afterwards  Earl  of  Macclesfield. 
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ment,  if  the  same  was  j  ust  and  reasonable,  and  fairly  obtained : 
that  this  was  a  just,  reasonable,  and  fair  agreement  in  all  the  cir- 
cumstances :  it  was  the  current  price  of  the  stock  at  that  time, 
and  no  imposition  upon  the  defendant:  that  the  subsequent  rise 
could  not  alter  the  case,  for  it  was  an  equal  hazard  that  it  might 
fall,  and  the  parties  in  such  contracts  executory  must  take  their 
chance.  They  compared  it  to  the  case  of  a  contract  for  so  many 
bales  of  silk,  or  any  other  merchandise,  to  be  delivered  at  a  future 
day,  at  a  certain  price :  if  the  value  of  the  silk,  or  other  goods, 
doth  rise  before  the  day,  that  is  no  excuse  for  non-performance  of 
the  contract.  So,  in  the  case  of  a  contract  for  lands,  if  lands  rise 
in  value,  yet  the  party  ought  to  execute  his  agreement.  They  said, 
that,  from  the  time  of  the  contract  to  the  time  appointed  for  the 
delivery,  the  stock  did  not  rise  above  121.  per  cent. ;  that  it  was 
not  more  at  the  time  of  filing  the  bill,  which  was  in  January,  1718 ; 
nay,  it  was  not  more  at  the  time  of  the  decree  pronounced  by  the 
Master  of  the  Rolls  in  Michaelmas  Term  last :  and  though  the 
stock  has  risen  since  to  a  vast  price,  between  9001.  and  1000Z.  per 
cent.,  if  the  plaintiff1  suffers  by  that  it  is  his  own  fault,  in  not 
performing  his  contract  sooner,  when  he  was  demanded  so  to  do, 
and  in  not  obeying  the  decree,  as  he  ought  to  have  done :  that 
whatever  has  happened  since  cannot  alter  the  case  :  that  the  con- 
tract was  reasonable  at  the  time  it  was  made,  and  so  it  was  when 
the  bill  was  filed  and  the  decree  pronounced. 

It  was  said  for  the  defendant,  that  the  rule  was  laid  down  too 
general  for  compelling  the  execution  of  agreements  between  the 
parties :  that  this  Court  would  not  compel  the  party  to  perform  a 
hard  agreement,  though  it  was  fair  at  the  time  it  was  made, 
but  leave  the  other  party  to  his  remedy  at  law :  that  it  was  very 
unreasonable  now  to  compel  the  defendant  to  transfer  WOOL 
South-sea  Stock  to  the  plaintiff,  at  lOil.  10s.  per  cent.,  when  it  was 
worth  1000/'.  per  cent. ;  that  paying  the  difference  *at  the  r*78q-, 
day  was  a  good  performance  of  this  contract :  that  the  <-  -> 
plaintiff  knew  that  the  defendant  had  no  stock  when  he  made 
the  bargain  with  him,  and  therefore  could  not  expect  to  have  the 
stock  delivered  to  him,  but  to  have  the  difference  if  the  stock 
should  happen  to  rise  before  the  time ;  and  he  had  no  more  inten- 
tion to  take  the  stock  than  the  other  had  to  deliver  it,  and  this 
appears  by  his  non-attendance  at  the  South-sea  House  upon  the 
day  to  accept  and  pay  for  the  stock.  They  cited  the  case  of  The 
Marquess  of  Normandy  v.  Lord  Berkly,  temp.  Lord  Somers,  C, 
who  said,  in  that  case,  that  the  Court  would  not  carry  agreements 
into  execution  unless  the  contract  was  reasonable  and  fair  in  every 
particular,  because  they  cannot  mitigate  damages  upon  the  cir- 
cumstances of  the  case,  as  a  jury  may  do,  but  must  decree  the 
whole  contract  to  be  performed. 

It  was  replied  that  the  plaintiff,  some  days  before  the  stock  was 
to  be  delivered,  told  the  defendant  that  he  expected  to  have  the 

1  Qu  defendant. 
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stock  delivered  to  him;  but  the  defendant  said  that  he  had  not 
the  stock,  and  therefore  could  not  deliver  it ;  and  afterwards  the 
defendant  kept  out  of  the  way  for  some  days,  and  the  plaintiff 
could  not  find  him,  and  that  was  the  reason  he  did  not  attend  at 
the  Southsea  House  to  accept  the  stock ;  that,  this  being  occa- 
sioned by  the  defendant's  own  unfair  dealing,  the  plaintiff  ought 
not  to  suffer  by  it ;  and  upon  that  account  the  plaintiff  ought  to 
be  relieved  in  equity,  because  ho  is  remediless  at  law  for  want  of 
a  legal  demand  and  tender  upon  the  day. 

Lord  Chancellor  Parker. — There  is  no  reason  to  bring  this 
bill  for  a  specific  performance  of  this  agreement,  because  there  is 
no  difference  between  this  100(M.  South-sea  Stock  and  another 
10Q01.  stock,  which  the  plaintiff  might  have  bought  of  any  other 
person  upon  the  very  day  ;  and  the  plaintiff  doth  not  suffer  at  all 
by  the  non  performance  of  the  agreement  specifically,  if  the  de- 
fendant pays  him  the  difference. 

These  sorts  of  contracts  are  commonly  understood  to  mean 
r*-qo"i  *n0  rnore  than  to  transfer  the  stock  or  pay  the  difference, 
*-  J  and  this  fully  answers  the  intention  ot  the  parties;  and 
the  party  has  thereby  the  entire  benefit  of  his  contract  as  fully  as 
if  the  stock  were  actually  delivered,  for  he  may  buy  of  any  other 
person,  and  be  no1  more  money  out  of  pocket  than  if  the  stock 
were  delivered  to  him  according  to  the  agreement.  This  differs, 
very  much  from  the  case  of  a  contract  for  lands,  some  lands  being 
more  valuable  than  others  —  at  least,  more  convenient  than 
others — to  the  purchaser ;  but  there  is  no  difference  in  stock — one 
man's  stock  is  of  equal  benefit  and  conveniency  as  another's. 

Secondly,  it  appears  that  the  defendant  had  not  the  stock  when 
the  contract  was  made,  and  this  Court  will  not  decree  a  specific 
performance  of  a  contract  when  the  party  has  not  the  thing  to 
deliver.  Suppose  a  contract  for  the  sale  of  land,  and  the  party 
has  not  the  laud  at  the  time  he  contracted  for  the  sale  of  it,  this 
Court  would  not  decree  a  specific  performance  of  the  agreement. 
If  there  be  a  contract  for  the  sale  of  malt,  or  any  other  commodity, 
and  the  seller  has  not  the  malt  or  other  thiugs  agreed  to  be 
delivered,  this  Court  would  not  compel  the  party  to  perform  his 
agreement,  but  leave  the  buyer  to  recover  his  damages  at  law  for 
non-performance  of  the  agreement. 

Thirdly,  in  contracts  for  stock,  being  subject  to  sudden  rise  and 
fall,  the  day  is  the  most  material  part  of  the  contract,  and  there- 
fore not  proper  for  a  court  of  equity  to  carry  into  execution.  The 
decree  might  be  beneficial  to  the  plaintiff  one  day,  and  to  his 
prejudice  the  next.  I  shall  always  discourage  bills  of  this  kind  ; 
but  since  the  defendant  did  shuffle  with  the  plaintiff,  and  not  offer 
to  pay  him  the  difference  till  two  months  after  the  day,  I  will  not 
dismiss  the  bill,  but  let  the  Master  inquire  what  the  difference  was 
at  the  clay,  and  the  defendant  pay  it  to  the  plaintiff,  with  interest, 
but  no  custs. 


CUDDEE  V.  RUTTER. 


1067 


*It  is  proposed  in  this  note  to  consider  the  question  much  dis-  r+^Q1  -, 
cussed  in  the  principal  case,  viz.,  of  what  contracts  courts  of 
equity  will  decree  the  specific  performance.  This  maybe  considered 
most  conveniently  under  three  general  heads  : — 1st.  When  the  contract 
relates  to  property,  whether  real  or  personal ;  2nd.  When  the  contract 
relates  to  personal  acts  ;  and  3rd.  The  extension  of  the  jurisdiction  of 
equity  in  matters  of  specific  performance  by  the  legislature  conferring 
powers  to  award  damages  in  certain  cases.  It  must,  however,  be  first 
observed,  that  a  court  of  equity  will  not  decree  specific  performance  of  a 
contract  unless  it  be  founded  upon  valuable  consideration  :  Cochrane 
V.  Willis,  34  Beav.  359. 

1st.  As  to  contracts  relating  to  real  and  personal  property. — Where  a 
contract  in  writing  respecting  real  property,  in  conformity  with  the 
Statute  of  Frauds,  is  entered  into  between  competent  parties,  and  is, 
moreover,  in  its  nature  and  circumstances,  unobjectionable,  it  is  as  much 
of  course  for  a  court  of  equity  to  decree  a  specific  performance,  as  it  is 
for  a  court  of  common  law  to  give  damages  for  the  breach  of  such  a 
contract :  Hall  v.  Warren,  9  Ves.  608.  The  original  and  sole  founda- 
tion of  the  jurisdiction  to  decree  the  specific  performance  of  contracts 
is  simply  this — that  an  award  of  damages  at  law  will  not  give  a  party 
the  compensation  to  which  he  is  entitled  ;  that  is,  will  not  put  him  in  a 
situation  as  beneficial  to  him  as  if  the  agreement  were  specifically  per- 
formed :  Harnett  v.  Yeilding,  2  S.  &  L.  553. 

As  to  the  jurisdiction  to  enforce  the  specific  performance  of  contracts 
relating  to  lands  out  of  the  jurisdiction  of  the  Conrt,  see  Penn  v.  Lord 
Baltimore,  vol.  ii.  post. 

The  decision  in  the  principal  case  shows  that  specific  performance  of 
agreements  relating  to  personalty  will  not,  as  in  the  case  of  agreements 
relating  to  realty,  be  invariably  decreed :  it  will,  however,  be  seen, 
upon  examining  the  authorities,  that  whenever  courts  of  equity  refuse 
to  interfere  with  agreements  relating  to  personalty,  they  do  so,  not  be- 
cause of  any  difference  between  real  and  personal  property,  but  because 
damages  at  law  will  be  an  adequate  compensation  ;  and  there  is,  there- 
fore, no  reason  why  the  j  nrisdiction  of  equity  should  be  called  into  ac- 
tion. Upon  this  ground  chiefly  the  Lord  Chancellor,  in  the  principal 
case,  refused  to  decree  the  specific  performance  of  the  agreement,  ob- 
serving, that  it  differed  much  from  "  a  contract  for  lands,  some  lands 
being  more  valuable  than  others — at  least,  more  convenient  than  others 
— to  the  purchaser;  but  t'  ere  is  no  di. Terence  in  stock — one  man's 
stock  is  of  equal  benefit  and  conveniency  as  another's."  So,  likewise, 
in  Adderley  v.  Dixon,  1  S.  &  S.  610,  Sir  *John  Leach,  V.  C,  ob- 
serves— "Courts  of  equity  decree  the  specific  performance  of  I-  J 
contracts,  not  upon  any  distinction  between  realty  and  personalty,  but 
because  damages  at  law  may  not,  in  the  particular  case,  afford  a  com- 
plete remedy.     Thus,  a  court  of  equity  decrees  performance  of  a  contract 
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for  land,  not  because  of  the  real  nature  of  the  land,  but  because  damages 
at  law,  which  must  be  calculated  upon  the  general  money  value  of  land, 
may  not  be  a  complete  remedy  to  the  purchaser,  to  whom  the  land  may 
have  a  peculiar  and  special  value.  So,  a  court  of  equity  will  not,  gene- 
rally, decree  performance  of  a  contract  for  the  sale  of  stock  or  goods, 
not  because  of  their  personal  nature,  but  because  damages  at  law,  cal- 
culated upon  the  market  price  of  the  stock  or  goods,  are  as  complete  a 
remedy  to  the  purchaser  as  the  delivery  of  the  stock  or  goods  contracted 
for ;  inasmuch  as  with  the  damages  he  may  purchase  the  same  quantity 
of  the  like  stock  or  goods."  In  Buxton  v.  Lister,  3  Atk.  384,  Lord 
Hardwicke,  C,  lays  down  the  came  distinction  between  contracts  relat- 
ing to  chattels  and  contracts  relating  to  lands  ;  but  he  does  not  give  the 
same  reasons  for  the  distinction.  "  In  general,"  he  says,  "  this  Court 
will  not  entertain  a  bill  for  a  specific  performance  of  contracts  of  stock, 
corn,  hops,  &c. ;  for,  as  those  are  contracts  which  relate  to  merchan- 
dise, that  vary  according  to  the  different  times  and  circumstances,  if  a 
court  of  equity  should  admit  such  bills,  it  might  drive  on  parties  to  the 
execution  of  a  contract,  to  the  ruin  of  one  side,  when  upon  an  action 
that  party  might  not  have  paid,  perhaps,  above  a  shilling  damage.  . 
.  .  .  As  to  the  cases  of  contracts  for  the  purchase  of  lands  or  things 
that  relate  to  realties,  those  are  of  a  permanent  nature  ;  and,  if  a  person 
agrees  to  purchase  them,  it  is  on  a  particular  liking  to  the  land,  and  is 
quite  a  different  thing  from  matters  in  the  way  of  trade.  The  reasons, 
however,  given  by  Lord  Hardwicke  for  a  court  of  equity  not  entertain- 
ing jurisdiction  in  cases  of  chattels,  as  is  well  observed  by  Chief  Baron 
Richards,  would  equally  apply  to  contracts  for  the  purchase  of  land, 
which  falls  and  rises  in  value  in  an  extraordinary  manner.  See  Wright 
v.  Bell,  5  Price,  329.  The  reasons  given  by  Sir  John  Leach  are  the 
best. 

The  question,  therefore,  in  all  cases  where  the  specific  performance  of 
an  agreement  relative  to  personalty  is  sought,  is  this — will  damages  at 
law  afford  an  adequate  compensation  for  breach  of  the  agreement  ?  If 
it  will,  there  is  no  occasion  for  the  interference  of  equity  ;  the  remedy 
at  law  is  complete :  if  it  will  not,  specific  performance  of  the  agreement, 
as  in  the  case  of  an  agreement  relating  to  realty,  will  be  enforced. 

In  Cappur  v.  Harris,  Bumb.  135,  *Mr.  Baron  Gilbert  laid 

r*t93i 

L  J  down,  as  a  general  rule,  that  a  court  of  equity  will  not  aid  a  per- 
son coming  to  have  a  contract  for  South-sea  Stock  carried  into  execu- 
tion, but  will  leave  him  to  such  remedy  as  he  could  have  at  law.  See, 
also,  Nutbrown  v.  Thornton,  10  Ves.  161,  where  Lord  Eldon  observes, 
"  It  is  now  perfectly  settled  that  this  Court  will  not  enforce  the  specific 
performance  of  an  agreement  for  a  transfer  of  stock  ;  but  in  a  book  I 
have  of  Mr.  Brown's  I  see  Lord  Hardwicke  did  that."  So,  in  Buxton 
v.  Lister,  3  Atk.  384,  Lord  Hardwicke  says,  "  In  general,  this  Court 
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will  not  entertain  a  bill  for  a  specific  performance  of  contracts  of  stock, 
corn,  hops,  &c." 

In  the  following  cases,  however,  it  has  been  held,  that,  as  damages 
at  law  could  not  be  correctly  estimated,  or  would  not  furnish  a  com- 
plete and  adequate  remedy  for  the  non-performance  of  a  contract  rela- 
tive to  personal  property,  equity  ought  to  decree  specific  performance. 
In  Taylor  v.  Neville,  cited  in  Buxton  v.  Lister,  3  Atk.  384,  specific 
performance  was  decreed  of  a  contract  for  sale  of  800  tons  of  iron,  to 
be  delivered  and  paid  for  in  a  certain  number  of  years,  and  by  instal- 
ments ;  and  the  reason  given  by  Lord  Hardwicke  is,  "  that  such  sort  of 
contracts  differ  from  those  that  are  immediately  to  be  executed  ;"  and 
they  do  differ  in  this  respect,  that,  the  profit  upon  the  contract 
being  to  depend  upon  future  events,  cannot  be  correctly  estimated  in 
damages,  where  the  calculation  must  proceed  upon  conjecture.  In  such 
a  case,  to  compel  a  party  to  accept  damages  for  the  non-performance  of 
his  contract,  is  to  compel  him  to  sell  the  actual  profit  which  may  arise 
from  it  at  a  conjectural  price.  In  Ball  v.  Coggs,  1  Bro.  P.  C.  140, 
Toml.  ed.,  specific  performance  was  decreed,  in  the  House  of  Lords  of 
a  contract  to  pay  the  plaintiff  a  certain  annual  sum  for  his  life,  and 
also  a  certain  other  sum  for  every  hundred  weight  of  brass  wire  manu- 
factured by  the  defendant  during  the  life  of  the  plaintiff;  for  damages 
might  be  no  complete  remedy,  being  to  be  calculated  merely  by  conjee-' 
ture  :  and  to  compel  the  plaintiff,  in  such  a  case  to  take  damages,  would 
be  to  compel  him  to  sell  the  annual  provision  during  his  life,  for  which 
he  had  contracted,  at  a  conjectural  price.  In  Buxton  v.  Lister,  3  Atk. 
385,  Lord  Hardwicke  puts  the  case  of  a  ship-carpenter  purchasing 
timber  which  was  peculiarly  convenient  to  him  by  reason  of  its  vicinity, 
and  also  the  case  of  an  owner  of  land  covered  with  timber  contracting 
to  sell  his  timber  in  order  to  clear  his  land ;  and  assumes  that,  as  in 
both  those  cases  damages  would  not,  by  reason  of  the  special  circum- 
stances, be  a  complete  remedy,  equity  would  decree  specific  perform- 
ance—Per Sir. J.  Leach,  V.  C,  1  S.  &  S.  610.  In  Thorn  v.  The 
*  Commissioners  of  Public  Works,  32  Beav.  490,  Lord  Romilly,  ^u.,-, 
M.  R.,  decreed  specific  performance  of  a  contract  to  purchase 
the  arch  stone,  spandrill  stone,  and  the  Bramley  Fall  stone  contained  in 
the  old  Westminster  Bridge.  See  also  Pollard  v.  Clayton,  1  K.  &  J. 
462 ;  and  the  comments  therein  of  Sir  W.  Page  Wood,  V.  C,  on  Tay- 
lor v.  Neville,  and  Buxton  v.  Lister,  lb.  p.  4*74. 

So  a  contract  for  the  purchase  of  articles  of  unusual  beauty,  rarity, 
and  distinction,  such  as  objects  of  vertu,  will  be  enforced,  as  damages 
would  not  be  an  adequate  compensation  for  non-performance — per  Kin- 
dersley,  V.  C,  in  Falcke  v.  Gray,  4  Drew,  658. 

Upon  the  ground  that  the  remedy  ought  to  be  mutual,  a  court  of 
equity  will,  upon  a  bill  filed  by  p,  vendor,  enforce  specific  performance 
of  a  contract  to  purchase  debts,  although  he  seeks  only  for  payment  of 
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the  purchase-money.  Thus  in  Adderley  v.  Dixon,  1  S.  &  S.  601,  the 
plaintiffs,  having  purchased  and  taken  assignments  of  certain  debts  which 
had  been  proved  under  two  commissions  of  bankruptcy,  agreed  to  sell 
them  to  the  defendant  for  2s.  6d.  in  the  pound.  Sir  John  Leach,  V.  C, 
compelled  a  specific  performance  of  the  agreement  at  the  suit  of  the 
vendor.  "  The  present  case,"  observed  his  Honor,  "  being  a  contract 
for  the  sale  of  the  uncertain  dividends  which  may  become  payable  from 
the  estates  of  the  two  bankrupts,  it  appears  to  me,  that,  upon  the  prin- 
ciple established  by  the  cases  of  Ball  v.  Goggs,  and  Taylor  v.  Neville, 
a  court  of  equity  will  decree  specific  performance,  because  damages  at 
law  cannot  accurately  represent  the  value  of  the  future  dividends ;  and 
to  compel  this  purchaser  to  take  such  damages  would  be  to  compel  him 
to  sell  those  dividends  at  a  conjectural  price.  It  is  true,  that  the 
present  bill  is' not  filed  by  the  purchaser,  but  by  the  vendor,  who  seeks, 
not  the  uncertain  dividends,  but  the  certain  sum  to  be  paid  for  them. 
It  has,  however,  been  settled  by  repeated  decisions,  that  the  remedy  in 
equity  must  be  mutual,  and  that  where  a  bill  will  lie  for  the  purchaser, 
it  will  also  lie  for  the  vendor."  So,  in  Wright  v.  Bell,  5  Price,  325 ; 
Dan.  Ex.  Rep.  95,  a  specific  performance  of  a  contract  to  purchase  a 
debt  was  enforced. 

In  Withy  v.  Cottle,  1  S.  &  S.  114,  a  demurrer  to  a  bill  filed  by  the 
.  vendor  for  the  specific  performance  of  an  agreement  for  the  purchase 
of  an  annuity  payable  out  of  the  dividends  of  stock  standing  in  the 
name  of  the  Accountant-General  of  the  Court  of  Chancery,  was  over- 
ruled by  Sir  John  Leach,  V.  C.  "  There  can  be  no  doubt,"  observed  his 
Honor,  "  that  the  defendant,  who  is  the  purchaser  of  this  annuity, 
might  have  filed  a  bill  for  the  specific  performance  of  the  agreement  for 
r*>7QF,l  sa^e  *°  k'm'  t)ecause  *a  court  of  law  could  not  give  him  the 
subject  of  his  contract,  and  the  remedj^  here  must  be  mutual 
for  purchaser  and  vendor :"  and  see  Clifford  v.  Turrell,  1  Y.  &  C.  C. 
C.  138  ;  9  Jur.  633. 

And  a  court  of  equity  will,  on  behalf  of  a  vendor  of  life  annuities, 
enforce  specific  performance  of  the  contract,  by  compelling  payment  of 
the  purchase-money,  even  after  the  death  of  the  annuitant :  at  any  rate, 
where  there  are  arrears  of  the  annuity  due,  sufficient  to  support  a  bill 
filed  by  the  annuitant.  It  is  true  that  a  court  of  equity  entertains  a 
suit  for  specific  performance  by  a  purchaser  in  order  to  give  him  the 
very  subject  of  his  contract ;  nevertheless,  although  the  demand  of  the 
vendor  be  merely  for  a  sum  of  money,  it  will  entertain  a  similar  suit 
for  him,  upon  the  principle  that  the  remedies  ought  to  be  mutual.  Een- 
ney  v.  Wexham,  6  Mad.  355,  351. 

And  where  there  is  a  valid  contract  for  the  sale  of  a  patent,  the 
Court  will  specifically  enforce  it,  in  a  suit  by  a  purchaser  against  the 
vendor,  and  will  make  the  latter  exequte  an  assignment.     The  opposite 
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also  is  equally  true,  that  the  vendor  may  come  into  equity  for  the  pur- 
chase-money:   Cogent  v.  Gibson,  33  Beav.  551. 

In  contracts  relating  to  commodities  fluctuating  from  day  to  clay  in 
market  price,  the  Court  expects  persons  to  be  unusually  vigilant  and 
active  in  asserting  their  right  to  specific  performance,  which  it  is  in- 
equitable to  grant  after  a  delay  on  the  part  of  the  plaintiff,  and  when 
the  parties  may  be  no  longer  in  the  same  position.  Pollard  v.  Clayton, 
1  K.  &  J.  462. 

And  a  court  of  equity  will  not  only  entertain  suit  for  specific  per- 
formances of  contracts  by  vendors  in  ordinary  cases  where  the  price  is 
named,  but  also  where  land  has  been  taken  by  a  railway  company,  and 
the  price  ascertained  by  a  jury.  See  Doherty  v.  Water  ford  and 
Limerick  Railway  Company,  13  Ir.  Eq.  Rep.  538.  "  A  legal  remedy," 
said  Lord  Chancellor  Brady,  "  exists  to  recover  the  money ;  but  it  is  a 
fallacy  to  say  that,  because  the  plaintiff  insists  upon  the  specific  per- 
formance of  the  contract — and  that  is  the  decree  the  Court  is  called  on 
to  make — the  parties  should  go  to  law — There  must  exist  mutuality  ; 
the  company  could  file  a  bill  to  compel  the  transfer,  and  the  plaintiff 
accordingly  has  the  right  to  insist  upon  this  specific  performance  of  the 
contract." 

And  where  a  railway  company,  has  given  notice  to  treat  for  land  to 
the  landowner,  and  the  price  of  the  land  has  been  fixed  by  arbitrators 
under  the  Lands'  Clauses  Consolidation  Act,  the  railway  company  is  in 
the  same  position  with  regard  to  the  landowner  as  an  ordinary  pur- 
chaser, and  will  be  compelled  by  a  court  of  equity  to  complete  the  pur- 
chase (Harvey  *v.  Metropolitan  Railway  Company,  *7  L.  R.  r^.,-, 
Ch.  App.  154) ;  and  where  a  railway  company,  after  giving  no- 
tice to  treat,  has  paid  the  purchase-money  for  leaseholds,  and  has,  with 
the  consent  of  the  lessee,  been  admitted  into  possession,  it  will,  at 
the  suit  of  the  lessee  within  a  reasonable  time,  be  compelled  to  accept 
an  assignment  containing  the  usual  covenants  :  lb.  See,  also,  Harding 
v.  The  Metropolitan  Railway  Company,  20  W.  R.  (L.  C.)  321. 

But  although  courts  of  equity,  as  we  have  seen,  will  not  ordinarily 
decree  specific  performance  of  contracts  to  purchase  chattels,  if  dam- 
ages at  law  will  be  an  adequate  compensation ;  nevertheless,  if  a 
trust  be  created,  the  circumstance  that  the  subject  matter  to  which  the 
trust  is  attached  is  a  personal  chattel,  will  not  prevent  the  Court  from 
enforcing  the  due  execution  of  that  trust,  not  only  against  the  trustees 
themselves,  but  against  all  persons  who  obtain  possession  of  the  prop- 
erty affected  by  the  trust,  provided  they  had  notice  of  the  trust. 
Pooley  v.  Budd,  14  Beav.  34,  43,  44,  per  Sir  J.  Romilly,  M.  R.  "  For 
instance,  if  a  man  about  to  contract  marriage,  and  possessed  of  a  large 
and  valuable  quantity  of  iron,  lead,  or  copper  ore,  assigned  that  ore  to  the 
trustees  of  the  settlement,  in  trust  to  sell  and  invest  the  proceeds,  and 
hold  the  proceeds  when  invested,  upon  the  trusts  of  the  settlement 
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there  can  be  no  question  but  that  this  Court  would,  before  the  sale-, 
compel  the  possessor  of  the  ore  and  the  trustees  of  the  settlement  to 
fulfil  every  part  of  the  trust,  which  one  had  undertaken  to  constitute, 
and  the  other  had  undertaken  to  execute."     lb.  p.  43. 

So  where  a  person  had  by  agreement  declared  himself  to  be  the  trus- 
tee of  stock  for  another  person,  with  whose  money  it  had  been  pur- 
chased, it  was  held,  that  the  doctrine  acted  upon  in  the  principal  case 
was  not  applicable,  and  a  transfer  was  compelled  to  the  person  benefi- 
cially entitled.     Staunton  v.  Percival,  5  H.  L.  Cas.  257,  268. 

In  the  case  of  Boloret  v.  Rothschild,  1  S.  &  S.  590,  it  was  held  by 
Sir  John  Leach,  V.  C,  that  a  bill  would  lie  for  the  specific  performance 
of  a  contract  for  the  purchase  of  Neapolitan  stock,  where  it  prayed  for 
the  delivery  of  the  certificates  which  would  constitute  the  plaintiff  pro- 
prietor of  a  certain  quantity  of  stock  ;  "  because,"  said  his  Honor,  "  a 
court  of  law  could  not  give  the  property,  but  could  only  give  a  remedy 
in  damages,  the  beneficial  effect  of  which  must  depend  upon  the  per- 
sonal responsibility  of  the  party.  I  consider  also,  that  the  plaintiff, 
not  being  the  original  holder  of  the  scrip,  but  merely  the  bearer,  may 
not  be  able  to  maintain  any  action  at  law  upon  the  contract,  and  that 
if  he  has  any  title,  it  must  be  in  equity."  In  Duncuft  v.  Albrecht,  12 
P^^qk-i  Sim.,  189,  specific  performance  of  a  *parol  agreement  for  the 
sale  of  some  railway  shares  was  decreed  by  Sir  L.  Shadwell, 
V.  C.  "  The  only  question,"  observed  his  Honor,  "  is,  whether  there 
has  been  any  decision  from  whence  you  can  extract  a  conclusion  that 
the  Court  will  not  decree  a  specific  performance  of  an  agreement  for 
the  sale  of  such  shares.  Now,  I  agree  that  it  has  been  long  since  de- 
cided, that  you  cannot  have  a  bill  for  the  specific  performance  of  an 
agreement  to  transfer  a  certain  quantity  of  stock.  But,  in  my  opinion, 
there  is  not  any  sort  of  analogy  between  a  quantity  of  31.  per  Cents., 
or  any  other  stock  of  that  description  (which  is  always  to  be  had  by 
any  person  who  chooses  to  apply  for  it  in  the  market),  and  a  cer- 
tain number  of  railway  shares  of  a  particular  description,  which  rail- 
way shares  are  limited  in  number,  and  which,  as  has  been  observed,  are 
not  always  to  be  had  in  the  market."  This  decision  was,  on  the  23rd 
of  July,  1841,  affirmed  by  the  Lord  Chancellor.  And  see  Shaw  v. 
Fisher,  2  De  G.  &  Sm.  11 ;    Tfilson  v.  Keating,  7  W.  R.  (M.  R.)  484. 

And  specific  performance  has  been  decreed  of  a  contract  for  the  sale 
of  shares  in  a  joint  stock  company,  although  there  was  a  provision  in 
the  deed  of  settlement  "  that  no  shareholder  should  be  at  liberty  to 
transfer  his  shares  except  in  such  manner  as  a  board  of  directors  should 
approve."  See  Poole  v.  Middleton,  29  Beav.  646,  where  the  Master  of 
the  Rolls  said  that  he  did  not  say  whether  the  plaintiff  would  become  a 
shareholder  unless  the  board  of  directors  approved  of  the  manner  in 
which  the  transfer  was  made.  That  the  mode  of  transfer  must  be  ap- 
proved by  the  board,  who  could  not  exercise  an  arbitrary  and  unrea- 
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sonable  will  on  such  an  occasion,  or  reject  the  mode  of  the  transfer,  in 
that  instance,  which  they  approved  and  allowed  in  other  cases. 

But  the  Court  will  not  ordinarily  compel  specific  performance  of  a 
contract  to  sell  shares,  where  the  assent  of  the  directors  is  necessary  in 
order  that  the  purchaser's  name  be  placed  upon  the  register,  and  they 
refuse  to  give  it  (Bermingham  v.  Sheridan,  33  Beav.  660),  but  if  the 
directors  wantonly  or  for  some  idle  and  foolish  reason  refused  to  admit 
a  purchaser,  the  Court  might  compel  them  to  do  so,  and  compel 
specific  performance  of  the  contract:  lb.  665,  and  see  Robinson  v.  The 
Chartered  Bank,  1  Law  Rep.  Eq.  32.  Again,  a  contract  of  this  nature 
might  exist : — A  purchaser  might  say  to  a  vendor,  "  I  will  buy  your 
1000  shares  in  this  company ;  if  the  directors  do  not  choose  to  assent  to 
my  being  put  on  the  list  of  shareholders,  we  cannot  compel  them  to  do 
so ;  nevertheless,  as  between  ourselves,  there  shall  be  this  contract : — 
we  will  act  exactly  as  if  the  shares  *had  been  sold  to  me,  and  I  r#>7qg~| 
had  been  accepted  as  a  shareholder.  You  shall  pay  me  all  the 
future  dividends,  and  I  will  pay  every  future  call,  and  indemnify  you 
from  every  liability,''  per  Sir  John  Romilly,  M.  R.  (lb.)  665. 

An  agreement  to  accept  a  transfer  of  railway  shares  on  which  no- 
thing has  been  paid,  may  be  enforced  as  an  agreement  for  valuable  con- 
sideration, in  consequence  of  the  liabilities  to  which  the  purchaser  is 
subjected,  and  from  which  the  vendor  is  relieved  upon  the  transfer : 
Cheale  v.  Kenward,  3  De  G.  &  Jo.  21. 

And  where  specific  performance  has  been  decreed  of  a  contract  to 
purchase  railway  shares,  the  Court  will  order  the  purchaser  to  pay  the 
calls  that  have  been  made  -since  the  sale,  to  indemnify  the  vendor 
against  all  future  calls  in  respect  of  the  shares,  and  to  take  proper 
measures  to  procure  himself  to  be  registered:  Wynne  v.  Price,  3  De 
G.  &  Sm.  310 ;  Shaw  v.  Fisher,  5  De  G.  M.  &  G.  596. 

Where,  however,  a  person  previous  to  the  passing  of  the  Act  of  Par- 
liament authorising  a  proposed  railway,  purchased  some  "  scrip  certi- 
ficates," and  upon  payment  of  the  purchase-monej^,  received  and  re- 
turned the  certificates,  though  no  particular  contract  was  entered  into 
upon  the  occasion,  it  was  held  by  Lord  Langdale,  M.  R.,  that  after  the 
Act  had  passed,  the  purchaser  was  not  bound  to  take  a  transfer  of  the 
corresponding  shares  from  the  vendor,  or  to  indemnify  him  from  the 
amount  of  calls  subsequently  made.  "  This,"  said  his  Lordship,  "  is 
called  a  purchase  of  shares,  when  it  is  a  purchase  of  mere  certificates, 
and  the  question  is,  whether  there  is  a  contract  on  the  part  of  the  de- 
fendant to  become  a  proprietor  at  all  events  ?  I  cannot  find  it  ex- 
pressed, and  I  cannot  raise  it  by  implication  of  law.  There  is  not,  in 
my  opinion,  any  evidence  of  such  an  agreement  as  the  plaintiff  seeks  to 
have  specifically  performed :  and  the  bill  must  therefore  be  dismissed 
with  costs  ; "  Jackson  v.  Cocker,  4  Beav.  66. 

An  agreement  to  accept  shares  in  a  joint  stock  company  by  a  de- 
VOL.  i. — 68 
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fendant  who  fills  up  and  signs  a  form  to  that  effect,  will  be  specifically 
performed  against  him  in  equity  (The  New  Brunswick  and  Canada 
Raihvay  and  Land  Company  (Limited)  v.  Muggeridge,  4  Drew.  686), 
but  to  entitle  the  directors  to  relief,  their  proceedings  must  be  prompt, 
The  Oriental  Inland  Steam  Company  (Limited)  v.  Briggs,  2  J.  &  H. 
625),  and  it  seems  that  specific  performance  will  not  be  decreed  to  take 
shares  where  the  partnership  might  be  immediately  put  an  end  to :  The 
Sheffield  Gas  Consumer's  Company  (Registered)  v.  Harrison,  17 
Beav.  294,  but  see  the  observations  on  this  case  in  The  New  Bruns- 
wick and  Canada  Railway  and  Land  Company  (Limited)  v.  Mugger- 
idge, 4  Drew.  686. 

*The  discretion  of  directors  to  forfeit  shares  for  non-pay- 
L  J  ment  of  calls  is  a  trust  to  be  exercised  for  the  benefit  of  all 
the  shareholders ;  an  agreement,  therefore,  on  the  part  of  directors 
with  a  shareholder  to  relieve  him  from  further  liability  on  his  consent- 
ing to  an  absolute  forfeiture,  will  not  be  enforced  if  it  appears  not  to 
have  been  a  proper  exercise  of  the  discretion  on  the  part  of  the  direc- 
tors :  Harris  v.  The  North  Devon  Railway  Company,  20  Beav.  384. 

It  is  no  objection  to  specific  performance,  that  a  call  may  have  been 
made  \>y  the  company  upon  shareholders,  of  which  call  the  purchaser 
had  no  notice,  at  any  rate  where  there  was  no  deception  practised  by 
the  vendor:  Hawkins  v.  Maltby,  3  L.  R.  Ch.  App.  188,  4  L.  R.  Oh. 
App.  202. 

Where,  however,  a  person  has  agreed  to  purchase  shares,  or  even  if 
he  has  paid  the  purchase-money  and  executed  the  transfer,  if  he  did  so 
in  ignorance  that  a  jjetition  for  winding  up  the  company  had  been  pre- 
sented, a  court  of  equity  would  not  decree  specific  performance  of  the 
contract,  or  render  him  liable  as  a  contributory  by  directing  his  name 
to  be  put  upon  the  register:  Hmmerson's  Case,  1  L.  R.  Ch.  App.  433. 
So,  where  it  is  impossible  that  a  purchaser's  name  can  be  put  upoti 
the  register,  tlie  contract  cannot  be  carried  into  execution,  because  part 
of  the  contract  is,  that  the  name  of  the  purchaser  should  he  put  upon 
the  register,  and  that  part  cannot  be  performed.  See  Bermingham  v. 
Sheridan,  33  Beav.  660. 

It  may  be  here  mentioned,  that  all  contracts  after  the  1st  of  July, 
1867,  for  the  sale  of  shares  and  stock  in  joint  stock  banking  companies 
are  void,  unless  the  numbers  by  which  such  shares  are  distinguished 
are  set  forth  in  such  contraets,  30  &  31  Yic.  c.  29,  s.  1.  An  error  in 
the  distinguishing  number  of  shares  in  a  transfer  is  immaterial,  as  it 
may  be  afterwards  rectified :  In  re  International  Contract  Company, 
Ind's  Case,  7  L.  R.  Ch.  App.  485. 

Much  discussion  has  of  late  taken  place  with  reference  to  the  lia- 
bility of  stock-jobbers,  or  buyers  from  them,  towards  the  vendors  of 
shares. 
It  is  now,  however,  finally  settled,  after  some  conflict  of  decisions, 
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that  the  contract  of  a  jobber  who  purchases  shares  is,  that  at  the  set- 
tling-day he  will  either  take  the  shares  himself,  in  which  case  he  would 
be  bound  to  accept  and  register  a  transfer  and  to  indemnify  the  vendor, 
or  that  he  will  give  him  the  names  of  one  or  more  transferees — names 
to  which  no  reasonable  objection  can  be  made, — who  will  accept  and 
pay  for  the  shares:  Coles  v.  Bristowe,  4  L.  R.  Ch.  App.  11,  per  Lord 
Cairns,  L.  C. 

Not  only  will  the  jobber  be  liable  where  he  has  not  furnished  the 
names  of  proper  transferees  who  accept  the  shares,  but  also,  where 
other  terms  are  added  to  the  original  contract,  which  he  does  not  fulfil, 
by  a  complete  novation,  or  a  substitution  of  *  another  contract 
for  the  original  contract,  his  liability  as  principal  will  remain.  L  -■ 
See  Cruse  v.  Paine,  4  L.  R.  Ch.  App.  441.  There  the  plaintiff,  through 
his  brokers,  agreed  to  sell  to  the  defendants,  who  were  stock-jobbers, 
100  shares  in  a  company.  The  sale  note  was  in  the  usual  form,  with 
the  addition  of  the  words  "  with  registration  guaranteed."  The  defend- 
ants before  the  day  sent  to  the  plaintiff's  brokers  the  name  of  a  trans- 
feree who  duly  paid  the  purchase-money.  The  seller  executed  the  deed 
of  transfer,  and  delivered  it  to  the  transferee.  The  transferee  never 
registered  the  transfer,  and  calls  were  made  upon  the  seller.  Upon  a 
bill  being  filed  against  the  stock-jobbers,  for  specific  performance  and 
indemnity,  it  was  held  by  the  Lord  Chancellor  (Lord  Hatherley), 
affirming  the  decision  of  Sir  G.  M.  Giffard,  V.  C.  (6  L.  R.  Eq.  641), 
that  the  plaintiff  was  entitled  to  a  decree,  inasmuch  as  there  was  no 
novation  or  substitution  of  another  contract  for  the  original  contract. 
See  also  Maxted  v.  Paine,  4  L.  R.  Ex.  203  ;  Grissell  v.  Bristowe,  4  L. 
R.  C.  P.  36;  reversing  S.  C.  3  L.  R.  C.  P.  112;  Davis  v.  Haycock,  4 
L.  R.  Ex.  373. 

Where,  however,  the  jobber,  instead  of  taking  the  shares  himself, 
elects  to  perform  the  other  alternative,  and  sends  in  names  which  are 
accepted,  and  to  which  transfers  are  taken  and  paid  for  by  the  trans- 
ferees or  their  brokers  ;  the  jobber  is  then  and  at  that  stage  relieved 
from  further  liability,  and  the  liability  to  register  and  indemnify  is 
shifted  to  the  transferees.  See  Coles  v.  Bristowe,  4  L.  R.  Ch.  App.  3  ; 
there  the  plaintiff,  a  holder  of  200  shares  in  a  company,  by  his  brokers 
contracted  on  the  Stock  Exchange  for  the  sale  of  that  number  of 
shares  to  the  defendants,  who  were  jobbers,  for  a  future  clay  called  set- 
tling-day. Before  the  settling-day,  the  jobbers  on  the  day  called  the 
name-day,  in  accordance  with  custom  of  the  Stock  Exchange,  gave  to 
the  vendor's  broker  the  names  of  seventeen  persons  as  ultimate  pur- 
chasers, to  whom  the  shares  were  to  be  transferred  in  different  parcels. 
The  brokers  of  the  vendor  accordingly  prepared  seventeen  deeds  of 
transfer,  got  them  executed  by  the  vendor,  and  on  settling-day  handed 
them  and  the  share  certificates  to  the  jobbers,  who  thereupon  paid  the 
price  agreed  upon.     In  the  meantime,  the  company  had  stopped  pay- 
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ment,  and  was  ordered  to  be  wound  up.  The  seventeen  transferees, 
through  their  brokers,  had  paid  their  purchase-money  to  the  jobbers, 
and  had  received  but  not  executed  the  deeds  of  transfer,  and  the  plain- 
tiff, whose  name  remained  on  the  list  of  shareholders,  was  obliged  to 
pay  calls  on  these  shares.  The  plaintiff  thereupon  filed  a  bill  against 
the  jobbers,  claiming  indemnity  against  the  calls.  It  was  held  by  the 
Court  *of  Appeal  in  Chancery  reversing  the  decision  of  Sir  R. 
[*801]  MalinSj  y  C-  (reported  6  L.  R.  Eq.  149),  that  the  contract  be- 
tween the  plaintiff  and  the  jobbers  must  be  interpreted  according  to 
the  rules  of  the  Stock  Exchange,  and  that  after  the  jobbers  had  paid  to 
the  vendor  his  purchase-money,  and  given  the  names  of  transferees  to 
whom  the  vendor  executed  transfers,  and  after  these  transferees  through 
their  brokers  had  received  the  transfers  and  paid  their  purchase-money 
to  the  brokers,  the  liability  of  the  jobbers  had  ceased,  and  that  the  bill 
ought  to  be  dismissed.  See  also  Bowring  v.  Shepherd,  6  L.  R.  Q.  B. 
309. 

When  the  name  of  an  infant  is  given  by  the  jobber  as  a  purchaser, 
the  jobber,  even  although  he  is  ignorant  of  the  fact  of  the  infancy,  and 
a  transfer  has  been  executed  to  the  infant,  will  be  compelled  to  indem- 
nify the  vendor  (Merry  v.  Nickalls,  20  W.  R.  (L.  J.)  929 ;  21  L.  T. 
Rep.  (N.  S.)  12  ;  where  the  Lords  Justices  reversed  the  decision  of  Sir 
J.  Bacon,  V.  C,  reported  20  W.  R.  531,  26  L.  T.  Rep.  (N.  S.)  4$  6,  and 
overruled  the  decision  of  Lord  Romilly,  M.  R.,  in  Rennie  v.  Morris, 
13  L.  R.  Eq.  203) ;  but  the  actual  purchaser,  who  forwards  the  name 
of  an  infant  to  the  jobber,  will  be  compelled  to  indemnify  the  jobber: 
Peppercome  v.  Clinch,  26  L.  T.  Rep.  (N.  S.)  656. 

Where  after  a  contract  by  a  vendor  of  shares  on  the  Stock  Exchange 
with  a  jobber,  or  intermediate  person,  a  transfer  has  been  executed  by 
the  vendor,  and  accepted  and  paid  for  by  a  third  person,  the  vendor 
may  file  a  bill  against  such  third  person,  and  oblige  him  to  register 
and  indemnify  him  from  calls.  Thus,  in  Paine  v.  Hutchinson,  3  L.  B. 
Ch.  App.  388,  the  plaintiffs,  who  were  stock-jobbers,  in  November, 
1865,  bought  shares  in  a  company  from  one  Cruse,  which  they  shortly 
afterwards  sold  to  Price  and  Potts,  brokers,  who  on  the  settling  day, 
gave  the  name  of  the  defendant  as  transferee.  The  plaintiffs,  there- 
upon, on  the  17  th  of  November,  delivered  to  Price  and  Potts  transfers 
of  the  shares  from  Cruse  to  the  defendant  only  executed  by  Cruse. 
The  defendant  paid  the  purchase-money,  but  did  not  get  the  shares 
registered,  and  refused  to  do  so,  alleging  that  he  had  bought  the  shares 
on  another  person's  account,  and  never  intended  to  have  them  regis- 
tered in  his  own  name,  nor  authorised  giving  his  name  as  a  transferee, 
and  that  the  shares  had  been  sold  without  any  special  guarantee  that 
the  transfers  should  be  executed  by  the  purchaser — the  defendant.  In 
January,  1866,  the  plaintiffs  filed  their  bill.  On  the  23rd  April,  1866, 
an  order  was  made  for  winding  up  the  company.     It  was  held  by  the 
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Court  of  Appeal  in  Chancery,  affirming  with  slight  variations  the  decree 
of  Sir  J.  Stuart,  V.  C.  (reported  3  L.  R.  Eq.  257),  that  the  plaintiffs 
were  entitled  to  a  decree  for  specific  performance,  and  that  the 
*defendant  ought  to  concur  in  the  necessary  steps  for  duly 
registering  the  shares  in  his  name,  and  also  to  indemnify  the  L  "'-' 
plaintiffs:  Hodgkinson  v.  Kelly,  6  L.  R.  Eq.  496  ;  Hawkins  v.  Maltby, 
6  L.  R.  Eq.  505  ;  4  L.  R.  Ch.  App.  200  ;  Sheppard  v.  Murphy,  1  I.  R. 
Eq.  490  ;  2  I.  R.  Eq.  544. 

Specific  performance  and  indemnity  will  be  decreed  against  the  pur- 
chaser, although  by  accident,  he  only  sent  the  transfers  for  registration 
after  the  company  had  stopped  payment :  Euans  v.  Wood,  5  L.  R.  Eq. 
9.  And  in  the  absence  of  evidence  that  the  transferee  was  objectiona- 
ble, it  would  be  presumed  that  directors,  though  having  a  discretionary 
power  to  refuse,  would  have  registered  the  transfer,  lb.,  for  the  direc- 
tors could  not  have  refused  to  register  it  without  a  reason :  Poole  v. 
Middleton,  29  Beav.  646. 

And  where  the  actual  purchaser  of  shares,  or  his  broker,  gives  the 
name  of  a  third  party,  as  purchaser  to  whom  the  transfers  are  made 
out,'if  such  third  party  by  his  conduct  induces  the  vendor  to  believe 
that  he  has  adopted  the  contract,  he  will  be  compelled  specifically  to 
perform  it.  See  Shepherd  v.  Gillespie,  5  L.  R.  Eq.  293  ;  there  a  bro- 
ker, on  the  instructions  of  Wilkinson,  purchased  from  the  plaintiff 
shares  in  a  Company  subsequently  wound  up,  and  on  the  settling  day 
the  broker,  also  on  the  instructions  of  Wilkinson,  gave  the  name  of 
Gillespie  as  the  purchaser,  and  the  deeds  of  transfer  were  made  out  in 
Gillespie's  name  and  delivered  to  him  for  execution,  and  he  for  some 
time,  retained  possession  of  and  dealt  with  them.  Wilkinson  informed 
Gillespie,  that  he  had  passed  his  name  as  transferee,  and  had  also 
passed  a  cheque  on  the  company's  bankers  for  the  purchase-money  to 
the  debit  of  his  firm.  Gillespie  took  no  step  to  inform  the  vendor  that 
he  did  not  assent  to  the  contract,  though  he  did  express  his  dissent  to 
Wilkinson.  It  was  held  by  Sir  John  Stuart,  V.  C,  that  the  vendor 
was  entitled  to  specific  performance  of  the  contract  against  Gillespie, 
and  to  have  the  shares  registered  in  Gillespie's  name,  and  to  be  repaid 
by  Gillespie- all  calls  which  he  had  already  paid,  and  to  be  indemnified 
against  future  calls,  and  against  all  liability,  loss,  costs,  damages,  and 
expenses,  which  he  had  incurred  or  might  thereafter  incur,  by  reason 
of  being  settled  on  the  list  of  contributors,  in  respect  of  such  shares. 
See  Form  of  Decree,  5  L.  R.  Eq.  298,  299,  300. 

It  has  been  decided  that  a  Court  of  equity  will  neither  decree  spe- 
cific performance  of  a  contract  to  lend  (Sichel  v.  Mosenthal,  30  Beav. 
371 ;  Brough  v.  Oddy,  1  Russ.  &  My.  55  ;  Flight  v.  Bolland,  4  Russ. 
298,  301 ;  Thorpe  v.  Hosford,  20  W.  R.  (V.  C.  B.)  922;  but  see  Bass 
v.  Glively,  Taml.  80),  nor  of  a  contract  to  borrow  (Sogers  v.  Ghallis 
27  Beav.  175)  or  to  pay  (Grampton  v.  The  Varna  Railway  Company, 
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7  L.  R.  Ch.  App.  562  ;  20  W.  R.  L.  C.  713)  money;  but  it  seems  the 
r*sn^1  Court  will  decree  specific  performance  of  an  *agreement  to 
execute  a  mortgage  in  consideration  of  money  due:  Ashton  v. 
Corrigan,  13  L.  R.  Eq.  16. 

The  specific  performance  of  contracts  for  the  purchase  of  chattels, 
may,  clearly,  be  resisted  upon  the  same  grounds  as  the  specific  perform- 
ance of  other  contracts.  Thus,  in  a  recent  case,  where  the  plaintiff  had, 
without  actual  fraud,  contracted  for  the  purchase  of  two  very  valuable 
jars,  the  parties  not  being  upon  an  equal  footing,  since  the  plaintiff  well 
knew,  and  the  vendor  (who  was  an  elderly  lady)  was  ignorant  of  their 
value,  and  sold  them  at  an  inadequate  price,  Sir  R.  T.  Kindersley,  V. 
C,  dismissed  the  bill  seeking  specific  performance  of  the  contract : 
Falcke  v.  Gray,  4  Drew.  651. 

In  the  principal  case,  the  Lord  Chancellor  lays  it  down  as  a  general 
rule,  "  That  the  Court  will  not  decree  a  specific  performance  of  a  con- 
tract when  the  party  has  not  the  thing  to  deliver."  This  was  acted  upon 
in  a  modern  case,  a  bill  having  been  filed  against  the  provisional  com- 
mittee of  a  projected  railway  company  for  specific  performance  of  an 
agreement  to  deliver  to  the  plaintiff  a  certain  number  of  scrip  certifi- 
cates ;  as  there  was  no  allegation  in  the  bill  that  the  defendants  had  in 
their  possession  any  scrip  to  deliver,  but  statements  from  which  the 
contrary  might  rather  be  inferred,  Lord  Cottenham,  C,  allowed  a  de- 
murrer to  the  bill.  Columbine  v.  Chichester,  2  Ph.  27.  See  Pollard 
v.  Clayton,  1  K.  &  J.  475. 

There  is  an  exception  to  the  ordinary  rule  of  specific  performance, 
when  British  ships,  or  shares  in  them,  form  the  subject  matter  of  the 
contract ;  for  it  is  clear  that  a  Court  of  equity  will  not  enforce  a  con- 
tract for  the  purchase,  either  of  a  British  ship,  or  shares  in  a  British 
ship ;  inasmuch  as,  according  to  the  policy  of  this  country,  both  under 
the  old  Ship  Registey  Acts  (Brewster  v.  Clarke,  2  Mer.  75  ;  Thomp- 
son v.  Leake,  1  Madd.  39  ;  Newnham  v.  Graves,  lb.  399,  n. ;  Battersby 
v.  Smyth,  3  Madd.  110),  and  under  the  Act  lately  in  force  (8  &  9  Vict. 
c.  89,  ss.  34,  37  ;  Hughes  v,  Morris,  2  De  G.  M.  &  G.  349,  357),  there 
could  be  no  transfer  of  a  ship  in  equity  that  is  not  a  transfer  at  law. 

The  law  is  the  same  under  the  Act  (17  &  18  Vict.  c.  104),  notwith- 
standing the  omission  there  of  the  clause  in  the  previous  Act,  that  if 
the  statutory  mode  of  transfer  be  not  followed,  "  the  transfer  shall  not 
be  valid  or  effectual  for  any  purpose  whatever  at  law  or  in  equity."  The 
Liverpool  Borough  Bank  v.  Turner,  2  De  G.  P.  &  Jo.  502,  aflirming 
the  decision  of  Sir  W.  P.  Wood,  V.  C,  1  J.  &  H.  159 ;  M'Larty  v. 
Middleton,  9  W.  R.  (V.  C.  K.)  861.  But  see  the  25  &  26  Vict.  c.  63,  s. 
3,  since  which  it  has  been  decided  that  where  there  has  been  a  complete 
transfer  of  a  ship,  there  is  nothing  *in  the  Act  17  &  18  Viet.  c. 
L  J  104,  which  prevents  the  transferor  from  shewing  the  real  inten- 
tion of  the  parties,  viz. :  that  this  instrument  should  operate  as  a  secur- 
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ity  only  for  the  money  advanced,  the  absolute  interest  remaining  in  the 
transferor  only:  Ward  v.  Beck,  9  Jur.  N.  S.  91-2,  13  C.  B.  N.  S.  668  ; 
and  see  Stapleton  v.  Saymen,  12  W.  R.  (Bxch.)  317. 

And  the  provisions  of  the  Ship  Registry  Acts  were  held  to  apply 
equally  to  contracts  and  to  sales,  and  the  whole  frame  of  these  acts 
negative  any  equity  resulting  out  of  the  doctrine  of  notice.  Thus,  in 
M'Calmont  v.  Rankin,  2  De  G.  Mac.  &  G.  403,  it  was  held  by  Lord  St 
Leonards,  C,  that  an  unregistered  agreement  as  to  the  sale  of  the  ship, 
entered  into  with  the  plaintiffs  by  the  registered  owner  of  the  ship  ; 
who  subsequently  transferred  it  for  value  to  another  person  having 
notice  of  the  agreement,  could  not  be  enforced,  either  as  against  the  ship 
or  its  proceeds.  "  It  was  contended  before  me,"  said  his  Lordship,  "  as 
it  was  in  the  case  of  Hughes  v.  Morris  (2  De  G.  Mac.  &  G.  349),  that 
the  contract  to  transfer,  as  in  ordinary  cases  in  this  Court,  is  equivalent 
to  an  actual  transfer  of  the  property,  but  the  moment  such  a  proposition 
is  enunciated,  it  is  obnoxious  to  the  rule  provided  by  the  Ship  Registry 
Acts,  which  destroys  its  effect  both  at  law  and  in  equity.  I  think, 
therefore,  I  am  entirely  precluded  from  giving  any  relief  as  regards  the 
transfer  of  the  ship  itself. 

"  Then  it  has  been  most  elaborately  argued,  that  I  might  and  ought 
to  give  effect  to  the  transaction  as  regards  the  proceeds  of  the  vessel, 
although  I  cannot  affect  the  vessel  itself.  I  do  not  lay  down  any  rule 
that  parties  cannot  authorise  a  ship  to  be  sold,  and  decree  in  what  man- 
ner the  money  shall  be  applied.  That  is  quite  a  different  question.  But 
the  question  before  me  is  this :  the  plaintiffs  claim  the  right  under  certain 
documents,  which,  they  say,  vest  the  property  of  the  vessel  in  them,  but 
for  the  Ship  Registry  Acts:  and  being  forced  to  relinquish  such  right  to 
the  vessel,  they  say  they  have  an  equity  to  that  which  represents  the  ves- 
sel, namely,  the  price  produced  by  the  sale  of  the  vessel,  and  that  a  court 
of  equity  is  bound  to  give  effect  to  that  claim.  Can  this  Court  give 
any  relief  as  regards  the  proceeds  of  property  which  could  not  be  given 
as  against  the  property  itself  ?  There  may  be  cases  put,  with  regard  to 
other  transactions,  in  which  the  Court  would  follow  the  money,  and 
would  not  follow  the  property,  but  I  think  the  right  to  the  money  here 
must  spring  out  of  the  right  to  the  vessel.  The  right,  if  there  was  any 
right  created,  was  to  the  vessel,  for  the  consignment  was  of  the  vessel, 
and  the  vessel,  by  its  proceeds,  no  doubt,  was  to  pay  its  *debts ; 
but  before  effect  was  given  to  that  inchoate  right,  before  it  ever  L  °UJ)J 
ripened  into  a  perfect  contract, — and  while  it  was  pending, — the  party, 
who  was  in  the  act  of  giving  effect  to  it,  chose  to  prevent  it  from  be- 
coming a  legal  and  binding  contract.  If  it  does  not  become  a  legal 
binding  act,  how  can  equity  fix  upon  the  proceeds  of  property,  which 
by  law  has  not  become  liable,  and  which,  in  fact  legally  belongs  to 
somebody  else  ?  Suppose,  for  example,  the  defendants  had  now  got  the 
ship,  and  if,  as  is  admitted,  they  would  be  entitled  to  retain  her  as  lomr 
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as  she  endures,  or  to  make  firewood  of  her,  if  they  please,  and  the 
plaintiffs  never  could  enforce  their  claim,  it  would  be  singular  indeed, 
that  though  the  property  could  be  held  in  defiance  of  the  rightful  owner, 
and  that  no  equity  existed  as  regarded  the  property  so  long  as  it  was 
kept  in  specie,  yet  that  the  moment  that  property  was  converted  into 
money,  the  money  might  be  demanded  by  the  plaintiffs.  What  is  that 
but  indirectly  breaking  in  upon  the  provisions  of  the  Ship  Registry 
Acts,  and  giving  the  plaintiffs  a  right  or  property  in  the  vessel,  though 
they  cannot  have  the  vessel  itself  ?  These  Acts  intended  that  the  prop- 
erty in  the  vessel  should  go  hand  in  hand  with  the  right  to  the  vessel, 
and  that  he  who  had  the  vessel  should  also  have  an  equitable  right  to 
the  property  in  the  vessel.  The  cases,  if  it  were  necessary  to  go  into 
them,  would  prove  that.  My  clear  opinion,  therefore  is,  that  the  prop- 
erty in  this  ship  did  not  pass  to  the  plaintiffs,  while  it  was  in  specie, 
and  that  being  so,  that  the  contract  under  the  documents  which  have 
been  produced  does  not  give  them  the  title  which  they  now  assert  to 
the  proceeds  of  that  property." 

The  policy,  however,  of  the  Ship  Registry  Acts  was  held  not  to  be 
in  all  cases  applicable  to  contracts  relative  to  the  proceeds  arising  from 
the  sale  of  ships,  and  to  the  produce  of  freight.  Thus,  in  Armstrong 
v.  Armstrong,  21  Beav.  78,  shares  in  a  British  ship,  purchased  with  his 
father's  money,  were  registered  in  the  name  of  the  defendant,  Arm- 
strong. After  the  father's  death,  the  defendant,  Armstrong,  entered 
into  an  agreement  with  his  father's  representatives,  admitting  their 
right,  and,  for  valuable  consideration,  agreeing  to  sell  the  shares  at 
the  end  of  twelve  months,  and  to  account  to  the  representatives  for 
the  proceeds.  The  ship  was  accordingly  sold.  It  was  held  by  Sir 
John  Romilly,  M.  R.,  that,  although  the  Ship  Registry  Acts  prevented 
the  representatives  enforcing  any  right  against  the  ship  itself;  still  that 
they  were  entitled  to  recover  the  proceeds  of  the  sale  in  the  hands  of  the 
purchaser.  "  My  opinion,"  said  his  Honor,  "  is  that  the  agreement  here 
does  not  give  any  interest  in  the  ship,  but  is  an  agreement  that  at  the 
expiration  of  the  period  mentioned,  *the  defendant,  Armstrong, 
L  J  is  to  sell  the  shares  and  pay  over  the  proceeds  thereof  accord- 
ing to  the  will  of  his  father.  That  is  exactly  what  Lord  St.  Leonards 
says  in  M'Calmont  v.  Rankin,  2  De  G.  Mac.  &  G.  424.  I  do  not  lay 
down  any  rule  that  parties  cannot  authorize  a  ship  to  be  sold,  and 

direct  in  what  manner  the  money  shall  be  applied The 

result  is,  that,  in  my  opinion,  this  is  an  agreement  which  is  binding  on 
the  defendant,  Armstrong,  that  it  is  capable  of  being  enforced  in  this 
Court,  and  that  the  money  arising  from  the  sale  of  the  ship  being  now 
available,  he  is  bound  to  account  for  it  in  the  manner  provided  by  this 
agreement."  See  and  consider  Goombes  v.  Mansfield,  3  Drew,  193  ; 
Clarke  v.  Batters,  1  K.  &  J.  242. 

The  Court  has  frequently  stated  that  fraud  might  warrant  its  inter- 
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ference,  but  there  is  no  case  in  the  books  in  which  the  particular  fraud 
which  would  create  an  interest  in  a  ship  has  occurred.  M'  Calmont  v. 
Rankin,  2  De  G.  Mac.  &  G.  416  ;  Armstrong  v.  Armstrong,  21  Beav. 
71,  8T.  It  seems,  however,  that  where  a  person  having  no  title  to  a 
ship,  procures  it  to  be  registered  in  his  name,  the  Court  of  Chancery 
will  compel  him  to  re-transfer  it  to  the  rightful  owner  and  account  for 
the  earnings,  even  though  there  has  been  no  fraud,  and  notwithstanding 
"The  Merchant's  Shipping  Act,  1854:"  Holderness  v.  Lamport,  29 
Beav.  129. 

It  was,  moreover,  decided  at  law,  that  an  action  would  not  lie  for  the 
breach .  of  an  executory  contract  for  the  sale  or  transfer  of  a  ship, 
unless  the  contract  contained  a  recital  of  the  certificate  of  registry, 
pursuant  to  the  8  &  9  Vict.  c.  89,  s.  34  :  Duncan  v.  Tindal,  13  C.  B.  258. 

When  the  discharge  of  a  mortgage  on  a  ship  has  been  duly  registered, 
the  mortgage  cannot,  without  contravening  the  policy  and  provisions 
of  the  Merchant's  Shipping  Act,  1854,  be  revived  on  an  allegation  that 
the  discharge  was  given  by  mistake;  Bell  v.  Blyth,  4  L.  R.  Ch.  App. 
136,  139. 

The  specific  delivery  of  goods  sold  may  now  be  enforced  at  law  under 
the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  9T).  See 
Day's  Comm.  Law  Proc.  Acts,  2nd  ed.,  305,  306. 

An  equitable  defence  to  the  enforcement  of  delivery  of  the  chattel 
sold,  may  be  set  up  as  for  instance  that  the  person  employed  to  sell, 
sold  it  by  mistake  at  one-third  of  the  price  fixed  upon  it  by  the  owner  : 
Isaac  v.  Boulnois,  11  W.  R.  (Q.  B.)  341. 

The  old  Court  of  Bankruptcy  had  no  jurisdiction  to  compel  specific 
performance  :  Ex  parte  Cutts,  3  Deac.  242,  overruling  Ex  parte  Side- 
botham,  1  Mont.  &  Ayr.  655 ;  Ex  parte  Barrington,  2  Mont.  &  Ayr. 
245.  Whether  the  new  courts  have,  has  not  yet  been  determined  :  Robs. 
Bkcy.  251. 

2.  As  to  contracts  relatinq  to  *personal  acts.l — Although  in 

r*80Tl 
some   instances   the   line   of   demarcation   between   the   cases   L         -1 

already  considered,  principally  relating  to  the  sale  of  real  and  per- 
sonal property,  and  some  of  the  cases  now  about  to  be  considered,  is 
not  quite  clear  ;  it  is  perhaps  on  the  whole  the  most  convenient  which 
could  be  adopted. 

And  first  with  regard  to  contracts  to  do  certain  works.  It  appears 
that,  notwithstanding  some  early  decisions  to  the  contrary  (see  1  Madcl. 
Ch.  Pract.  361 ;  Buxton  v.  Lister,  3  Atk.  385  ;  City  of  London  v.  Nash^ 
6  Atk.  512,  1  Ves.  12),  it  is  now  settled  that  with  some  few  exceptions 
the  Court  will  not  decree  specific  performance  of  contracts  to  build  or 
repair  (Errington  v.  Aynesley,  2  Bro.  C.  C.  341  ;  2  Dick.  692 ;  Lucas 
v.  Gommerford,  3  Bro.  C.  C.  166;  Paxton  v.  Newton,  2  Sm.  &  Griff. 
43'7),  to  make  a  branch  railway  (South  Wales  Railway  Company  v. 
Wythes,  1  K.  &  J.  186,  5  De  G.  Mac.  &   G.  880),  to  work  quarries 
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{Booth  v.  Pollard  4  Y.  &  C.  Exch.  61),  coal  mines,  (Pollard  v.  Clayton, 
L  K.  &  J.  462),  to  make  good  a  gravel  pit  (Flint  v.  Brandon,  8  Ves. 
159). 

The  principal  reason  why  the  Court  does  not  decree  specific  perform- 
ance in  such  cases  is,  the  enormous  inconvenience  which  would  attend 
the  operations  of  the  Court,  if  it  were  to  take  upon  itself,  as  between 
builders,  contractors,  railway  companies  and  others,  the  erection  and 
construction  of  a  large  number  of  buildings,  and  probably  half  the  rail- 
ways in  the  kingdom.  See  the  South  Wales  Railway  Company  v. 
Wythcs,  1K.U.  200. 

Where,  however,  the  performance  of  certain  acts,  such  as  making  cer- 
tain buildings  or  repairs,  is  merely  incidental  to  a  contract  of  which 
the  specific  performance  would  ordinarily  be  decreed,  such  as  a  contract  i 
to  grant  a  lease,  the  court  will  direct  the  contract  for  a  lease  to  be  spe- 
cifically formed,  and  will,  if  necessary,  direct  an  inquiry  as  to  damages 
under  Sir  Hugh  Cairns'1  Act,  21  &  22  Vict.  c.  27,  s.  2.  In  Middleton 
v.  Greenwood,  2  De  G.  Jo.  &  Sm.  142,  the  defendant  agreed  to  grant  the 
plaintiff  a  lease  of  a  public  house,  and  to  make  and  form  therein  a 
spirit-vault,  and  put  in  plate-glass  windows,  and  do  everything  there- 
with necessary  at  his  own  expense,  and  paint  new  the  outside  of  all  the 
woodwork,  as  well  as  put  the  slates,  chimney  pots  and  roofing  in  thor- 
ough repair.  The  Lords  Justices  of  the  Court  of  Appeal,  affirming  the 
decision  of  Sir  W.  Page  Wood,  V.  C,  directed  specific  performance  of  the 
agreement  to  grant  the  lease,  and  directed  the  inquiry  as  to  damages  for 
the  non-performance  of  the  agreement  with  respect  to  the  vault,  windows, 
painting  and  repairs.  See  also  Kay  v.  Johnson,  2  Hem.  &  Mill.  118; 
Oxford  v.  Provand,  2  L.  R.  P.  C.  135 ;  and  see  Blackett  v.  Bates,  2 
Hem.  &  Mill.  270,  where  it  was  held  that  although  a  Court  of  Equity  will 
*not  decree  specific  performance  of  an  agreement  to  repair  a 
L  -I  railway  simpliciter,  it  will  do  so  if  the  agreement  forms  a  col- 
lateral part  only  of  a  larger  agreement,  and  the  relation  of.  lessee  and 
lessor  has  been  created  between  the  parties.  This  case,  however,  was 
reversed  on  appeal  by  Lord  Cransworth,  C,  1  Law  R.  Ch.  App.  117. 

In  the  case  of  Moseley  v.  Virgin,  3  Ves.  185,  Lord  Rosslyn  said,  that 
if  an  agreement  for  building  were  in  its  nature  defined,  there  would  be 
no  great  difficulty  in  decreeing  specific  performance.  And  see  Stor.  Eq. 
Jur.  s.  728  ;   Cubitt  v.  Smith,  10  Jur.  N.  S.  1123. 

But  an  agreement  for  building  a  house  of  a  certain  value  is  not  one 
which  the  Court  will  direct  to  be  specifically  performed,  for  the  Court 
would  have  great  difficulty  in  determining  whether  its  decree  had  or 
had  not  been  performed,  and  it  might  lead  to  much  litigation.  See 
Brace  v.  Wehnert,  25  Beav.  348.  There  A.  agreed  to  grant  a  lease  to 
B.  as  soon  as  B.  should  have  built  a  house  with  the  necessary  outbuild- 
ings on  the  land  of  the  value  of  1400Z.  at  the  least,  "  according  to  a 
plan  to  be  submitted  to  and  approved  by  A."    B.  agreed  to  build  and 
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take  the  lease.  No  plan  has  been  approved  of.  It  was  held  by  Sir  J. 
Romilly,  M.  R.,  that  no  decree  could  be  made  for  specific  performance, 
and  a  bill  filed  by  A.  for  that  purpose  was  dismissed  with  costs.  And 
see  Norris  v.  Jackson,  1  J.  &  H.  319. 

At  all  events  the  court  has  jurisdiction  to  enforce  specific  perform- 
ance of  a  contract  by  a  defendant  to  do  defined  work  upon  his  own 
property,  in  the  performance  of  which  the  plaintiff  has  a  material  inter- 
est, and  which  is  not  capable  of  adequate  compensation  in  damages : 
Storer  v.  Great  Western  Railway  Company,  2  Y.  &  C.  C.  C.  48,  where 
Sir  J.  L.  Knight  Bruce,  V.  C,  made  an  order  that  the  defendants,  the 
company,  were  bound  to  construct  and  for  ever  thereafter  to"  maintain 
one  neat  archway  sufficient  to  permit  a  loaded  carriage  of  hay  to  pass  un- 
der the  railway.  See  also  Sanderson  v.  The  Cockermouth  and  Work- 
ington Bailway,  11  Beav.  497  ;  Lytton  v.  Great  Northern  Raihvay 
Company,  2  K.  &  J.  394  ;  Wilson  v.  Furness  Bailway  Company,  9  L. 
R.  Eq.  28  ;  Attorney-General  v.  Mid-Kent  Railway  Company  and 
South  Eastern  Railway  Company,  3  L.  R.  Ch.  App.  100  ;  Greene  v. 
West  Cheshire  Railway  Company,  13  L.  R.  Eq.  44.  So  in  Franklin 
v.  Tuton,  5  Madd.  469,  the  defendant  was  lessee  from  the  plaintiff  of 
certain  building  ground  and  covenanted  that  the  house  to  be  built  by 
her  should  correspond  with  the  adjoining  houses  already  built,  in  its 
elevation.  The  bill  was  to  compel  the  defendant,  who  had  not  con- 
formed to  the  covenant,  to  alter  the  elevation  accordingly,  and  Sir 
John  Leach,  V.  C,  decreed  according  to  the  prayer  of  the  bill. 

A  similar  order  was  indirectly  *made  bv  Lord  Elrlon  in-Lane 

T*809 
v.  Newdigate,  10  Ves.  192,  where  although  he  refused  to  make  L         J 

an  order  on  the  defendant  specifically  to  repair  the  banks  of  a  canal  and 

stop:gates  and  other  works,  his  Lordship  nevertheless  made  an  order 

by  which  the  same  effect  was  obtained,  the  defendant  being  restrained 

from  impeding  the  plaintiff  from  navigating,  using,  and  enjoying  the 

canal,  by  continuing  to  keep  the  canal  banks,  or  works  out  of  repair, 

by  diverting  the  water,  or  continuing  the  removal  of  a  stop-gate. 

Another  ground  which  makes  a  Court  of  equity  more  anxious  to  de- 
cree specific  performance  of  a  contract  to  do  certain  works,  as  to  build 
or  to  make  a  road,  is,  when  the  plaintiff,  by  reason  of  his  having  parted 
with  his  land  to  the  defendant,  has  no  opportunity  of  erecting  the 
buildings  at  his  own  cost,  and  so  ascertaining  the  amount  of  damages 
sustained  by  reason  of  the  non-performance  of  the  contract ;  The  South 
Wales  Raihvay  Company  v.  Wyth'  s,  1  K.  &  J.  200 ;  and  see  Price  v. 
The  Corporation  of  Penzance,  4  Hare,  506  ;  Storer  v.  The  Great  West- 
ern Railway  Company,  3  Railw.  Ca.  106,  2  Y.  &  C.  C.  C.  48 ;  Soames 
v.  Edge,  Johns.  669 ;  Wilson  v.  Furness  Railway  Company,  9  L.  R. 
Eq.  28. 

Again,  where  there  have  been  acts  amounting  to  a  part  performance 
of  the  contract,  the  Court  will  compel  specific   performance,  which 
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without  such  acts,  it  might  not  do  :  Price  v.  Corporation  of  Penzance, 
4  Hare,  506,  509  ;  see  also  Pembroke  v.  Thorpe,  3  Swanst.  437,  n. ;  San- 
derson v.  Cockermouth  and  Workington  Railway  Company,  11  Beav. 
497  ;  Oxford  v.  Provand,  2  L.  R.  P.  C.  135  ;  Crook  v.  Corporation  of 
Seaford,  10  L.  R.  Eq.  678. 

And  it  has  been  held  to  be  no  defence  to  a  bill  for  specific  perform- 
ance, by  a  private  individual  against  a  railway  company  that,  the  pub- 
lic would  be  subjected  to  inconvenience  if  the  company  were  compelled 
specifically  to  perform  their  contract  with  such  individual.  See  Ra- 
phael v.  Thames  Valley  Railway  Company,  2  L.  R.  Ch.  App.  147, 
there  the  "plaintiff,  a  landowner,  had  withdrawn  his  opposition  to  a  rail- 
way bill,  in  consideration  of  the  company  agreeing  to  make  a  road  and 
an  approach  in  a  particular  manner.  The  company  altered  the  level  of 
their  line,  and  varied  the  course  and  inclination  of  their  roacV.  The  bill 
was  filed  pending  the  works,  and  a  motion  for  an  injunction  had  been 
ordered  to  stand  to  the  hearing,  on  the  company  undertaking  to  abide 
by  the  direction  of  the  Court  as  to  altering  the  works.  It  was  held 
by  Lord  Chancellor  Chelmsford,  reversing  the  decision  of  Lord  Rom- 
illy,  M.  R.  (2  L.  R.  Eq.  37),  that  the  plaintiff  was  entitled  to  specific 
performance ;  and  that  the  company  could  not  set  up  the  inconvenience 
to  the  public  by  the  interference  with  the  traffic,  as  a  reason  for 
l~*8101  *n°t  performing  their  agreement.  See  also  Wilson  v.  Furness 
Railway  Company,  9  L.  R.  Eq.  28 ;  Attorney-General  v.  Mid- 
Kent  Railway  Company  and  South  Eastern  Railway  Company,  3  L. 
R.  Ch.  App.  100. 

It  seems  that  as  a  general  rule  the  Court  of  equity  will  not  decree  a 
specific  performance  of  an  agreement  to  enter  into  and  carry  on  a  part- 
nership :  per  Sir  G.  M.  Giffard,  V.  C,  in  Scott  v.  Payment,  7  L.  R.  Eq. 
112.  There  are,  however,  some  very  limited  exceptions  to  the  rule,  such 
for  instance  as  the  Court  going  the  length  of  decreeing  the  execution 
of  a  deed  (lb.),  in  cases  where  it  was  essential  to  the  ends  of  justice 
that  the  status  of  the  parties  should  be  ascertained,  determined,  and 
fixed ;  and  there  has  been  a  part  performance  of  the  contract  to  enter 
into  partnership  for  a  fixed  and  definite  term.  (Anon.,  2  Yes.  629  ;  Eng- 
land v.  Curling,  8  Beav.  129  ;  Hibbert  v.  Hibbert,  Coll.  on  Partnership, 
p.  133)  ;  but  it  will  not  do  so  when  the  amount  of  capital  and  the  mode 
by  which  it  is  to  be  provided  is  undefined  (Downs  v.  Collins,  6  Hare, 
418,  437  ;  nor  will  it  do  so  when  no  term  has  been  fixed  for  the  duration 
of  the  partnership,  for  such  a  decree  would  be  useless  when  either  of 
the  parties  might  dissolve  the  partnership  immediately  afterwards : 
Hercy  v.  Birch,  9  Ves.  357  ;  and  see  Sheffield  Oas  Consumers'  Com- 
pany v.  Harrison,  17  Beav.  294.  It  has,  however,  been  suggested  by 
Mr.  Swanston  in  his  learned  note  to  Crawshay  v.  Maule,  1  Swanst.  513, 
that  in  many  cases,  although  the  partnership  could  be  immediately  dis- 
solved, the  performance  of  the  agreement,  like  the  execution  of  a  lease, 
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after  the  expiration  of  the  term  (see  Nesbitt  v.  Meyer,  1   Swanst.  226),  * 
might  be  important  as  investing  the  party  with  legal  rights  for  which 
he  had  contracted. 

Upon  the  same  principle  the  Court  will  not  decree  specific  perform- 
ance of  a  contract  to  grant  a  lease,  when  a  lease,  if  granted,  might  be 
determined  at  once  for  the  breach  of  a  covenant  which  the  plaintiff 
had  alread}7  broken:  Jones  v.  Jones,  12  Ves.  188. 

The  Court  has  refused  to  grant  specific  performance  of  an  agreement 
for  a  tenancy  from  year  to  year,  upon  the  ground  apparently  that  the 
remedy  at  law  was  adequate  :    Clayton  v.  Illingworth,  10  Hare,  451. 

Again,  as  contracts  of  hiring  and  service  are  of  a  confidential  charac- 
ter, and  cannot  therefore  be  enforced  against  an  unwilling  party  with 
any  hope  of  ultimate  success,  courts  of  equity,  although  a  different 
opinion  was  formerly  entertained  (Ball  v.  Coggs,  1  Bro.  P.  C.  140,  Toml. 
Ed. ;  East  India  Company  v.  Vincent,  2  Atk.  83),  now  refuse  to  decree 
specific  performance  of  them  :  Johnson  v.  Shrewsbury  and  Birmingham 
Railway  Company,  3  De  G.  Mac.  &  G.  914 ;  Home  v.  The  London  and 
*  North  Western  Railway  Company,  10  W.  R.  (V.  C.  W.)  170 ;  „„,.-, 
Pickering  v.  Bishop  of  Ely,  2  Y.  &  C.  C.  C.  249  ;  so  in  Stocker  L  J 
v.  Brocklebank,  3  Mac.  &  G.  250  ;  Brett  v.  The  East  India  and  London 
Shipping  Company,  Limited,  12  W.  R.  (V.  C.  W.)  596 ;  Mair  v.  Hima- 
laya Tea  Company,  1  Law  Rep.  Eq.  411. 

The  specific  performance  of  a  contract  of  agency  will  not  be  enforced 
iu  equity.  Thus  in  Chinnock  v.  Sainsbury,  30  L.  J.  N.  S.  (Ch.)  409, 
auctioneers  advanced  a  sum  of  money  to  J.  S.,  who  agreed  to  put  a 
miscellaneous  collection  of  property  into  their  hands  for  sale,  from  the 
proceeds  of  which  they  were  to  retain  the  money  advanced.  A  part 
only  of  the  property  was  delivered  and  sold,  but  it  realized  less  than 
the  sum  advanced.  J.  S.  refused  to  part  with  the  remainder  of  his  col- 
lection, and  upon  demurrer  to  a  bill  for  a  specific  performance  of  the 
agreement,  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  Court  would 
not  compel  the  performance  of  a  contract  of  agency  ;  that  J.  S.,  if  he 
satisfied  the  claims  of  his  agents,  was  at  liberty  to  countermand  the 
sale  of  his  property  ;  that  the  advance  of  money  to  J.  S.  was  not  made 
on  the  security  of  the  property  mentioned  in  the  contract ;  and  that 
the  claims  of  the  agents  must  be  determined  in  a  court  of  law,  and  the 
demurrer  was  allowed. 

The  Court  will  not  decree  specific  performance  of  a  contract  for  the 
sale  of  the  goodwill  of  a  business  unconnected  with  the  premises  where 
the  business  is  carried  on ;  Baxter  v.  Conolly,  1  J.  &  W.  576  ;  Bozon  v. 
Farlow,  1  Mer.  459,474  ;  but  where  the  goodwill  is  altogether  or  prin- 
cipally annexed  to  the  premises,  a  contract  for  the  sale  of  the  goodwill 
and  premises  maybe  enforced  in  equity:  Cruttwell  v.  Lye,  17  Ves. 
335  ;  Shackle  v.  Baker,  14  Beav.  468  ;  Chissum  v.  Dewes,  5  Russ.  29- 
Darbey  v.  Whitaker,  4  Drew.  134,  139,  140. 


1086  SPECIFIC     PERFORMANCE. 

And  although  at  one  time  it  was  doubtful  whether  a  contract  for  the 
sale  of  the  business  of  an  attorney  was  legal  (see  Candler  v.  Candler, 
Jac.  231  ;  Bozon  v.  Farlow,  1  Mer.  459  ;  Thornbury  v.  Bevill,  1  Y.  & 
C.  C.  C.  554  ;  Gilfillan  v.  Henderson,  2  C.  &  F.  1),  it  seems  now  that 
it  is  held  valid  at  law  (Bunny.  Guy,  4  East.  190),  and  will  be  enforced 
in  equity :  Whittaker  v.  Howe,  3  Beav.  383  ;  Aubin  v.  Holt,  2  K.  & 
J.  66. 

The  Court  of  equity  will  compel  specific  performance  of  agreements 
for  separation  between  husband  and  wife,  by  decreeing  the  execution 
of  proper  deeds  of  separation,  provided  there  be  a  good  consideration 
to  support  the  contract,  as,  for  instance,  a  covenant  by  trustees  to  in- 
demnify the  husband  against  the  wife's  debts  (Stephens  v.  Olive,  2  Bro. 
C.  C.  90  ;  Earl  of  Weslmeath  v.  Countess  of  Westmeath,  Jac.  126, 141 ; 
Elworthy  v.  Bird,  2  S.  &  S.  372,  and  see  Wellesley  v.  Wellesley,  10 
Sim.  *256),  or  a  covenant  by  a  third  person  to  pay  the  hus- 
L  -1  band's  debts  :  Wilson  v.  Wilson,  1  Ho.  Lo.  Ca.  538  ;  5  Ho.  Lo- 
40.  So,  the  staying  by  the  wife  of  a  suit  in  the  ecclesiastical  court  for 
nullity  of  marriage  against  her  husband  on  the  ground  of  impotency 
( Wilson  v.  Wilson,  14  Sim.  405,  1  Ho.  Lo.  Ca.  538),  or  her  acceptance 
of  maintenance  from  her  husband  instead  of  proceeding  against  him, 
by  a  divorce  a  mensa  et  thoro  (Hobbs  v.  Hull,  1  Cox,  445),  has  been 
held  a  good  consideration  as  against  him.  And  the  Court  will  also 
compel  the  husband  by  injunction,  pursuant  to  his  covenant,  not  per- 
sonally to  molest  his  wife :  Sanders  v.  Rodway,  22  L.  J.  (N.  S.)  Ch. 
230,  although  it  seems  doubtful  whether  it  will  restrain  proceedings  in 
a  suit  for  restitution  of  conjugal  rights;  Wilkes  v.  Wilkes,  2  Dick.  791 ; 
Vansittart  v.  Vansittarl,  4  K.  &  J.  62 ;  Hope  v.  Hope,  8  De  Gr.  Mac.  & 
G.  731,  and  see  note  to  Stapilton  v.  Stapilton,  vol.  ii.  post. 

A  Court  of  equity  will  not  decree  the  specific  performance  of  a  cove- 
nant to  refer  disputes  to  arbitration  (Price  v.  Williams,  cited  6  Ves. 
818  ;  Street  x.  Rigby,  6  Yes.  815 ;  Wilks  v.  Davis,  3  Mer.  507  ;  Gervais 
v.  Edwards,  2  Dr.  &  W.  80),  and  a  plea  of  an  agreement  to  refer  to  ar- 
bitration will  not  constitute  a  valid  objection  to  a  bill  either  for  dis- 
covery only  or  for  discovery  and  relief  (Wellington  v.  Macintosh,  2 
Atk.  569  ;  Street  v.  Rigby,  6  Yes.  815,  overruling  Halfhide  v.  Fenning, 
2  Bro.  C.  C.  336  ;  Dimsdale  v.  Robertson,  2  J.  &  Lat.  58,  91 ;  but  see 
and  consider  The  British  Empire  Sloping  Company  v.  Somes,  3  K. 
&  J.  433 ;  S.  C,  nom.  Somes"  v.  The  British  Empire  Shipping  Com- 
pany, 8  Ho.  Lo.  Ca.  338)  ;  although  before  the  bill  was  filed  arbitra- 
tors were  appointed,  and  since  the  bill  was  filed  the  submission  has 
been  made  a  rule  of  Court:  Cooke  v.  Cooke,  4  L.  R.  Eq.  77  ;  nor  could 
the  Court  substitute  the  Masterfor  the  arbitrators, "  for  this,"  observed 
Sir  J  Leach,  "  would  be  to  bind  the  parties  contrary  to  their  agree- 
ment :  "  Agar  v.  Macklew,  2  Sim.  &  Stu.  418. 

But  it  seems  to  be  doubtful,  if  the  agreement  to  submit  to  arbitration 
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contains  also  a  covenant  not  to  take  proceedings  at  law  or  in  equity, 
whether,  in  that  case,  the  submission  may  not  be  pleaded  in  bar  of  pro- 
ceedings in  any  superior  Court :  Half  hide  v.  Fenning,  2  Bro.  C.  C. 
336  ;  2  Dick.  702;  Dimsdale  v.  Robertson,  2  J.  &  Lat.  58,  91  ;  and  see 
Cooke  v.  Cooke,  4  L.  R.  Eq.  77. 

Where  there  is  a  contract  for  a  sale  at  a  price  to  be  determined  upon 
by  certain  persons  as  valuers,  the  Court,  unless  the  price  be  fixed  in 
the  manner  determined  upon,  so  as  to  be  made  part  of  the  agreement, 
will  not  ordinarily  decree  specific  performance  thereof  (Milne s  v.  Grey, 
14  Yes.  400;  Wilkes  v.  Davis,  3  Mer.  507  ;  *  Vickers  v.  Vickers,  r*oiq-i 
4  L.  R.  Eq.  529  ;  Collins  v.  Collins,  26  Beav.  306  ;  Richardson 
v.  Smith,  5  L.  R.  Ch.  App.  648),  and  it  is  immaterial  whether  the  price 
has  not  been  ascertained,  in  consequence  of  the  failure  of  the  nomina- 
tion of  the  valuers,  or  if,  when  appointed,  they  do  not  make  their  award, 
or  one  of  the  parties  will  not  allow  his  valuer  to  proceed  (lb.),  the  Court 
refusing  to  act,  because  the  contract  is  not  complete.  "  The  Court  has 
adopted  this  principle  from  the  civil  law  as  stated  in  the  Code  of  Jus- 
tinian, who  seems  to  have  taken  pride  in  having  decided  a  point  which 
he  said  was  a  knotty  point,  and  had  occasioned  great  controversy 
among  lawyers— namely,  if  a  given  man  is  to  name  the  price,  whether 
that  is  to  be  considered  as  equivalent  to  the  arbitrium  boni  viri.  The 
Emperor  Justinian  determined  that  if  Titus  be  unable  or  unwilling  to 
declare  the  price,  the  sale  is  null :  "  Per  Sir  W.  Page  Wood,  V.  C,  in 
Vickersv   Vickers,  4  L.  R.  Eq.  535  ;  and  see  Inst.  3,  24,  1  ;  Cod.  4,  38, 15. 

Where  the  fixing  a  value  by  arbitrators  is  not  of  the  essence  of  an 
agreement,  the  Court  will  carry  the  agreement  into  effect,  and  will,  it- 
self, if  necessary,  ascertain  the  value.  See  Dinham  v.  Bradford,  5  L. 
R.  Ch.  App.  519  :  there  two  partners  made  an  agreement  containing  a 
provision  that  on  the  determination  of  the  partnership  one  partner 
should  purchase  the  share  of  the  other  at  a  valuation  to  be  made  by 
two  persons,  one  appointed  by  each  partner,  and  the  partnership  was 
carried  on  for  some  time  under  that  agreement.  It  was  held  by  Lord 
Hatherley,  L.  J.,  affirming  the  decision  of  Sir  John  Stuart,  Y.  C,  that 
though  the  valuation  could  not  be  made,  because  no  umpire  was  pro- 
vided, the  Court  would  carry  the  partnership  agreement  into  effect  by 
ascertaining  the  value  of  the  share.  "  This  case,"  said  his  Lordship, 
"  is  not  like  that  of  the  sale  of  an  estate,  the  price  of  which  is  to  be 
settled  by  arbitration  ;  but  is  a  case  in  which  the  whole  scope  and  ob- 
ject of  the  deed  would  be  entirely  frustrated  if  the  Court  were  to  ap- 
ply the  well-known  doctrine  to  the  present  state  of  circumstances.  In 
cases  of  specific  performance  the  matter  is  very  plain  and  simple. 
One  person  agrees  to  sells  his  estate  in  a  given  way,  and  no  rights  are 
changed  by  the  circumstance  of  that  method  of  selling  the  estate  hav- 
ing failed.  The  estate  remains  where  it  was,  and  the  money  where  it 
was.    But  here  is  a  man  who  has  had  the  whole  benefit  of  the  partner- 
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ship  in  respect  of  which  this  agreement  was  made,  and  now  he  refuse 
to  have  the  rest  of  the  agreement  performed,  on  account  of  the  difi 
culty  which  has  arisen.  It  is  much  more  like  the  case  of  an  estat 
sold,  and  the  timber  on  a  part  to  be  taken  at  a  valuation,  the  adjustin 
r*814l  °^  matters  °f  tnat  sol't  forming  part  of  the  arrangement  *bi 
being  by  no  means  the  substance  of  the  agreement ;  and  i 
such  cases  the  Court  has  found  no  difficulty.  If  the  valuation  cannc 
be  made  modo  et  forma,  the  Court  will  substitute  itself  for  the  arhitri 
tors.  It  is  not  the  very  essence  and  substance  of  the  contract,  so  tha 
no  contract  can  be  made  out  except  through  the  medium  of  the  arbitn 
tors.  Here  the  property  has  been  had  and  enjoyed,  and  the  only  ques 
tionnow  is,  what  is  right  and  proper  to  be  done  with  regard  to  settlin 
the  price  ?"     Jackson  v.  Jackson,  1  Sm.  &  G.  184. 

An  inequitable  refusal,  however,  of  a  plaintiff  to  submit  to  arbitn 
tion  according  to  contract,  may  disentitle  him  to  relief  in  equity 
Cheslyn  v.  Dalby,  2  Y.  &  C.  Exch.  Ca.  170. 

The  Court  will  decree  specific  performance  of  an  award,  where  it  i 
to  do  anything  in  specie,  as  to  convey  an  estate  or  assign  securitie 
(Norton  v.  Mascall,  2  Tern.  24  ;  Hall  v.  Hardy,  3  P.  Wms.  181),  bu 
not,  it  seems,  an  award  to  pay  money :  Hall  v.  Hardy,  3  P.  Wms.  18! 
note. 

The  Court  thus  exercises  jurisdiction, "  because,"  to  use  Lord  Eldon 
language,  "  the  award  supposes  an  agreement  between  the  parties,  an 
contains  no  more  than  the  terms  of  that  agreement  ascertained  by 
third  person:"  Wood  v.  Griffith,  1  Swanst.  54.  See  also  Nickels  ^ 
Hancock,  7  De  G.  Mac.  &  G.  300. 

The  right  of  a  person  to  have  specific  performance  of  an  award  i 
the  same  as  if  the  award  had  been  an  agreement  between  the  partiei 
and  the  Court  will  not  decree  specific  performance  of  an  award  in 
case  where,  if  the  award  had  been  an  agreement,  specific  performanc 
would  have  been  refused.  See  Blackett  v.  Bates,  1  Law  Rep.  Ch.  Apj 
117,  there,  by  an  award  made  in  June,  1863,  under  a  reference  at  Nis 
Prjus,  the  arbitrator  awarded  that  the  defendant  should  execute  to  th 
plaintiff  a  lease  of  the  right  to  use  such  part  of  a  certain  railway  mad 
by  the  plaintiff  as  was  upon  the  land  of  the  defendant,  the  lease  to  h 
made  in  the  words  set  out  in  the  award  ;  and  that  the  defendant  shoul 
have  a  right  of  running  carriages  on  the  whole  line  on  certain  term! 
and  might  require  the  plaintiff  to  supply  engine  power,  while  the  plaii 
tiff  should  have  an  engine  on  the  railway  ;  and  that  the  plaintiff  shoul 
during  the  term  keep  the  whole  railway  in  good  repair.  The  lease  di 
not  provide  for  these  privileges  awarded  to  the  defendant.  The  plaii 
tiff  applied  at  law  to  set  aside  the  award,  and  ultimately  in  April,  186? 
the  application  was  refused.  In  July,  1864,  the  plaintiff  filed  his  hi 
for  specific  performance  of  the  award.  It  was  held  by  Lord  Cranwortl 
C,  reversing  the  decree  of  Sir  W.  Page  Wood,  V.  C.  (2  H.  &  M.  270 
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that  specific  performance  could  not  be  decreed,  inasmuch  as  the 
provisions  in  favour  of  *the  defendant  could  not  be  enforced  at  p^g, .-, 
once,  but  gave  the  defendant  a  right  to  have  certain  duties  con- 
tinuously performed  bj'  the  plaintiff  for  a  number  of  years,  and  the 
Court  could  not  see  to  such  performance.  "  The  rights  of  the  parties," 
said  his  Lordship,  "  in  respect  of  specific  performance  are  the  same  as 
if  the  award  had  been  simply  an  agreement  between  them.  Had  it 
been  an  agreement,  would  there  have  been  a  case  for  specific  perform- 
ance ?  I  think  not ;  and  for  this  short  and  simple  reason — that  the 
Court  does  not  grant  specific  performance  unless  it  can  give  full  relief 
to  both  parties.  Here  the  plaintiff  gets  at  once  what  he  seeks — the 
lease  ;  but  the  defendant  cannot  get  what  he  is  entitled  to,  for  his  right 
is  not  a  right  to  something  which  can  be  performed  at  once,  but  a  right 
to  enforce  the  performance  by  the  plaintiff  of  daily  duties  during  the 
whole  term  of  the  lease.  The  Court  has  no  means  of  enforcing  the 
performance  of  these  duties — all  it  can  do  is  to  punish  the  plaintiff  by 
imprisonment  or  fine,  if  he  does  not  perform  them If  the  arbi- 
trator instead  of  awarding  that  the  plaintiff  should  do  certain  acts,  had 
awarded  that  the  lease  to  be  executed  should  contain  covenants  by  the 
plaintiff  to  do  them,  the  case  would  have  stood  on  an  entirely  different 
footing.  The  Court  would  not  then  have  been  called  upon  to  enforce, 
either  directly  or  indirectly,  the  doing  of  those  acts,  but  merely  to  de- 
cree the  execution  of  a  lease  containing  certain  covenants,  a  kind  of 
relief,  which  is  clearly  within  the  jurisdiction  of  the  Court,  and  open 
to  no  objection." 

And  the  jurisdiction  of  courts  of  equity  to  decree  specific  perform- 
ance of  awards  has  not  been  ousted  by  the  l"7th  section  of  the  Common 
Law  Procedure  Act,  1854  (IT  &  18  Yict.  c.  125).  lb.  And  see'  Dart. 
V.  &  P.  208,  4th  edit. 

Specific  performance  compelled  by  injunction.] — Where  a  person  has 

entered  into  a  contract  not  to  do  a  thing,  specific  performance  of  such 

negative  contract  will  be  enforced   by  an  injunction  restraining  him 

from  doing  anything  in  contravention  of  it.     Thus  a  court  of  equity 

has   restrained  parties  from  ringing  a  bell   {Martin  v.  Nutkin,  2  P. 

Wms.  266),  carrying  on  a  trade  (Barret  v.  Blagrave,  5  Yes.  555 ;  S.  C. 

6  Ves.  104  ;    Williams  v.  Williams,  2  Swanst.  253  ;  3  Mer.  15*7  ;  and  see 

Shackle  v.  Baker,   14  Yes.  468  ;   Gruttwell  v.  Lye,  17  Yes.  335  ;  Kew- 

bery  v.  James,  2  Mer.  446 ;  Harrison  v.  Gardner,  2  Madd.  198),  acting 

on  the  stage  (Anon,  6  Sim.  351  cited,  Lumley  v.  Wagner,  1  De  G-.  Mac. 

&  G.  604),  carrying  on  a  particular  trade  in  a  certain  place  or  district 

(Clements  v.  Welles,  1  Law  Rep.  Eq.  200  ;   Clarkson  v.  Edge,  12  W. 

R.  (M.  R.)  518.     See,  also,  Fielden  v.  Slater,  7  L.  R.  Eq.  523  ;  Jones 

*v.  Bone,  9  L.  R.  Eq.,  614  ;   Carter  v.  Williams,  lb.  678),  even 

in  the  case  of  an  infant  if  he  represented  himself  to  be  of  full  [*816] 

age  (Cornwall  v.  Hawkins,  41   L.  J.  (JST.'S.)  435),  erecting  buildings 
vol.  i 69  a 
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(Rankin  v.  Huskisson,  4  Sim.  13),  or  buildings  above  a  certain  height 
(Lloyd  v.  London,  Chatham  and  Lover  Hallway  Company,  2  De  Gr.  Jo. 
&  Sm.  568  ;  Bowes  v.  Law,  9  L.  R.  Eq.  636),  or  making  applications  to 
parliament  (  Ware  v.  Grand  Junction  Waterworks  Company,  2  Russ.  & 
My.  470,  483  ;  Heathcote  v.  North  Staffordshire  Railway  Company,  2 
Mac.  &  Gr.  100  ;  Lancaster  and  Carlisle  Railway  Company  v.  North 
Western  Railway  Company,  2  K.  &  J.  293),  contrary  to  an  agreement 
not  to  do  such  acts.     See  Taylor  v.  Davis,  3  Beav.  388  n. 

Upon  the  same  principle  a  railway  company  has  been  restrained  from 
allowing,  contrary  to  its  contract  with  a  landowner,  any  of  its  ordinary 
or  fast  trains,  other  than  mail,  express,  or  special  trains,  to  pass  a  sta- 
tion without  staying  there  for  the  purpose  of  taking  up  and  setting 
down  passengers ;  Hood  v.  North  Eastern  Railway  Company,  8  L.  R. 
Eq.  666  ;  5  L.  R.  Ch.  App.  525.  See,  also,  Rigby  v.  The  Great  Wes- 
tern Railway  Company,  15  L.  J.  N.  S.  266  ;  2  Ph.  44.  See,  also,  Phil- 
lips v.  Great  Western  Railway  Company,  1  L.  R.  Ch.  App.  409  ;  20  W. 
R.  (L.  C.  and  L.  J.)  562. 

But  it  seems  that  a  Court  of  Equity  will  not  grant  an  injunction 
restraining  the  doing  of  an  act  contrary  to  a  stipulation  which  is 
merely  ancillary  to  an  agreement  of  which  the  Court  cannot  compel 
the  specific  performance.  See  Merchants'  Trading  Company  v.  Ban- 
ner, 12  L.  R.  Eq.  18  ;  there  a  firm  of  shipbuilders  agreed  to  alter  a 
vessel  according  to  a  specification,  and  it  was  provided  that  in  case  of 
their  failure  to  execute  the  alterations  according  to  the  agreement,  the 
owners  of  the  vessel  should  be  at  liberty,  with  workmen,  to  enter  on 
the  shipbuilders'  yard,  and  themselves  complete  the  alterations.  The 
shipbuilders  were  adjudicated  bankrupts  before  the  vessel  was  com- 
pleted. Upon  a  bill  filed  by  the  owners  against  the  trustee  under  the 
bankruptcy,  praying  a  declaration  that  the  plaintiffs  were  entitled  to 
complete  the  alterations  in  the  vessel,  and  asking  for  an  injunction  to 
restrain  the  defendant  from  selling  the  dock  in  which  the  vessel  was 
lying,  or  interfering  with  the  right  of  the  plaintiff  to  complete  the 
vessel,  Lord  Romilly,  M.  R.,  allowed  a  demurrer  to  the  bill.  "  The 
real  principle,"  said  his  Lordship,  "  is  that  where  the  stipulation 
sought  to  be  enforced  is  really  a  part  of  the  contract  itself,  this  Court 
cannot  specifically  perform  the  contract  piecemeal,  but  it  must  be  per- 
formed in  its  entirety  if  performed  at  all ;  and  where  the  Court  cannot 
perform  it  in  its  entirety,  neither  can  it  perform  any  particular  portion 
of  it." 

r*si  *?!  *^'  ^s  '°  ^ie  extension  of  the  jurisdiction  of  equity  in  matters 
of  specific  performance  by  the  legislature  conferring  power 
to  award  damages  in  certain  cases.'] — The  jurisdiction  of  the  Court  of 
Chancery  with  regard  to  specific  performance,  has  been  much  enlarged 
by  the  Chancery  Amendment  Act,  21  &  22  Vict.  c.  21  (Lord  Cairns' 
Act),  which  takes  effect  from  and  after  the  1st  of  November,  1858.    It 
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enacts  that  in  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction 
to  entertain  an  application  for  an  injunction  against  a  breach  of  any 
covenant,  contract,  or  agreement,  or  against  the  commission  or  contin- 
uance of  any  wrongful  act,  or  for  the  specific  performance  of  any  cove- 
nant, contract,  or  agreement,  it  shall  be  lawful  for  the  same  Court,  if 
it  shall  think  fit,  to  award  damages  to  the  party  injured,  either  in  addi- 
tion to  or  in  substitution  for  such  injunction  or  specific  performance, 
and  such  damages  may  be  assessed  in  such  manner  as  the  Court  shall 
direct.  Sect.  2.  Subsequent  sections  provide  the  machinery  for  the 
assessment  of  damages  and  the  trial  of  questions  of  fact  either  by  a 
jury  before  the  Court  itself,  or  by  the  Court  alone  (sects.  3,  4,  5),  or 
for  the  assessment  of  damages  by  a  jury  before  any  judge  of  one  of 
the  superior  courts  of  common  law,  at  nisi  prius,  or  before  the  sheriff 
of  any  county  or  city.     Sect.  6. 

This  act,  which  is  not  retrospective  ( Wicks  v.  Runt,  Johns.  3?2, 380), 
does  not  extend  the  jurisdiction  of  the  Court  to  cases  where  there  is  a 
plain  common  law  remedj',  and  where  the  Court  would  not  have  inter- 
fered before  the  passing  of  the  act lb.  \ 

The  Court,  therefore,  cannot  award  damages  save  in  those  cases 
where  it  has  jurisdiction  to  decree  specific  performance,  and  in  addi- 
tion to  or  substitution  for  that  remedy.  Hence  it  has  been  decided 
that  as  a  Court  of  equity  has  no  jurisdiction  to  compel  specific  per- 
formance of  an  agreement  to  borrow  a  sum  of  money,  it  cannot  award 
compensation  or  damages  against  a  person  who  has  refused  to  accept  a 
loan  of  money  for  which  he  had  contracted.  Rogers  v.  C'hallis,  2? 
Beav.  175.  So  as  the  Court  would  not  compel  specific  performance  of 
an  agency  contract,  it  cannot  grant  damages  for  the  breach  of  such 
contract.  Chinnock  v.  Sainsbury,  30  L.  J.,  N.  S.,  Ch.  409.  See,  also, 
Scott  v.  Ray  merit,  1  L.  R.  Eq.  112. 

So  where  the  plaintiff  fails  to  establish  any  covenant,  contract,  or 
agreement  of  which  specific  performance  can  be  directed,  the  Court 
has  no  jurisdiction  to  grant  relief  in  damages  :  Lewers  v.  The  Earl 
of  Shaftesbury,  2  L.  R.  Eq.  210. 

Where  the  Court,  however,  has  jurisdiction  to  grant  specific  per- 
formance, it  may  award  damages  *for  non-performance  of  part 
of  the  contract,  in  respect  of  which  it  could  not  have  com-  L  -I 
pelled  specific  performance.  Thus,  in  Soames  v.  Edge,  Johns.  669,  the 
plaintiff  agreed  to  grant  a  lease  to  the  defendant,  when  and  so 
soon  as  he,  the  defendant,  should  have  built  a  new  house  on  the 
land,  and  the  defendant  agreed  to  accept  such  lease  when  required, 
and  by  a  certain  day  to  pull  down  an  old  house  then  standing 
on  the  land,  and  build  a  new  one  on  the  site.  The  defendant,  who 
was  previously  in  the  occupation  of  the  premises,  in  pursuance  and 
part  performance  of  the  agreement,  caused  the  old  house  to  be 
pulled  down,  and  sold  the  materials  and  continued  in  possession,  and 
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paid  part  of  the  rent  which  accrued  due,  but  did  not  proceed  to  build 
a  new  house  upon  the  old  site.  It  was  held  by  Sir  W.  Page  Wood,  Y. 
C,  on  demurrer  to  a  bill  praying  specific  performance  and  damages, 
that  the  Lord  Cairns'  Act  applied,  and  that  the  plaintiff  was  entitled 
to  damages  for  the  non-building  of  the  house,  and  to  specific  perform- 
ance of  the  contract  to  accept  the  lease.  "  It  is  perfectly  true,''  said 
his  Honor,  "that  I  cannot  act  until  I  have  jurisdiction,  and  under 
the  existing  law,  before  the  passing  of  this  act  (Lord  Cairns'),  a 
court  of  equity  had  not  jurisdiction  in  respect  of  a  building  contract 
of  this  description.  But  it  would  have  had  jurisdiction,  before  the 
passing  of  the  act,  to  compel  the  defendant  to  accept  a  lease  on  the 
plaintiff  waiving  the  condition  which  he  for  his  own  benefit  inserted, 
that  he  should  not  be  called  upon  to  grant  a  lease  until  a  certain  time. 
The  defendant  has  agreed  to  accept  a  lease  when  required,  and  the 
Court  has  therefore  jurisdiction.  The  statute  would  not  apply  to  a 
case  where  the  object  of  the  agreement  was,  simply,  the  building  of  the 
house  under  such  conditions  and  on  such  terms  that  it  may  be  assumed 
the  Court  could  not  grant  specific  performance ;  and  in  such  a  case  a 
plaintiff  could  not  file  a  bill  to  have  damages  instead  of  specific,per- 
formance,  because  there  would  be  no  jurisdiction.  But  there  is  a  dis- 
tinct agreement  here,  not  only  to  build  the  house,  but  to  accept  the 
lease.  The  Court,  having,  therefore,  acquired  jurisdiction  ;  may  give 
damages  either  in  addition  to  or  in  substitution  for  specific  perform- 
ance. The  meaning  of  the  statute  can  only  be,  that  where  the  Court 
has  jurisdiction  in  the  suit,  it  may  award  damages  in  the  substitution 
for  specific  performance.  .  .  .  This  is  a  case  above  all  others  in 
which  this  very  beneficial  act  should  be  applied.  Here  is  a  person  in 
possession,  who  has  pulled  down  the  house,  and  remains  in  possession, 
.and  refuses  to  do  that  upon  which  the  plaintiff  would  be  bound  to 
grant  a  lease.  The  plaintiff  says,  '  I  want  my  house  built,  or  damages 
for  the  default ;  and  then  I  require  you  to  *accept  a  lease.'  The 
>-         J  demurrer  must  be  overruled  with  costs." 

But  a  plaintiff  will  not  be  entitled  to  damages  if  he  has  done  any 
act  which  would  disentitle  him  to  specific  performance :  Collins  v. 
Stutely,  1  W.  R.  (M.  B.)  110. 

The  power  to  give  damages  under  this  act  is  discretionary,  and  the 
Court  will  not  give  damages  where  the  question  of  damages  can  be 
more  satisfactorily  tried  at  law  :  Durell  v.  Pritchard,  1  Law  Rep.  Ch. 
App.  244. 

The  object  of  Lord  Cairns'  Act,  it  will  be  seen,  is  to  enable  the 
Court  of  Chancery  to  do  complete  justice  in  cases  where  it  previously 
had  jurisdiction,  but  where  circumstances  had  occurred  which  disabled 
the  Court  from  decreeing  specific  performance,  and  so  rendered  it 
necessary  for  the  plaintiff  to  seek  relief  in  a  court  of  law  for  damages. 
If,  for  instance,  before  the  passing  of  the  act,  upon  a  bill  being  filed 
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for  the  specific  performance  of  a  contract  for  the  purchase  of  an  estate, 
it  appeared  that  the  vendor  could  not  make  a  title  to  the  estate,  the  bill 
would  have  been  dismissed,  and  the  vendor  would  have  been  obliged 
to  resort  to  a  court  of  law  for  damages  ;  under  the  act,  the  Court  of 
Chancery  is  able  to  do  complete  justice  between  the  parties — by  the 
award  of  adequate  damages  for  the  non-performance  of  the  contract. 

As  Lord  Cairns'  Act  does  not  diminish  the  rights  of  suitors,  a  plain- 
tiff in  equity,  who,  before  the  act,  would  have  been  allowed  at  the  same 
time  to  sue  the  defendant  at  law  for  damages,  may  still  do  so,  although 
he  might,  under  the  act,  pray  for  and  obtain  damages  in  the  suit.  See 
Anglo-Danubian  Company  v.  Bogerson,  4  L.  R.  Eq.  3  ;  there  A.  filed 
a  bill  against  B.,  for  the  cancellation  of  bills  of  exchange,  drawn  by 
B.  and  accepted  by  A.,  in  part  performance  of  a  contract,  of  which  B. 
failed  to  perform  his  part,  and  for  an  injunction  to  restrain  B.  from 
parting  with  or  suing  on  the  bills  ;  and  pending  the  suit,  A.  commenced 
an  action  against  B.  for  damages  for  breach  of  the  contract.  It  was 
held  by  Lord  Romilly,  M.  R.,  that  the  suit  and  action  were  not  for  the 
same  matter,  and  an  order  to  elect  obtained  by  B.  was  discharged. 

Under  Rolfs  Act  (25  &  26  Vict.  c.  42),  the  Court  of  Chancery  must 
determine  every  question  of  law  and  fact  incident  to  the  relief  sought. 

Agreements  for  leases  are  within  the  4th  clause  of  the  1st  section  of 
the  County  Court  Equity  Act,  authorising  decrees  for  specific  perform- 
ance:   Wilcox  v.  Marshall,  3  L.  R.  Eq.  210. 


The  specific  performance  of  con-  tract.  It  is  given  because  the  legal 

tracts,  belongs  rather  to'  the  ex-  remedy  of  damages  is,  in  certain 

traordinary"jurisdiction    of     the  cases,  not  a  complete  remedy  ;  and, 

Court  of  Chancery.     It  is  not  a  of  course,  it  is  confined  to  cases 

matter  of  course,  in  all  cases.      It  where  a  compensation  in  money  is 

rests  upon  a  sound,  judicial   dis-  not  adequate,  or  not  practicable: 

cretion  ;  Blackw elder  v.  Loveless,  see  Seymour  v.  Delancey,  3  Cowen, 

21  Ala.  3T1  ;  Duvall  v.  Myers,  2  446,  505. 

Maryland    Ch.    401 ;     Waters    v.  This   form   of    relief   is    not   a 

Howard,    1    Id.    112;     Cooper   v.  matter  of  absolute  right  to  either 

Pena,   21    California,    403,    411;  party  ;  it  is  a  matter  resting  in  the 

Quinn  v.  Roath,  31  Conn.  16  ;  M'-  discretion  of  the  court,  to  be  exer- 

Comas  v.  Easeley,  21  G-rattan,  23  ;  cised  upon  a  consideration  of  all 

Hale  v.   Wilkinson,  Id.  15  ;  Fish  the  circumstances  of  each  particu- 

v.  Lightner,  44  Missouri,  268  ;  Pal-  lar   case.      The  jurisdiction,  said 

mer  v.   Graham,   1   Parson's  Eq.  Lord  Erskine,  in  Radcliffe  v.  War- 

416.    It  is  not  given  because  there  rington,  12  Vesey,  332,  "is    not 

is  no  remedy  at  all  at  law  ;  for  compulsory  upon  the  court,  but  the 

there  is  always  at  law  a  remedy  in  subject  of  discretion.   The  question 

damages  for  the  breach  of  a  con-  is  not  what  the  court  must  do,  but 
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what  it  may  do  under  the  circum- 
stances, either  exercising  the  juris- 
diction by  granting  the  specific 
performance  or  abstaining  from  it ;" 
Willardv.  Taylor,  8  Wallace,  565. 

More  than  ordinary  latitude  is 
allowable  in  this  regard  where  the 
vendor  seeks  to  compel  the  pay- 
ment of  the  purchase-money,  be- 
cause pecuniary  compensation  may 
be  had  at  law,  and  it  is  not  unfre- 
quently  better  and  more  consonant 
with  natural  equity,  that  the  seller 
should  retain  the  land  with  an 
equivalent  for  the  loss  of  his  bar- 
gain, than  that  the  purchaser  should 
be  compelled  to  take  what  he  does 
not  want,  and  may  be  unable  to 
use  ;  Whitney  v.  The  Gity  of  New 
Haven,  23  Conn.  624  ;  Webb  v. 
The  London  and  Portsmouth 
Railway  Co.,  9  Hare,  129,  1  De 
G.  M.  &  G.  521 ;  see  The  Old 
Colony  Railroad  v.  Evans,  6 
Gray,  25.  And  it  has  been  said, 
that  chancery  will  seldom,  if  ever, 
compel  a  municipal  corporation, 
railway  company,  or  other  body 
representing  or  acting  on  behalf  of 
the  public,  to  fulfil  an  executory 
contract  for  the  purchase  of  real 
estate,  which  has  not  been  partially 
performed  ;  Whitney  v.  The  City 
of  New  Haven  ;  Webb  v.  The  Lon- 
don and  Portsmouth  Railway. 

The  discretion  is,  nevertheless, 
judicial,  to  be  exercised  in  obedi- 
ence to  established  principles  ;  and 
"  where  a  contract  respecting  real 
property  is,  in  its  nature  and  cir- 
cumstances, unobjectionable,  it  is 
as  much  a  matter  of  course  for  a 
court  of  equity  to  decree  a  specific 
performance  of  it,  as  it  is  for  a 
court  of  law  to  give  damages  for 


the  breach  of  it;"  Story' 's  Equity, 
sect.  751  ;  Old  Colony  Railroad 
Co.  v.  Evans,  6  Gray,  36. 

It  is  held  in  general  that  when 
the  purchaser  is  entitled  to  a 
specific  performance,  a  like  remedy 
may  be  afforded  to  the  vendor,  not 
merely  from  a  regard  for  mutuality, 
but  because  the  measure  of  dam- 
age for  the  non-fulfilment  of  an 
executory  contract  is  the  differ- 
ence between  the  stipulated  price 
and  the  market  value  of  the  com- 
modity at  the  time  of  the  breach  ; 
The  Old  Colony  R.  R.  v.  Evans, 
6  Gray,  25  ;  Cook  v.  Grant,  16  S. 
&  R.  198,  202,  ante.  See  Whitney 
v.  DeHaven,  31  Conn. ;  Webb  v. 
Railway  Co.,  9  HareJ  129  ;  1  De 
Gex,  M.  &  G.  521 ;  Springs  v.  San- 
ders, PhillipN.  C.Eq.  67.  InPenn- 
sylvania,  equity  may  be  adminis- 
tered through  legal  forms ;  and  it 
has  been  held  that  the  vendor 
must  bring  suit,  unless  there  is 
some  peculiar  feature  which  takes 
the  case  out  of  the  general  rule. 
Kaufman's  Appeal,  3  P.  F.  Smith, 
383.  The  distinction  is  nominal 
rather  than  real,  because  the  action 
is  subject  to  all  the  considerations 
that  would  affect  a  chancellor ; 
Cook  v.  Grant;  and  a  bill  may  be 
filed  if  the  contract  stands  in  need 
of  the  specific  relief  which  a  chan- 
cery alone  can  furnish.  See 
Kaufman's  Appeal ;  Tripp  v. 
Fisher,  6  P.  P.  Smith,  428. 

There  are  two  grounds  upon 
which  a  court  of  equity  decrees 
specific  execution  of  contract,  on 
account  of  damages  at  law  being 
an  insufficient  remedy.  1.  One  of 
these  is  where  there  is  something 
particular  and  specific  in  the  sub- 
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ject  of  the  contract,  which  cannot 
be  at  all  represented  by  damages. 
2.  The  other  is,  where  the  measure 
of  damages  at  law  is  uncertain  or 
unascertainable,  owing  to  the  con- 
tingent nature  of  the  property,  so 
that  the  only  method  of  giving 
the  purchaser  the  exact  value  of 
his  purchase,  is  to  give  him  the 
thing  itself.  The  first  of  these 
exists,  where  it  is  apparent  that 
the  object  contemplated  by  the 
purchaser  was  not  a  general  profit, 
which  could  be  represented  by 
money,  but  some  special,  peculiar 
purpose  of  use  or  enjoyment, 
which  could  be  satisfied  only  by 
haviug  the  individual  thing  itself 
for  which  he  had  bargained  ;  Kirlc- 
sey  v.  Fike,  27  Alabama,  383 :  see 
Neilly  v.  The  Merchants'  Insur- 
ance Company,  19  Ohio,  452.  In 
these  cases,  there  is  something  in 
the  contract  for  which  the  law  does 
not  profess  to  give  a  remedj' ;  for 
its  damages  are  based  upon  the 
general  value  of  the  article,  and 
not  on  the  special  value  which  it 
has  for  the  purchaser  under  all  the 
circumstances  of  the  case.  Ac- 
cordingly, on  this  ground,  con- 
tracts for  real  estate  will  generally 
be  decreed,  because  there  is  some- 
thing specific  in  every  piece  of 
land,  as,  situation,  title,  &c. ;  and 
a  contract  for  the  sale  of  a  chattel 
which  has  something  peculiar  and 
individual  in  its  nature,  as,  a 
family  picture,  or  relic,  may  be  de- 
creed ;  but  a  contract  for  a  chattel 
not  specific  or  individual,  but 
merely  answering  a  general  de- 
scription, as,  so  much  merchandise 
or  stock,  is  not  decreed  by  a  court 
of  chancery;    for  the   law    gives 


what  was  the  substantial  object  of 
the  parties  in  entering  into  the 
contract,  viz. :  a  money  profit ; 
Ferguson  v.  Paschall,  11  Missouri, 
261  ;  Scott  v.  Bellgeny,  4  Missis- 
sippi, 119  ;  2.  The  other  ground  is 
the  uncertain  measure  of  damages 
at  law,  or  rather  the  impossibility 
of  ascertaining  the  real  damages, 
which  exists  in  regard  to  certain 
special  contracts;  Woodward  v. 
Aspinwall,  3  Saiidford's  S.  C.  272  ; 
Summers  v.  Bean,  13  Grattan, 
404,  419. 

The  general  principle  is  well 
settled  in  this  country,  that  a 
court  of  chancery  does  not  inter- 
fere to  enforce  specific  perform- 
ance of  contracts  relating  to  chat- 
tels, because  chattels  generally  are 
not  specific  in  the  sense  here 
meant,  and  one  article  of  the  same 
character  serves  as  well  as  another : 
Caldwell,  &c,  v.  Myers  and  Wife, 
Hardin,  551 ;  (see,  however,  Meri- 
wether v.  Booker  and  Wife,  5  Lit- 
tell,  254)  ;  Madison  v.  Chinn,  3  J. 
J.  Marshall,  230  ;  Dalzell  v.  Craw- 
ford, 2  Pennsjrlvania  Law  Journal, 
17,  19;  Ins.  Co.  of  N.  A.  v.  Union 
Canal  Co.  et  al.,  lb.  65,  67  ; 
Savary  v.  Spence,  13  Alabama, 
561 ;  Babur  x.  Babur,  24  Maine, 
42;  The  Justices  v.  Croft,  18 
Georgia,  473 ;  Boundtree  v.  M'- 
Lain,  4  Hempstead,  245  ;  Waters 
v.  Howard,  1  Maryland,  Ch.  112, 
118.  "  It  is  a  general  rule,"  said  the 
chancellor,  in  Hoy  v.  Hansborough 
et  al.,  1  Freeman's  Chancery,  533, 
543,  "  that  a  court  of  equity  will 
not  decree  a  specific  performance 
of  a  mere  personal  covenant  sound- 
ing in  damages,  nor  of  a  contract 
relating  to  personalty,  where  com- 
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pensation  may  be  had  at  law."  "  It 
is  contended,"  said'Daggett,  C.  J., 
in  Cowles  v.  Whitman,  10  Con- 
necticut, 121, 124,  "that  a  bill  will 
not  lie  for  the  specific  execution  of 
a  contract  relating  to  personal 
chattels  merely,  because  there  is 
an  adequate  remedy  at  law  ;  and 
for  this  position  several  cases  are 
cited,  and  many  more  might  be 
cited.  As  a  general  rule,  it  is 
true.  As  contracts  for  the  de- 
livery of  corn,  flour,  stock  in  banks 
or  in  the  funds,  and  the  like,  may 
be  compensated  in  damages,  courts 
of  dquity  will  leave  the  parties  to 
their  remedy  at  law :  Buxton  v. 
Lister  et  ah,  3  Atk.  383  ;  2  Swift's 
Digest,  11.  There  can  be  no  dif- 
ference between  these  five  shares 
of  bank  stock  and  any  other  like 
number."  It  is  in  common  course 
of  the  court,"  said  Dessaussure,  C, 
in  Brown  v.  Gilliland,  3  Dessaus- 
sure, 539,  541,  "to  decree  the 
specific  execution  of  contracts  re- 
specting real  estates ;  and  it  is 
equally  the  settled  course  of  the 
court  to  refuse  to  decree  the 
specific  execution  of  contracts,  as 
to  some  kinds  of  personal  chattels, 
particularly  stock.  See  Oram  v. 
Stebbins,  6  Paige,  124  ;  Austin  v. 
Gillespie,  1  Jones'  Eq.  261  ;  Fish 
v.  Johnson,  2  Id.  149  ;  Ferguson  v. 
Paschall,  11  Mississippi,  267. 

[The  rule  applies  a  fortiori  when 
the  contract  is  executory,  and 
no  right  has  vested  under  it 
on  either  side.  In  The  Stras- 
burgh  Railway  Go.  v.  Echternacht, 
9  Harris,  220,  Black,  J.,  said,  that  if 
an  agreement  between  two  or  more 
persons  to  take  a  certain  number 
of  shares  in  a  railway  company,  if 


it  should  be  incorporated  by  the 
Legislature,  was  obligatory  on  the 
parties,  it  could  not  be  specifically 
enforced  by  the  company.  They 
were  strangers  to  the  contract,  and 
no  consideration  moved  from 
them.  If  they  were  injured,  which 
did  not  appear,  the  legal  remedy 
was  full  and  complete,  and  there 
was  no  ground  for  the  intervention 
of  a  chancellor.  In  like  manner, 
where  a  mail  contractor  sought  to 
compel  a  plank  road  company,  to 
permit  the  execution  of  an  agree- 
ment for  the  transportation  of  the 
mail  over  their  road,  a  decree  was 
refused,  because  the  bill  disclosed 
no  sufficient  reason  for  believing 
that  redress  could  not  be  obtained 
by  a  suit  for  damages ;  Powel  v. 
Central  Plank  Road  Company, 
24  Alabama,  441.] 

On  the  other  hand,  it  is  well  set- 
tled that  the  specific  performance 
of  personal  contracts  may  be  de- 
creed in  those  exceptional  cases, 
which  fall  within  the  reasons  upon 
which  the  practice  of  enforcing 
contracts  relating  to  real  estate 
rests,  namely,  that  compensation 
in  damages  would  be  inadequate. 
"  Notwithstanding  this  distinction 
between  personal  contracts  for 
goods,  and  contracts  for  lands,  is 
to  be  found  laid  down  in  the  books, 
as  a  general  rule,"  said  Thompson, 
J.,  in  delivering  the  opinion  of  the 
court  in  The  Mechanics'  Bank  of 
Alexandria  v.  Seton,  1  Peters,  300, 
305,  "  yet  there  are  mjfny  cases  to 
be  found  where  specific  perform- 
ance of  contracts,  relating  to  per- 
sonalty, have  been  enforced  in 
chancery ;  and  courts  will  only 
weigh   with    greater  nicety,  con- 
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tracts    of   this    description,   than 
such  as  relate  to  lands." 

[The  principles  which  pervade 
and  govern  this  branch  of  equita- 
ble jurisdiction,  "are  the  same, 
whether  real  or  personal  property 
is  in  question,  although  a  Contract 
for  the  conveyance  of  land  is  prima 
facie,  within  their  operation,  while 
the  presumption  is  the  other  way 
in  the  case  of  chattels  ;  Dalzell  v. 
Craivford,  1  Parson's  Eq.  37,  42 ; 
The  Mechanics1  Bank  v.  Seton,  1 
Peters,  299  ;  Eirksey  v.  Fike,  27 
Alabama,  283  ;  Summers  v.  Bean, 
13  Grattan,  404,  411. 

A  contract  to  transfer  or  deliver 
stock  may,  therefore,  be  specifi- 
cally enforced  when  there  is  no 
sufficient  legal  remedy ;  Todd  v. 
Taft,  7  Allen,  371 ;  and  in  Fish  v. 
Johnson,  2  Jones'  Eq.,  the  court 
held  in  conformity  with  the  Eng- 
lish authorities,  that  shares  in  a 
railway  company  differ  from  the 
funded  debt  of  the  government,  in 
not  being  always  in  the  market, 
and  having  a  specific  value,  and 
are  therefore  fit  subjects  for  a  de- 
cree of  specific  performance.  A 
contract  to  insure  falls  within  the 
same  category  ;  Carpenter  v.  The 
M.  Ins.  Co.,  4  Sandforcl  Ch.  408 ; 
and  so  does  the  sale  of  a  patent : 
Corbinv.  Tracy,  34  Conn. 325;  be- 
cause the  value  is  speculative  and 
uncertain,  and  there  is  no  meas- 
ure of  damages. 

In  like  manner  a  chancellor  may 
enforce  an  antenuptial  contract, 
that  the  wife  shall  relinquish  her 
right  of  dower,  in  consideration  of 
the  transfer  of  certain  shares  of 
stock  ;  Tarbill  v.  Tarbill,  9  Allen, 
278,  or  that  real  and  personal  prop- 


erty shall  be  settled  to  her  sepa- 
rate use,  in  consideration  of  an 
agreement  on  her  part  to  forego 
all  interest  in  her  husband's  estate ; 
Bateman  v.  Porter,  9  Allen,  234. 
So  a  purchaser  of  the  good  will  of 
a  business,  who  promises  that  it 
shall  be  returned  intact  if  he  is  una- 
ble to  comply  with  the  terms  of  the 
agreement,  may  be  enjoined  not 
to  divert  custom  from  the  vendor 
by  prosecuting  the  business  on  his 
own  account ;  Palmer  v.  Graham, 
1  Parsons,  47. 

The  legal  invalidity  of  the  con- 
tract, coupled  with  other  circum- 
stances, may  afford  a  ground  for 
the  intervention  of  a  chancellor 
whether  real  or  personal  property 
is  in  question.  It  is  well  settled 
that  when  such  a  case  occurs  and 
is  a  proper  one  in  other  respects 
for  equitable  relief,  the  jurisdiction 
will  not  fail  because  the  subject 
matter  is  a  chattel.  It  may  arise 
from  the  part  performance  of  an 
antenuptial  agreement,  touching 
the  wife's  chattels  or  choses  in  ac- 
tion which  is  not  reduced  to  writ- 
ing, in  conformity  with  the  statute 
of  frauds ;  Gough  v.  Crane,  3 
Maryland  Ch.  119  ;  4  Maryland, 
313.  So  equity  will  always  afford 
relief  against  a  breach  of  trust ;  and 
a  bank  which  lends  money  to  a 
trustee  on  the  faith  of  stock 
standing  in  his  name,  but  belong- 
ing to  the  cestui  que  trust,  may  be 
compelled  to  transfer  it  at  the  in- 
stance of  the  latter,  unless  the  ad- 
vance was  made  in  good  faith  and 
without  notice;  The  Mechanic's 
Bank  v.  Seton,  1  Peters,  209.  In 
general,  chancery  will  not  afford 
redress  for  the  detention,  or    as- 
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portation  of  a  chattel.     But  an  ex- 
ception may   be   made   when   the 
'  wrong  is  a  betrayal  of  confidence  ; 
and   in  M'Gowan  v.    Remington, 

2  Jones,  56,  a  clerk  was  compelled 
to  surrender  draughts,  maps,  plans, 
&c,  which  he  withheld  from  his 
employer.  In  like  manner,  a  hus- 
band may  be  compelled  to  sur- 
render bonds,  notes  and  other  doc- 
umentary evidence  belonging  to 
the  estate  of  his  deceased  wife  to 
her  personal  representatives,  where 
such  relief  is  essential  to  the  ends 
of  justice;  Gough  v.  Crane.  So 
one  who  borrows  the  certificates  of 
stock  and  bonds  belonging  to  the 
estate  of  a  decedent  from  the 
executor,  is  under  an  obligation 
to  make  restitution  which  chan- 
cer}' may  enforce  specifically ;  Ab- 
botts' Ex'r  v.  Beeves,  13  Wright, 
494.] 

The  jurisdiction  of  equity  to 
compel  a  specific  performance,  was 
carefully  considered  in  Chamber- 
laine  v.  Blue,  6  Blackford,  491, 
492,  where  the  court  held  the  fol- 
lowing language  :  "  As  a  general 
rule,  a  court  of  chancery  will  not 
interfere  where  a  contract  sounds 
only  in  damages.  There  are  cases, 
however,  where  on  contracts  sound- 
ing in  damages  only,  a  court  of 
chancery  will  exercise  its  jurisdic- 
tion. As,  for  example,  where 
there  was  a  contract  for  the  sale 
of  a  large  quantity  of  iron,  to  be 
paid  for  in  a  certain  number  of 
years  by  instalments,  a  specific 
performance  was  decreed  ;  3  Atk. 
384  ;  Adderly  v.  Dixon,  1  Sim.  & 
Stu.  6C7.    And  in  Buxton  v.  Lister, 

3  Atk.  383,  which  was  a  bill  for 
the  specific  performance  of  a  con- 


tract for  the  delivery  of  certain 
timber  at  specified  periods,  Lord 
Hardwicke  held  that  a  court  of 
equity  could  grant  relief  in  such  a 
case,  though  in  that  case  the  bill 
was  dismissed  on  account  of  fraud 
in  the  vendor.  The  exercise  of 
this  j  urisdiction,  however,  is  limited 
to  cases  where  a  compensation  in 
damages  would  not  afford  a  full, 
complete,  and  satisfactory  remedy. 
Courts  of  equity  will  also,  in  many 
cases,  decree  the  specific  execution 
of  personal  contracts,  where  in- 
jury is  apprehended  but  not  yet 
sustained."  In  that  case,  it  was 
held  that  a  court  of  equity  may 
decree  specific  performance  of  a 
general  covenant  to  indemnify; 
but  an  opposite  decision  was  given 
in  Hoy  v.  Handsborough  et  at.,  1 
Freeman's  Chancery,  533. 

In  Rhillips  v.  Berger,  2  Bar- 
bour's S.  Ct.  609— affirmed  8  Id. 
527 — it  was  determined  that  a  bill 
could  be  sustained  for  a  specific 
performance  of  an  agreement  to 
compromise  a  judgment  debt,  by 
receiving  a  promissory  note  of  a 
third  person  for  a  portion  of  the 
amount.  And  Edmonds,  J.,  in 
that  case,  said  :  "  The  jurisdiction 
of  this  court,  in  compelling  a  spe- 
cific performance  of  contracts  re- 
lating to  lands,  is  pretty  well  set- 
tled ;  but  not  so  in  regard  to  per- 
sonal contracts — that  is,  contracts 
for  personal  acts,  or  for  the  sale 
and  delivery  of  personal  property. 
The  reason  for  the  distinction  be- 
tween the  two  classes  of  contracts 
has  long  since  passed  away.  Yet, 
the  distinction,  still,  in  a  great 
measure,  remains.  Judge  Story, 
with  great  propriety,  in  his  Com- 
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mentaries  on  equity  jurisprudence, 
remarks,  that  there  is  no  reasona- 
ble objection  to  allowing  the  party 
who  is  injured  by  the  breach  to 
have  an  election  either  to  take 
damages  at  law,  or  to  have  a  spe- 
cific performance  in  equity.  The 
courts  have  not  yet  gone  that 
length  ;  but  when  they  do,  they 
will  relieve  the  subject  of  specific 
performance  of  many  of  its  embar- 
rassments, and  remove  from  this 
branch  of  equity  jurisprudence 
many  of  the  artificial  distinctions 
to  which  the  courts  have  been 
compelled  to  have  recourse,  in  or- 
der to  justify  their  advance  toward 
such  a  sound  general  rule.  The 
rule  in  regard  to  personal  contracts 
yet  falls  short  of  that,  and  is  ex- 
tended only  to  cases  where  the 
party  wants  the  thing  in  specie, 
and  he  cannot  otherwise  be  com- 
pensated ;  that  is,  where  an  award 
of  damages  would  not  put  him  in 
a  situation  as  beneficial  as  if  the 
agreement  were  specifically  per- 
formed. Or,  where  the  compensa- 
tion in  damages  would  fall  short 
of  the  redress  which  his  situation 
might  require.  The  general  rule 
is,  not  to  entertain  jurisdiction  to 
decree  a  specific  performance  re- 
specting goods,  chattels,  stocks, 
chosen  in  action,  and  other  things 
of  a  mere  personal  nature  ;  but  the 
rule  is  qualified,  and  is  limited  to 
cases  where  a  compensation  in 
damages  would  furnish  a  complete 
and  satisfactory  remedy." 

[Similar  ground  was  taken  in 
Very  v.  Levy,  13  Howard,  345, 
and  an  agreement  by  a  creditor  to 
receive  such  goods  as  he  might  se- 
lect, in  payment  of  the  debt,  under 


which  part  of  the  goods  had  been 
delivered,  carried  into  execution 
by  a  decree  that  a  master  should 
select  and  deliver  the  residue  of 
the  goods  in  final  satisfaction,  in 
case  the  creditor  refused  to  select 
them  himself;  the  court  holding 
that  although  an  accord  is  not 
binding,  at  law,  without  satisfac- 
tion, it  may  yet  be  specifically  en- 
forced by  equity.  Another  in- 
stance may  be  found  in  Kirksey  v. 
Fike,  27  Ala.  283,  where  an  award 
dividing  vats  and  hides,  which 
formed  the  assets  of  a  partnership, 
equally  between  the  partners,  was 
enforced  specifically  on  the  ground 
that  the  principle  was  the  same 
whether  lands  or  chattels  were  in 
question,  and  that  a  specific  per- 
formance should  be  decreed  where 
compensation  in  damages  would 
manifestly  be  inadequate.  It  seems, 
moreover,  to  have  been  thought  in 
this  case,  and  in  Clark  v.  Flint,  22 
Pick.  231,  that  the  insolvency  of 
a  party  who  withholds  a  chattel, 
may  be  a  reason  why  equity  should 
decree  its  restitution,  instead  of 
remitting  the  complainant  to  an 
action  at  law.  And  where  A.  and 
B.  agreed  that  A.  should  furnish  a 
large  number  of  peach  trees,  and 
that  B.  should  plant  them  on  his 
farm,  send  the  fruit  to  market,  and 
render  an  account  of  the  profits, 
and  A.  furnished  the  trees  in  pur- 
suance of  the  contract,  equity  en- 
forced the  agreement  specifically  at 
the  suit  of  A.  and  those  claim- 
ing under  him,  by  assignment ; 
M' Knight  v.  Bobbins,  229,  642: 
see  Fish  v.  Johnson,  2  Jones' 
Eq.  149. 

Where  a  trust  has  been  created, 
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in  relation  to  particular  chattels, 
by  contract,  there  is  no  doubt  that 
a  bill  in  equity  will  lie  to  enforce 
the  trust,  and  have  a  transfer  of 
the   property ;    Ferguson   v.   Pas- 
chell,  11  Missouri,  267.    Gowles  v. 
Whitman,    10     Connecticut,    121, 
125,  was  the  case  of  a  trust  in  bank 
shares ;    and    Clark   v.    Flint,   22 
Pickering,  231,  239,  rests  upon  a 
similar  principle.      It   was   there 
held  that,  where   the   owner  of  a 
brig  had  contracted  in  writing,  for 
a  valuable  consideration,  to  hold 
the  vessel  in  trust  for  another,  and 
subject  to  his  order  and  disposi- 
tion,  and   had  then   sold   her  to 
another     person   with    notice    of 
the  contract,  specific  performance 
might  be  enforced  in  case  of  the 
insolvency    of   the   original    con- 
tractor, since  a  judgment  at  law 
against  an  insolvent  person  would 
not  be  an  adequate  remedy.     "  It 
is    objected,"   said   Wilde,   J.,  in 
delivering    judgment,    "  that    the 
court  ought  not  to  exercise  juris- 
diction in  equity  for  a  specific  per- 
formance  of  agreements   relating 
to  personal    property.     And  gen- 
erally, that  rule  has  been  observed 
in  the  English  courts,  but  has  been 
subject    to   numerous   exceptions, 
and  has  been  uniformly  limited  to 
cases    where    a   compensation    in 
damages  furnishes  a  clear  and  ade- 
quate remedy.     If  the  party  com- 
plaining has  no  such  remedy,  it  is 
quite  immaterial  whether  the  con- 
tract relates  to  real   or   personal 
estate :  2   Story  on  Eq.  24.     The 
exercise  of  equity  jurisdiction  does 
not  proceed  upon  any  distinction 
between  real   estate  and  personal 
estate;    but   because   damages   at 


law  may  not  in  the  particular  case 
afford  a  complete  remedy. 

"  This  doctrine  is  thus  laid  down 
by  Judge  Story  in  his  Commen- 
taries, and  is  fully  sustained  by 
the  cases  cited  in  support  of  it. 
The  reasons  given  for  a  distinction 
between  real  estate  and  personal 
estate  are  not  very  satisfactory- 
All,  as  it  seems  to  me,  that  can  he 
fairly  inferred  from  the  cases  on 
this  point  is,  that  in  contracts  re- 
specting personal  estate  a  compen- 
sation in  damages  is  much  oftener 
a  complete  and  satisfactory  remedy, 
than  it  is  in  those  which  relate  to 
real  estate.  But  in  all  cases,  if  the 
party  has  not  such  a  remedy,  a 
court  of  equity  will  entertain  ju- 
risdiction, and  grant  relief  as  jus- 
tice may  require."] 

In  the  southern  States  of  this 
Union,  numerous  cases  have  arisen 
in  regard  to  slaves,  who  are  re- 
garded by  the  law  as  property, 
but  in  many  instances  are  prop- 
erty of  the  most  specific  kind. 
The  discussions  which  have  taken 
place  on  this  subject  are  well 
adapted  to  discover  the  true 
grounds  upon  which  equity  en- 
forces, or  refuses  to  enforce  a  per- 
sonal contract. 

In  South  Carolina,  in  the  earlier 
cases,  it  was  held  to  be  a  general 
rule,  that  Chancery  did  not  en- 
force specific  execution  of  con- 
tracts relating  to  personal  prop- 
erty, and  that  the  circumstance 
that  slaves  were  the  subjects  of 
the  contract,  did  not  create  an  ex- 
ception :  Farley  v.  Farley,  1 
M'Cord's  Chancery,  506,  516. 
Subsequently,  in  the  case  of 
Sarter   and    Wife  and  others  v- 
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Gordon,  Adm'r,  2  Hill's  Chan- 
cery, 121,  the  considerations  which 
give  to  domestic  slaves  a  specific 
character  and  an  individual  value, 
in  relation  to  their  owner,  were 
brought  fulty  into  view,  and  it 
was  decided,  that,  as  a  general 
rule,  a  bill  will  lie  for  the  specific 
delivery  of"  slaves,  as  for  the  spe- 
cific performance  of  a  contract  for 
the  sale  of  lands,  but  that  there 
might  be  exceptions  to  the  rule,  if 
it  appeared  that  the  purchaser 
contracted  for  the  slaves  as  mer- 
chandise to  sell  again,  this  accord- 
ing to  the  expression  in  Buxton  v. 
Lister,  would  be  merely  a  matter 
in  the  way  of  trade,  and  in  such  a 
case,  complete  justice  might  be 
done  by  a  compensation  in 
damages.  Shortly  after,  in  Horry 
and  Trapier,  Trustees,  v.  Glover 
and  others,  1  Id.  515,  525,  the  rule 
was  laid  down  as  follows  :  "  that 
if  a  man's  slave  has  come  into  the 
possession  of  another  who  refuses 
to  deliver  him,  or  if  he  has  con- 
tracted for  specific  slaves,  he  has  a 
right  to  the  specific  delivery  :  But 
if  the  contrary  appears— that  he 
contracted  for  slaves  generally, 
with  no  view  to  any  particular  in- 
dividuals, or  if  they  were  con- 
tracted for  as  merchandise,  to  sell 
again,  the  remedy  is  at  law."  In 
Young  v.  Burton,  1  M'Mullan's 
Equity,  256,  the  subject  was  again 
discussed  in  the  Court  of  Errors, 
and  the  reader  is  specially  referred 
to  that  case,  as  containing  a 
thorough  and  able  exposition  of 
the  distinctions  in  relation  to  the 
specific  execution  of  personal  con- 
tracts. The  rule  was  there  pro- 
pounded :  "  First,  that  a  bill  well 


lies  for  the  specific  delivery  of 
slaves,  generally,  which  are  with- 
held from  the  possession  of  the 
rightful  owner.  Second,  that  it  is 
sufficient  to  give  jurisdiction  to 
the  court,  to  state,  in  such  bill, 
that  the  slaves  are  the  property  of 
the  complainant,  and  that  their 
possession  is  withheld  by  the  de- 
fendant." See,  also,  Bolo  v. 
Grimke  &  Martin,  lb.  304,  310  ; 
Fraser  v.  M'  Clenachan,  2  Richard- 
son's Equity,  79,  84  ;  Ellis  v.  Com- 
mander, 1  Strobhart's  Equity,  188, 
190.  In  the  late  case,  however,  of 
Bryan  &  Richardson  v.  Robert,  lb. 
335,  341,  the  limits  of  equity  juris- 
diction on  this  subject  were  more 
specialty  and  precisely  defined, 
and  the  generality  of  the  previous 
rule,  perhaps,  somewhat  qualified. 
In  that  case,  a  slave  had  been 
sold,  and  a  mortgage  upon  him 
taken  for  the  purchase-money,  and 
he  had  again  passed  through  the 
bands  of  several  vendees ;  the 
sureties  of  the  original  mortgagor 
then  paid  the  debt,  and  took  an 
assignment  of- the  mortgage,  and 
sought  to  recover  the  slave.  "  I 
think,"  said  Harper,  C,  "there  is 
a  misconception  in  supposing  this 
a  case  in  which  a  bill  will  lie  for 
the  specific  delivery  of  a  slave. 
The  general  principle  on  which 
such  a  bill  may  be  sustained,  as 
determined  by  the  cases  of  Sarter 
v.  Gordon,  Trapier  v.  Glover,  and 
Young  v.  Burton,  rests  on  these 
grounds  :  that  where  an  owner  has 
had  possession  of  a  slave,  and  he 
has  been  deprived  of  it  by  the  act 
of  another,  the  general  presump- 
tion is,  that  there  may  be  some 
qualities  in  the  slave  which  would 
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render  him  of  more  value  to  the 
owner  than  could  be  compensated 
by  the  price  of  such  a  slave,  esti- 
mated at  his  mere  market  value. 
So,  where  a  party  contracts  for  the 
purchase  of  specific  slaves,  it  is 
presumed  that  he  may  have  made 
his  contract  with  a  view  to  some 
particular  qualities  in  the  slaves 
themselves,  for  which  ordinary 
damages  would  not  be  a  sufficient 
compensation.  Or,  as  in  Trapier 
v.  Glover,  when  one  is  entitled  to 
slaves,  by  the  gift  or  limitation  of 
a  friend,  relation,  or  ancestor, 
there  is  very  sufficient  reason  why 
he  should  have  the  slaves  them- 
selves, instead  of  any  damages  for 
their  estimated  value.  A  general 
expression  is  used  in  one  of  the 
cases,  that  where  a  party  states  a 
defendant  to  be  in  possession  of 
his  slave,  he  states  a  case  entitling 
him,  prima  facie,  to  the  interfer- 
ence of  this  court.  And  so  it  is, 
but  it  must  be  taken  with  the  quali- 
fications I  have  suggested  from  the 
context  of  the  cases.  An  excep- 
tion is  made  in  the  cases,  when  it 
appears  that,  without  any  view  to 
peculiar  qualities,  there  is  a  con- 
tract for  slaves,  to  be  sold  again  as 
merchandise. 

"  The  same  reason  applies,  and 
more  strongly,  in  the  case  of  a 
mortgagee  of  slaves.  He  is  not  sup- 
posed to  know  anything  of  the  pe- 
culiar qualities  of  the  slaves,  except 
that  he  might  form  an  estimate  of 
the  market  value  of  such  slaves, 
and  certainly  not  to  have  the  same 
.attachment,  or  knowledge  of  their 
character  and  qualifications,  as  the 
owner,  who  has  been  in  possession 
of  them,  and  has  been  deprived  of 


it.  In  this  court,  the  mortgagee, 
though  having  the  legal  title,  is 
not  considered,  in  any  manner,  as 
the  owner  of  the  slaves ;  as,  in  a 
court  of  equity,  in  England,  the 
mortgagee  of  land  is  not  con- 
sidered the  owner.  He  is  regarded 
as  having  taken  a  pledge  or  secur- 
ity for  his  debt,  with  no  view  to 
the  possession  of  the  property  it- 
self. His  object  is  merely  the  re- 
covery of  his  money." 

In  Alabama,  principles  quite  the 
same  with  those  thus  defined  by 
Mr.  Chancellor  Harper,  are  laid 
down  in  Savery  v.  Spence,  13  Ala- 
bama, 561,  564,  which  related  to  a 
contract  about  slaves,  which  clearly 
involved  pecuniary  considerations 
only.  "  A  court  of  equit}',"  said 
Dargan,  J.,  "  will  not  decree  a  spe- 
cific execution  of  a  contract  in 
reference  to  personal  property, 
when  compensation  for  the  breach 
of  the  contract  in  damages,  fur- 
nishes a  complete  and  satisfactory  ■ 
remedy.  See  2  Story's  Eq.  26.  A 
court  of  equity  will,  in  some  in- 
stances, interpose,  and  decree  a 
specific  performance  of  a  contract, 
in  reference  to  personal  property; 
but  then  it  must  be  shown,  that  a 
court  of  law  cannot  give  full  and 
complete  redress  by  compensation 
in  damages,  for  a  breach  of  the 
contract,  either  from  the  nature  of 
the  contract  itself,  or  from  the 
peculiar  character  of  the  subject- 
matter  of  the  contract,  neither  of 
which  is  shown  in  the  present  case, 
and  therefore,  the  complainant 
should  be  remitted  to  a  court  of 
law,  which  is  fully  competent  to 
give  redress  in  this  case,  if  there 
has  been  a  violation  of  the  terms 
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of    any  contract   in   reference   to 
the  slaves." 

In  Mississippi,  in  the  case  of 
Murphy  v.  Clark,  1  Smedes  & 
Marshall,  221,  232,  a  bill  was  filed 
for  the  specific  delivery  of  slaves, 
and  the  objection  to  the  jurisdic- 
tion was  urged,  that  theie  was  an 
ample  and  complete  remedy  at  law, 
and  that  the  bill  did  "  not  disclose 
those  circumstances  which  are  ne- 
cessary to  authorize  the  interposi- 
tion of  equity,  or  in  the  technical 
phrase  of  the  books,  the  pretium 
affection  is  was  not  set  forth."  Mr. 
Justice  Clayton,  after  an  examina- 
tion of  the  authorities,  said,  that 
the  cases,  to  his  apprehension,  es- 
tablished the  principle, "  that  wher- 
ever the  bill  states  circumstances, 
from  which  the  court  may  fairly 
infer  that  the  owner  prefers  the 
property  in  specie  to  damages,  and 
that  this  preference  is  of  a  charac- 
ter which  it  is  not  unreasonable  to 
indulge,  and  exists  in  reference  to 
property  for  which  damages  at  law 
might  not  be  a  full  compensation, 
equity  will  entertain  jurisdiction." 
The  point  was  not  considered  as 
judicially  settled  by  this  case,  and 
came  up  again  in  Butler  v.  Hicks 
et  al.,  11  Id.  ?9,  85,  where  a  major- 
ity of  the  court  affirmed  the  prin- 
ciple of  Murphy  v.  Clark;  but 
Sharkey,  C.  J.,  dissented,  or  quali- 
fied his  assent,  as  to  the  general 
principle.  "  I  cannot  concur  in 
holding,"  he  said,  "  that  the  owner 
of  slaves  may,  under  any  and  all 
circumstances,  resort  to  the  court 
of  chancery  for  the  recovery  of 
his  property.  Slaves  are  regarded 
as  property  ;  the  title  to  property 
is  triable  at  law,  unless  there  be 


some  peculiar  circumstances  to 
give  a  court  of  chancery  jurisdic- 
tion. I  do  not  think  this  mere 
character  of  the  property  carries 
with  it,  necessaril3',  the  pretium 
affectionis,  which  has  usually  been 
held  necessary  to  give  the  court 
of  chancery  jurisdiction  to  decree 
the  specific  property  to  the  master. 
A  slave,  from  peculiar  abilities  or 
habits,  might  be  worth  greatly 
more  to  his  master  than  he  would 
be  to  any  other  person,  and  in 
such  cases,  the  jurisdiction  might 
well  be  exercised." 

The  same  subject  was  discussed 
in  an  interesting  manner,  in  Dud- 
ley v.  Mallery,  4  Georgia,  52,  65. 
"  His  Honor,  the  presiding  judge," 
said  Lumpkin,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court,  in 
error,  "  held,  in  accordance  with 
the  recent  South  Carolina  cases, 
that  a  bill  well  lies  in  a  court  of 
equity  for  the  specific  delivery  of 
slaves,  which  are  withheld  from 
the  possession  of  the  rightful 
owner,  and  that  it  is  sufficient  to 
give  jurisdiction  to  the  court,  to 
state,  in  such  bills,  that  the  slaves 
are  the  property  of  the  complain- 
ant, and  that  their  possession  is 
withheld  by  the  defendant. 

"We  yield  our  unqualified  ap- 
proval of  the  motive  which  has 
prompted  these  adjudications, 
namely,  humanity  to  the  slave, 
the  interest  of  the  owner,  and  a 
just  regard  to  the  ties  which  bind 
the  master  and  slave  together. 
Those  who  are  acquainted  with 
this  institution,  know,  that  the 
master  and  slave  form  one  family, 
or  social  compact,  being  usually 
reared  together  on  the  same  lot  or 
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plantation,  and  feeling  toward  each 
other  the  kindest  sympathies  of 
our  nature.  .  .  .  Instead  of 
weakening,  our  desire  is  to  main- 
tain and  promote  this  mutual  at- 
tachment and  goodwill.  But  we 
cannot,  for  the  very  reasons  as- 
signed in  these  cases,  go  to  the 
extent  of  holding  that  it  is  suffi- 
cient merely  to  allege  in  the  hill, 
that  the  slaves  sought  to  be  re- 
covered, are  the  property  of  the 
complainant,  and  withheld  by  the 
defendant.  In  many,  I  am  pre- 
pared to  say  from  my  own  experi- 
ence, in  a  majority  of  the  suits 
instituted  for  the  recovery  of 
slaves,  humanity  to  both  races  re- 
quires that  there  should  not  be  a 
specific  delivery 

"  Female  slaves  are  sometimes 
pledged  for  the  payment  of  loaned 
money,  and  the  borrower  returns 
after  the  lapse  of  many  years, 
tenders  payment  and  claims  the 
right  to  redeem  his  property, 
which  has  multiplied  to  a  numer- 
ous family ;  here,  as  it  often  hap- 
pens, the  best  feelings  of  our  na- 
ture are  opposed  to  the  legal  or 
equitable  right. 

"  Slaves,  then,  being  by  our  law, 
chattels,  we  think  it  best,  that  as  a 
general  rule,  chancery  should  not 
entertain  a  bill  for  their  specific 
delivery.  And  that  to  give  juris- 
diction, it  is  necessary  to  charge 
and  prove  peculiar  circumstances 
— as,  that  they  are  family  servants, 
a  carpenter,  blacksmith,  wagoner, 
hostler,  &c.  This  will  give  the 
defendant  an  opportunity  of  stat- 
ing in  his  answer  the  peculiar  cir- 
cumstances connected  with  his 
possession ;   and  the  special  jury, 


under  the  direction  of  the  chan- 
cellor, will  constitute  a  fit  and 
proper  tribunal,  to  pass  upon  the 
peculiar  features  of  each  case,  and 
to  decree  either  a  specific  delivery 
of  the  property,  or  its  equivalent 
in  money. 

"  And  this  is  in  conformity  with 
the  practice  of  the  English  courts, 
from  which  ours  is  derived.  There, 
a  bill  will  not  lie  for  the  specific 
recovery  of  chattels,  unless  where 
the  remedy  at  law  by  damages, 
would  be  utterly  inadequate,  and 
leave  the  injured  party  in  a  state 
of  irremediable  loss.  In  all  such 
cases,  courts  of  equity  will  inter- 
fere, and  grant  full  relief  by  re- 
quiring a  specific  delivery  of  the 
thing  which  is  wrongfully  with- 
held;  2  Stor.  Eq.  Jur.  §  709. 

"  Thus,  where  the  lord  of  the 
manor  was  entitled  to  an  old  altar 
piece,  made  of  silver,  and  remarka- 
ble for  a  Greek  inscription,  and 
dedication  to  Hercules,  it  was  de- 
creed to  be  delivered  up  as  a  mat- 
ter of  curious  antiquity  which 
could  not  be  replaced  in  value; 
Somerset  v.  Cookson,  3  P.  Wrjis. 
390.  So,  where  an  estate  was  held 
by  the  tenure  of  a  horn,  and  a  bill 
was  brought  to  have  it  delivered 
up,  it  was  held  maintainable ;  for 
it  constituted  an  essential  muni- 
ment of  his  title  ;  Pusey  v.  Pusey, 
1  Vernon,  273.  The  same  princi- 
ple applies  to  any  other  chattel, 
whose  principal  value  consists  in 
its  antiquity  ;  or  in  its  being  the 
production  of  some  distinguished 
artist ;  or  in  being  a  family  relic 
or  ornament,  or  heir-loom ;  such, 
for  instance,  as  ancient  gems, 
medals,  and  coins ;   ancient  stat- 
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utes  and  busts ;  paintings  of  old 
and  distinguished  masters ;  and 
even  those  of  modern  date,  having 
a  peculiar  distinction  and  value, 
such  as  family  pictures  and  por- 
traits and  ornaments,  and  other 
things  of  a  kindred  nature." 

In  North  Carolina,  in  the  case  of 
Williams  v.  Howard,  3  Murphy,  74, 
80,  81,  though  the  point  was  not 
considered  as  necessarily  arising, 
the  judges  expressed  their  opin- 
ions upon  it.  "  I  have  no  hesita- 
tion in  giving  it  as  my  decided 
opinion,"  said  Taylor,  C.  J., 
"  that  the  reason  of  the  rule  in  re- 
lation to  the  specific  execution  of 
contracts  relating  to  chattels, 
does  not  apply  to  slaves ;  that 
they  form  an  exception,  for  rea- 
sons equally  cogent,  or  more  so, 
than  those  applicable  to  land. 
With  respect  to  other  chattel  prop- 
erty, justice  may  be  done  at  law, 
by  damages  for  non-performanee, 
and  therefore  equity  will  not  inter- 
pose :  but  for  a  faithful  or  family 
slave,  endeared  by  a  long  course  of 
service  or  early  association,  no 
damages  can  compensate ;  for 
there  is  no  standard  by  which  the 
price  of  affection  can  be  adjusted, 
and  no  scale  to  graduate  the  feel- 
ings of  the  heart."  "All  the  prin- 
ciples," said  Henderson,  J.,  in  the 
same  case,  "  which  induce  a  court 
of  equity  to  compel  the  specific 
execution  of  a  contract  for  the 
sale  of  lands,  or  some  favorite 
personal  chattel,  apply  with  equal, 
if  not  stronger  force  to  the  case  of 
slaves."  These  principles  have 
been  applied  in  a  number  of  other 
instances,  and  are  generally  re- 
cognized in  the  southern  States  of 
vol.  i. — 70 


the  Union;  Pasley  v.  Martin,  5 
Richardson's  Equity,  351  ;  Reese 
v.  Holmes,  lb.  531 ;  Leftin  v. 
Erspy,  4  Yerger,  84,  92;  Hen- 
derson v.  Vaux,  10  Id.  30,  31 ; 
Summers  v.  Bean,  13  Grattan, 
404. 

[Equity  may  compel  the  execu- 
tion of  an  award,  where  its  own 
nature,  or  that  of  the  subject-mat- 
ter to  which  it  relates,  is  such  that 
it  cannot  be  carried  into  execution 
unless  some  act  is  done  by  one  or 
both  of  the  parties,  which  could 
not  be  enforced  in  a  court  of  law ; 
as  when  the  title  to  land  is  in  ques- 
tion, and  the  arbitrators  decide 
that  the  title  is  in  one  of  the  par- 
ties, or  that  the  other  shall  exe- 
cute a  release  or  conveyance; 
Wood  v.  Shepherd,  4  Patton  & 
Heath,  442 ;  MNeill  v.  Magee,  5 
Mason,  245  ;  Somerville  v.  Free- 
man, 4  Harris  &  M'Henry,  45 ; 
Jones  v.  The  Boston  Mill  Corpo- 
ration, 4  Pick.  507 ;  Davis  v. 
Howard,  15  S.  &  R.  165,  171 ;  2 
Smith's  Leading  Cases,  651 ;  or 
where  the  award  is  for  the  deliv- 
ery of  specific  chattels,  and  the 
case  is  one  in  which  no  adequate 
remedy  could  be  had  by  a  suit  for 
damages ;  Kirksey  v.  Fike,  27  Ala. 
383;  Story  v.  The  Railroad,  24 
Conn.  94 ;  and,  in  general,  when- 
ever the  circumstances  are  such 
that  equity  would  lend  its  aid,  if 
the  obligation  grew  out  of  con- 
tract, and  not  from  an  award. 
Hence,  when  an  award  is  legally 
invalid  or  ineffectual,  in  conse- 
quence of  some  mistake  or  omis- 
sion, which  is  not  substantial, 
equity  will  intervene  and  enforce 
its  execution ;   Bouck  v.   Wither, 
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4  Johnson's  Chancery,  405 ;  Bays 
v.  Eberhardt,  3  Michigan,  544 ; 
Cook  v.  Vich,  2  Howard,  882. 

Equity  will  not  enforce  an 
agreement  to  refer  existing  dis- 
putes to  arbitrators ;  Conner  v. 
Brake,  1  Ohio,  N.  S.  166  ;  King 
v.  Howard,  2*7  Missouri,  21  ; 
Tobey  v.  County  of  Bristol,  3 
Story,  800,  820,  823;  because 
such  an  agreement  is,  in  effect,  a 
mere  power,  and  consequently  re- 
vocable, and  because  the  policy  of 
the  law  will  not  permit  the  courts 
to  be  ousted  of  their  jurisdiction  ; 
Toby  v.  Bristol,  3  Story's  Equity, 
sect.  1457.  These  reasons  are 
somewhat  questionable,  a  power 
coupled  with  an  interest  being  ir- 
revocable ;  1  American  Leading 
Cases,  578  ;  2  Id.  738  ;  and  legal 
policy  no  longer  forbidding  an 
agreement  to  substitute  a  tribunal 
chosen  by  the  parties  for  that 
provided  by  the  legislature  or  con- 
stitution ;  Livingston  v.  Bolle,  5 
Ellis  &  Blackburn,  132:  and  in 
M'Gheehen  v.  Duffield,  5  Barr, 
497,  the  court  went  on  the  prin- 
ciple, that  when  a  countermand 
of  a  submission  would  be  in- 
equitable, equity  will  uphold  and 
enforce  the  award.  See  Greason 
v.  Keteltas,  17  New  York,  491  ; 
City  of  Providence  v.  St.  John's 
Lodge,  2  Rhode  Island,  461  ; 
Dike  v.  Green,  4  Id.  285  ;  Hop- 
kins v.  Gilman,  22  Wisconsin, 
476. 

It  has  been  held  that  an  agree- 
ment to  sell  or  lease  at  a  price  or 
rent  to  be  fixed  by  a  third  person, 
partakes  of  the  nature  of  an  agree- 
ment of  reference,  and  will  not  be 
specifically  enforced ;  Hopkins  v. 


Gilman ;  Milner  v.  Grey,  14  Ve- 
sey,  400. 

There  are  many  contracts  which 
cannot  be  made  the  subject  of  a 
decree  for  specific  performance, 
because  it  would  be  difficult  or  im- 
practicable to  carry  the  decree  into 
effect,  without  an  inquisitorial  and 
oppressive  exercise  of  authority. 
Hence  an  engagement  to  sing  or 
act  at  the  theatre,  or  other  place 
of  public  amusement,  will  not  be 
enforced,  because  it  would  answer 
no  good  end  to  bring  the  per- 
former on  the  stage,  unless  he 
could  also  be  compelled  to  play  his 
part  or  use  his  voice  with  effect 
when  there ;  Sanquirico  v.  Bene- 
detti,  1  Barbour,  365.  The  same 
reason  applies  to  most  other  agree- 
ments for  personal  acts  or  ser- 
vices ;  Haight  v.  Badgely,  15  Id. 
501 ;  Be  Rivafenoli  v.  Corsetti, 
4  Paige,  421 ;  Hamblin  v.  Denne- 
ford,  2  Edwards,  522 ;  Palmer  v. 
Scott,  10  Russell  &  Mylne,391.  In 
Lumleyy.  Wagner,  1  De  Gex,  M.  & 
G.  604,  a  singer  was  enjoined  from 
appearing  elsewhere  during  the  en- 
gagement which  he  had  violated ; 
but  this  decision  has  not  been  fol- 
lowed in  the  United  States.  It  is  a 
general  rule  that  when  the  duties 
imposed  by  a  contract  are  continu- 
ing, and  require  care  and  skill, 
equity  will  not  compel  a  specific 
performance  from  the  difficulty  of 
enforcing  the  decree  ;  The  Marble 
Company  v.  Ripley,  10  Wallace, 
340 ;  The  Port  Clinton  R.  R.  Go. 
v.  The  Toledo  R.  R.  Co.,  13  Ohio, 
N.  S.  544.  In  The  Marble  Co.  v. 
Ripley,  a  contract  to  deliver  mar- 
ble of  various  kinds,  and  in  blocks  of 
a  certain  kind,  so  that  the  court 


CUDDEE    V.     B,  UTTER. 


1107 


could  not  know  whether  any  decree 
that  might  be  made  was  fulfilled, 
without  employing  an  expert  to 
superintend  the  execution  of  the 
contract,  was  held  to  be  within  this 
principle.  In  The  Port  Clinton 
R.  R.  Go.  v.  The  Toledo  R.  R.  Co., 
an  agreement  between  two  railway 
companies,  by  which  one  under- 
took to  construct  a  railroad,  and 
the  other  to  run  it,  was  held  not 
to  be  a  lit  subject  for  a  decree  of 
specific  performance ;  and  like  de- 
cisions were  pronounced  in  Fallon 
v.  The  R.  R.  Co.,  1  Dillon  C.  C. 
121,  and  Russ  v.  The  Union  Pa- 
cific R.  R.  Co.,  1  Woolworth  C. 
C.  26. 

The  rule  applies  conversely,  and 
a  chancellor  will  not  compel  the 
respondent  to  accept  and  pay  for  a 
service  which  it  would  not  direct 
the  complainant  to  perform,  not 
so  much  from  the  want  of  mu- 
tuality as  because  every  decree  of 
specific  performance  implies  that 
the  contract  is  to  be  executed  on 
both  sides.  The  court  will  not 
take  cognizance  of  any  part  of  the 
subject  matter  unless  it  can  em- 
brace the  whole.  Whether  a  con- 
tinuing contract  to  manufacture 
and  deliver  goods  of  a  certain 
kind  is  sought  to  be  enforced  by 
the  vendor  or  the  purchaser,  the 
difficulty  of  ascertaining  whether 
the  goods  correspond  with  the 
terms  of  the  contract,  is  the  same, 
and  constitutes  an  insuperable  ob- 
stacle. See  The  Marble  Go.  v.  Rip- 
ley. For  a  like  reason  a  princi- 
pal will  not  be  compelled  to  accept 
and  pay  for  services  requiring 
skill,  fidelity,  and  attention  ;  John- 
son v.  The  S.  &  B.  Railway  Co., 


3  De  G.  M.  &  G.  914.  A  decree 
that  a  manager  should  accept  and 
pay  for  the  services  of  an  actor, 
would  be  attended  with  the  same 
risk  of  injustice,  as  if  the  actor 
were  ordered  to  play  for  the  man- 
ager, because  the  actor  might  go 
through  his  part  without  the 
spirit  requisite  to  attract  an  au- 
dience. 

It  seems  that  a  chancellor  may, 
in  the  exercise  of  a  sound  discre- 
tion, decree  the  specific  execution 
of  a  contract  to  erect  a  building 
on  the  land  of  the  complainant,  or 
to  open  a  drain  through  that  of 
the  defendant,  although  such  a 
jurisdiction  will  not  be  exercised, 
except  on  special  grounds,  and  un- 
der peculiar  circumstances,  when 
the  legal  remedy  is  inadequate. 
See  Stuyvesant  v.  The  Mayor  of 
New  York,  11  Paige,  414;  Stour 
v.  The  Great  Western  Railway 
Co.,  2  Younge  &  Collier,  48; 
Birchett  v.  Boiling,  5  Mumford, 
442 ;  Whitney  v.  New  Haven,  23 
Conn.  624. 

It  is  held  that  chancery  may, 
under  some  circumstances,  enforce 
the  specific  performance  of  an 
agreement  for  the  formation  or 
continuance  of  a  partnership ; 
Story's  Eg.  Jurisprudence,  §  722; 
Wilson  v.  Campbell,  5  Gilman, 
383 ;  but  the  power  is  open  to 
many  objections,  and  certainly 
will  not  be  put  forth  in  any  case 
when  its  exercise  would  be  inequi- 
table, or  where  a  sufficient  remedy 
could  be  had  at  law  ;  Wadsworth 
v.  Manning,  4  Maryland,  59  ;  Reid 
v.  Vidal,  5  Richardson's  Equity, 
289.  Nor  will  equity,  in  general, 
compel  parties  who  have  agreed  to 
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take  the  stock  of  a  railroad,  to  ful- 
fil their  engagement,  but  will  leave 
the  company  to  their  remedy  in 
damages  at  law  ;  The  Strasburgh 
Railroad  Go.  v.  Echternacht,  9 
Harris,  220 :  although,  where  a 
complainant  had  subscribed  for 
stock,  on  the  faith  of  a  promise 
by  the  defendants  to  take  half  the 
shares  when  issued,  he  was  held 
entitled  to  a  decree  for  specific 
performance  ;  Austin  v.  Gillespie, 
1  Jones'  Equity,  261. 

The  rule  that  equity  will  not  en- 
force contracts  relating  to  chattels 
or  other  personal  property,  speci- 
fically,   ceases    to    be    applicable 
when  the  complainant   stipulated 
expressly  or  by  implication  for  a 
specific  interest  in  the  nature  of 
a  lien  or  security,  and  when  the 
object  which  he  had  in  view,  con- 
sequent^', cannot  be  attained  by 
remitting    him    to    an    action    in 
personam  for  damages,  without  a 
guaranty  for  the  payment  of  the 
amount  recovered.  Hence,  nothing 
is    better   settled   than   that   con- 
tracts for  the   specific   appropria- 
tion of  a  fund  or  chattel,  in  pay- 
ment or  as  security  for  a  debt,  will 
be  viewed  in  equity  as  actual  as- 
signments and  not  as  mere  prom- 
ises to  assign,  and  specifically  en- 
forced  as   such  between  the  con- 
tracting parties  and  those  claiming 
under  them   as  creditors   or  pur- 
chasers ;  Sullivan  v.  Bowie,  1  Mary- 
land Ch.  59  ;  Trebert  v.  Burgess, 
11  Maryland,  452.     The  rule  was 
so  held  in  Shockley  v.  Davis,   11 
Georgia,  ITT  ;  Buck  v.  Swazey,  35 
Maine, 41 ;  Alexanders.  Ghiselin,b 
Gill,  138  ;  and  Triebert  v.  Burgess, 
11  Maryland,  452,  464;    and  has 


been  applied  in  a  number  of  other 
instances,  many  of  which  will  be 
found  collected    in    the  note  to 
Rowe  v.  Dawson,  post,  vol.  2,  part 
2d.     In  like  manner,  when  a  grant 
or  mortgage  is   made  of  freight 
which  has  not  yet  been  earned,  or 
of  goods  and  chattels  before  they 
are  acquired,  equity  will  view  the 
transaction  as  a  contract,  and  give 
it  effect  by  a  decree   for  specific 
performance  ;  Mitchell  v.  Winslow, 
2  Story,  630  ;  because  there  is  no 
adequate  remedy  at  law,  and  the 
plain    intent   of    the    transaction 
would  fail  without  the  assistance 
of  chancery.     Equity  will,  more- 
over, intervene  whenever  its  aid  is 
necessary  to  give  effect  to  the  as- 
signment of  a  contract  or  chose  in 
action,  because  contracts   of  that 
nature  cannot  be  made  the  subject 
of    a  legal   transfer,   and    conse- 
quently fall  more  peculiarly  within 
the    jurisdiction      of     chancery; 
Woodward   v.  Aspinwall,  3   San- 
ford's  S.  Ct.  2T2;  Field  v.   The 
Mayor  of  New    York,  2   Selden, 
119  ;  and  the  same  course  will  he 
adopted  when  a   contract  has  re- 
sulted in  the  creation  of  an  equita- 
ble lien ;  Ash  v.  Johnson,  2  Jones' 
Equity,  149. 

Equity  will  not,  under  ordinary 
circumstances,  interfere  to  com- 
pel the  performance  of  an  accord 
while  still  executory,  or  which  has 
not  been  so  far  executed  as  to  be 
binding  in  law  as  a  satisfaction, 
even  when  it  takes  the  form  of  an 
agreement  by  a  number  of  cred- 
itors, to  receive  part  of  the  debt  in 
payment  of  the  whole;  Acker  v. 
Phoenix,  4  Paige,  305.  When, 
however,  an  accord  has  been  so  far 
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executed  by  one  party  that  it  due,  chancery  may  give  the  whole 
would  be  inequitable  to  permit  the  effect  by  a  decree  for  specific  per- 
other  to  defeat  it  by  a  refusal  to  formance ;  Very  v.  Levy,  13  How- 
accept  the  performance  of  the  resi-  ard,  145.] 


*PUSEY  v.  PUSEY.  [*820] , 

DB    TERM.   S.   MICH.   NOVEMBER  20,  1684. 

REPORTED   1  TERN.   273.1 

Specific  Delivery  up  of  Chattels.] — Land  held  by  the  tenure  of 
a  horn.     Hill  brought  by  the  heir  for  the  horn. 

Bill  was,  that  a  horn,  which,  time  out  of  mind,  had  gone 
along  with  the  plaintiff's  estate,  and  was  delivered  to  his  ances- 
tors in  ancient  time  to  hold  their  land  by,  might  be  delivered  to 
him ;  upon  which  horn  was  this  inscription,  viz.,  pecote  this  home 
to  hold  huy  thy  land.2 

The  defendant  answered  as  to  part,  and  demurred  as  to  the 
other  part ;  and  the  demurrer  was,  that  the  plaintiff  did  not  by 
his  bill  pretend  to  be  entitled  to  this  horn  either  as  executor  or 
devisee  ;  nor  had  he  in  his  bill  charged  it  to  be  an  heir-loome. 

The  demurrer  was  overruled,  because  the  defendant  had  not 
fully  answered  all  the  particular  charges  in  the  bill,  and  was 
ordered  to  pay  costs.  And  the  Lord  Keeper  Guilford  was  of 
opinion,  that  if  the  land  was  held  by  the  tenure  of  a  horn  or  corn- 
age,  the  heir  would  be  well  entitled  to  the  horn  at  law.  Vide  1 
Inst.  107  a. 

1  Reg.  Lib.  1684,  B.,  fol.  310. 

*  Camden,  speaking  of  the  manor  of  Pusey,  says,  "  the  family  of  Pusey  still 
hold  it  by  a  horn,  anciently  given  to  their  ancestors  by  Canute,  the  Danish 
king."  (Camd.  Brit.  Berks,  p.  203,  ed.  1607.)  Dr.  Hicks  gives  the  inscription 
as  follows  (see  Tbes.  Praef.  p.  xxv.)  : — 

"  I  Kyng  Knowd  geve  Wyllyam  Pecote 
Thys  home  to  hold  by  thy  lond." 
The  name  "Pecote,"  however,  seems  to  be  a  mistake,  and  should  be  written 
"Pewse."     The  real  inscription  runs  thus — 

Kyng  Knowd  geve  Wyllyam  Pewse 

This  home  to  hold  by  thy  lond." — Archaelogia,  vol.  3,  p.  13,  14. 
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[*821]  *DUKE  OF  SOMERSET  v.  COOKSON. 

DE  TERM.  S.  MICH.  1735. 

REPORTED  3  P.  WMS.  389.1 

Specific  Delivery  up  of  Chattels.] — A  bill  lies  to  compel  the 
delivery  of  an  altar-piece,  or  other  curiosity,  in  specie. 

The  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in 
Northumberland  (part  of  the  estate  of  the  Piercys,  late  earls  of 
Northumberland),  was  entitled  to  an  old  altar-piece  made  of  silver, 
remarkable  for  a  Greek  inscription,  and  dedication  to  Hercules. 
His  Grace  became  entitled  to  it  as  treasure-trove  within  his  said 
manor. 

This  altar-piece  had  been  sold  by  one  who  had  got  the  posses- 
sion of  it,  to  the  defendant,  a  goldsmith  at  Newcastle,  but  who 
had  notice  of  the  duke's  claim  thereto. 

The  duke  brought  in  a  bill  in  equity,  to  compel  the  delivery  of 
this  altar-piece  in  specie  undefaced. 

The  defendant  demurred  as  to  part  of  the  bill,  for  that  the 
plaintiff  had  his  remedy  at  law,  by  an  action  of  trover  or  detinue, 
and  ought  not  to  bring  his  bill  in  equity  ;  that  it  was  true  for 
writings  savouring  of  the  realty  a  bill  would  lie,  but  not  for  any- 
thing merely  personal2  any  more  than  it  would  lie  for  a  horse  or 
cow.  So  a  bill  might  lie  for  an  heir-loom,  as  in  the  case  of  Pusey 
v.  Pusey,  1  Vera.  273  ;  and,  though  in  trover  the  plaintiff  could 
have  only  damages,  yet  in  detinue,  the  thing  itself,  if  it  can  be 
found,  is  to  be  recovered  ;  and  if  such  bills  as  the  present  were  to 
be  allowed,  half  the  actions  of  trover  would  be  turned  into  bills  in 
Chancery. 

On  the  other  side,  it  was  urged,  that  the  thing  here  sued  for, 
was  matter  of  curiosity  and  antiquity  ;  and  though  at  law,  only 
r*S221  *ne  intrinsic  value  is  to  be  recovered,  yet  it  *would  be 
L  J  very  hard  that  one  who  comes  by  such  a  piece  of  antiquity 
by  wrong,  or  it  may  be  as  a  trespasser,  should  have  it  in  his 
power  to  keep  the  thing,  paying  only  the  intrinsic  value  of  it: 
which  is  like  a  trespasser's  forcing  the  right  owner  to  part  with  a 
curiosity  or  matter  of  antiquity,  or  ornament,  nolens  volens. 
Besides,  the  bill  is  to  prevent  the  defendant  from  defacing  the 
altar  piece,  which  is  one  way  of  depreciating  it ;  and  the  defacing 
may  be  with  an  intention  that  it  may  not  be  known,  by  taking 
out  or  erasing  some  of  the  marks  and  figures  of  it ;  and  though 
the  answer  had  denied  the  defacing  of  the  altar-piece,  yet  such 
answer  could  not  help  the  demurrer ;  that  in  itself,  nothing  can 

1  2  Eq  Ca.  Abr.  164,  pi.  28. 

s  Cud.  v.  Kutter,  1  P.  Wms.  570  ;  ante,  p.  640,  nom.  Cuddee  v.  Rutter ;  Colt 
V.  Netterville,  2  P.  Wms.  304. 
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be  more  reasonable  than  that  the  man  who  by  wrong  detains  my 
property,  should  be  compelled  to  restore  it,  to  me  again  in  specie; 
and  the  law  being  defective  in  this  particular,  such  defect  is 
properly  supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  over-  • 
ruled,  and  it  was   overruled   accordingly    [by  Lord  Chancellor 
Talbot]. 

Since  the  decision  in  the  cases  of  Pusey  v.  Pusey,  and  The  Duke  of 
Somerset  v.  Cookson,  it  has  always  been  admitted,  as  undoubtedly 
•within  the  jurisdiction  of  a  court  of  equity,  specifically  to  compel  the 
delivery  up  of  heir-looms,  or  chattels  of  peculiar  value  to  the  owner, 
although  the  heir-looms  or  chattels,  if  they  could  be  found,  might 
be  recovered  in  an  action  of  detinue,  or  their  value  in  an  action  of 
trover.  The  ground  of  the  jurisdiction  is  the  same  as  that  upon  which 
the  specific  performance  of  an  agreement  is  enforced — viz.,  that  the 
specific  thing  is  the  object,  and  damages  will  not  afford  an  adequate 
compensation. 

"  The  Pusey  horn,  the  patera  of  the  Duke  of  Somerset,  were  things 
of  that  sort  of  value  that  a  jury  might  not  give  twopence  beyond  the 
weight.  It  was  not  to  be  cast  to  the  estimation  of  people  who  have  not 
those  feelings.  In  all  cases  where  the  object  of  the  suit  is  not  liable  to 
a  compensation  by  damages,  it  would  be  strange  if  the  law  of  this 
country  did  not  afford  any  remedy.  It  would  be  great  injustice  if  an 
individual  cannot  have  his  property  without  being  liable  to  the  estimate 
of  *people  who  have  not  his  feelings  upon  it." — Per  Lord 
Loughborough,  C,  in  Fells  v.  Seed,  3  Ves.  71.  In  Saville  v.  L  -I 
Tankred,  1  Ves.  101,  Belt's  Suppl.  70,  upon  a  bill  being  filed  by  the 
representative  of  a  Mr.  Saville,  the  pawnee  of  a  strong-box  containing 
jewels,  Lord  Hardwicke  ordered  it  to  be  delivered  up  to  him,  although 
it  was  objected  that  the  representative  of  the  Duke  of  Devonshire,  to 
whom  it  belonged,  ought  to  have  been  made  a  party.  "  The  pawnee  of 
a  pledge,"  observed  his  Lordship,  "  as  Saville  was,  may  bring  trover  or 
detinue  at  law  for  it,  without  troubling  himself  with  the  pawner,  for  he 
has  a  special  property.  But  suppose  he  was  not  pawnee,  but  had  only 
the  possession  of  them,  and  delivered  them  to  another,  that  person  has 
nothing  to  do  with  the  duke.  Therefore,  let  these  jewels  come  into  his 
hands  which  way  they  will,  he  may  give  the  custody  of  them  to  any  one, 
and  have  them  back  without  hurting  the  duke  or  his  representatives  :" 
and  see  Lloyd  v.  Loaring,  6  Ves.  TT3  ;  Pearne  v.  Lisle,  Amb.  77  ;  Nut- 
brown  v.  Thornton,  10  Ves.  163  ;  Arundell  v.  Phipps,  10  Ves.  139  ; 
Lowther  v.  Lowther,  13  Ves.  95;  Falcke  v.  Gray,  4  Drew.  651.  In 
Earl  of  Macclesfield  v.  Davis  2,  V.  &  B.  16,  where  a  bill  was  filed  for 
the  delivery  up  of  an  iron  chest,  containing  certain  articles  said  to  be 
heir-looms,  Lord  Eldon,  said  "  It  is  now  too  late,  since  the  case  of 
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Fells  v.  Beed,  following  the  case  of  Pusey  v.  Pusey,  to  discuss  whether 
this  Court  will  interfere  for  the  specific  delivery  of  a  chattel ;  and  if 
it  will  in  such  case  a  fortiori  the  restitution  of  heir-looms  must  be  de- 
creed, upon  which  there  never  was  any  doubt." 

But  a  court  of  equity  will  not  decree  the  specific  delivery  up  of  a 
chattel  where  adequate  damages  can  be  ascertained  and  the  payment 
thereof  enforced  by  an  action  at  law.  Thus^although  the  Court  has 
jurisdiction  to  order  the  delivery  up  to  an  artist  of  a  picture  painted  by 
himself  as  having  a  special  value,  the  legal  remedy  being  inadequate, 
nevertheless  where  by  the  terms  of  an  agreement  and  the  frame  of  the 
pleadings,  the  plaintiff,  an  artist  seeking  restitution  of  a  picture,  had  in 
effect  put  a  fixed  price  upon  it,  it  was  held  that  damages  would  be 
an  adequate  remedy,  and  that  there  was  no  jurisdiction  in  a  court  of 
equity  to  interfere.     Bowling  v.  Betjemann,  2  J.  &  H.  544. 

And  it  seems  now  that  the  interposition  of  courts  of  equity  will  not 

be  confined  to  those  cases  in  which  the  articles  sought  are  of  some 

peculiar  or  intrinsic  value,  if  there  subsist  any  fiduciary  relation  be 

tween  the  parties.     Thus,  in  Wood  v.  Bowcliffe,  3  Hare,  304,  where  a 

bill  had  been  filed  against  an  agent  for  the  delivery  up  of  furniture  and 

household  effects,  deposited  by  the  plaintiff  with  him,  and  to  restrain 

him  from  parting  with  them,  as  he  threatened  to  do,  it  was  argued  for 

*the  defendant,  who  demurred  for  want  of  equity,  that  house- 
r*8241 
L         J  hold  furniture  and  effects  were  not  chattels  of  such  a  peculiar 

or  valuable  nature  as  to  be  within  the  rule,  and  that  all  the  cases  in 
which  the  specific  delivery  up  of  chattels  had  been  decreed  were  put 
upon  their  peculiar  and  valuable  nature,  as  the  horn  in  Pusey  v.  Pusey, 
the  tobacco-box  of  the  club  in  Fells  v.  Bead,  the  patera  in  The  Duke  of 
Somerset  v.  Gookson,  the  box  of  jewels  in  Saville  v.  Tankred,  and  the 
heir-looms  in  The  Earl  of  Macclesfield  v.  Davis, — all  being  articles  of 
curiosity,  antiquity,  or  hereditary  estimation,  which,  as  observed  by 
Lord  Eldon,  in  the  case  of  Nutbrown  v.  Thornton,  turned  upon  the 
pretium  affectionis ;  and  that  the  same  considerations  arose  in  Lady 
Arundell  v.  Phipps,  where  the  injunction  was  granted  to  protect  ancient 
family  pictures,  chattels,  which  Lord  Eldon  described  as  being  "  of  a 
very  special  and  peculiar  kind."  Sir  J.  Wigram,  V.  C,  however,  over- 
ruled the  demurrer.  "  I  have  not,"  observed  his  Honor,  "  the  slightest 
doubt  that  the  plaintiff  is  entitled  to  the  protection  of  the  Court  against 
the  wrongful  act  which  is  threatened  by  his  agent.  I  have  known  many 
bills  to  have  been  filed  in  the  Court  of  Exchequer  formerly,  on  behalf 
of  the  owners  of  cargoes,  to  prevent  improper  dealings  with  the  goods 
by  their  agents,  or  persons  in  the  situation  of  agents.  The  right  to  be 
protected  in  the  use  or  beneficial  enjoyment  of  property  in  specie  is  not 
confined  to  articles  possessing  any  peculiar  or  intrinsic  value."  Lord 
Cottenham,  upon  appeal,  approved  of  the  law  on  this  subject,  as  laid 
down  by  the  Vice-Chancellor.    "  The  cases,"  observed  his  Lordship, 
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"  which  have  been  referred  to,  are  not  the  only  class  of  cases  in  which 
this  Court  will  entertain  a  suit  for  delivery  up  of  specific  chattels.  For 
where  a  fiduciary  relation  subsists  between  the  parties,  whether  it  be 
the  case  of  an  agent,  or  a  trustee,  or  a  broker,  or  whether  the  subject- 
matter  be  stock  or  cargoes,  or  chattels  of  whatever  description,  the 
Court  will  interfere  to  prevent  a  sale,  either  by  the  party  intrusted  with 
the  goods,  or  by  a  person  claiming  under  him,  through  an  alleged  abuse 
of  power;"  2  Ph.  383.  And  see  Lingen  v.  Simpson,  1  S.  &  S.  600  ; 
Pooley  v.  Budd,  14  Beav.  34 ;  Pollard  v.  Clayton,  1  K.  &  J.  462 ;  Ed- 
wards v.  Clay,  28  Beav.  145. 

Upon  the  same  principle  a  court  of  equity  will  decree  a  specific  de- 
livery up  of  deeds  or  writings  to  the  persons  legally  entitled  to  them. 
See  Brown  v.  Brown,  1  Dick.  62 ;  Armitage  v.  Wadsworth,  1  Madd. 
192 ;  Reeves  v.  Reeves,  9  Mod.  128 ;  Tanner  v.  Wise,  3  P.  Wms.  296 ; 
Harrison  v.  Southcote,  1  Atk.  528 ;  Ford  v.  Peering,  1  Ves.  jun.  72  ; 
Papillon  v.  Voice,  2  *P.  Wms.  478 ;  Buncombe  v.  Mayer,  8 
Ves.  320  ;  Enye  v.  Moore,  1  S.  &  S.  61 ;  Freeman  v.  Fairlie,  3  [*825J 
Mer.  30;  Grey  v.  Cockeril,  2  Atk.  114;  The  Duchess  of  Newcastle  v. 
Pelham,  3  Bro.  P.  C.  460,  Toml.  ed. ;  Beece  v.  Trye,  1  De  Gex  &  Sm. 
273  ;  Lady  Beresford  v.  Driver,  14  Beav.  387  ;  16  Beav.  134  ;  Tudor's 
L.  C.  Real  Prop.  p.  75,  2nd  ed.,  and  cases  there  cited.  And  it  has  been 
held  that  there  is  nothing  in  the  character  or  nature  of  the  certificate  of 
registry  of  a  ship  which  excludes  it  from  the  jurisdiction  of  the  Court 
to  decree  its  delivery  as  against  a  party  unlawfully  detaining  it ;  Gibson 
v.  Ingo,  6  Hare,  112. 

In  Jackson  v.  Butler,  2  Atk.  306,  where  mortgage  deeds,  delivered  to 
a  person  for  the  purpose  of  receiving  the  principal  and  interest  due  on 
the  mortgage,  had  been  pawned  by  him,  were  decreed  to  be  delivered 
up  by  the  pawnee,  Lord  Hardwicke  observing,  that  the  plaintiff  might 
have  had  an  action  of  trover,  but  then  he  could  only  have  damages  for 
the  detaining,  but  not  the  deeds  themselves,  and  therefore  he  was  right 
in  bringing  a  bill  in  equity  for  the  recovery  of  his  deeds. 

In  a  suit  to  recover  specific  chattels,  as,  for  instance,  deeds,  it  is  not 
necessary,  as  in  trover  to  prove  conversion  or  resistance  to  deliver  them 
up  when  sought  to  be  recovered.  This  is  so  at  law,  but  in  equity  the 
Court  looks  at  the  case  made  by  the  defendant ;  it  is  not  necessary  to  ap- 
ply to  a  defendant  before  a  suit  is  instituted ;  but  if  the  defendant  says, 
'  if  you  had  applied  to  me,  I  should  not  have  contested  your  claim,'  then, 
undoubtedly,  he  gets  the  costs  of  it ;  but  if  it  appears  that  an  applica- 
tion would  have  been  useless,  and  that  the  defendant  resists  at  the  hear- 
ing, the  Court  looks  at  the  case  exactly  in  the  same  point  of  view  as  if 
that  right  had  been  insisted  upon  before  the  bill  had  been  filed."  Per 
Sir  John  Romilly,  M.  B..,  in  Turner  v.  Letts,  20  Beav.  191. 

The  courts  of  common  law  have  now,  under  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125),  after  judgment  in  an  action  of 
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detinue,  the  same  jurisdiction  to  compel  the  return  of  a  chattel  as  the 
Court  of  Chancery,  but  the  latter  court  may  enforce  its  decrees  by  at- 
tachment, whilst  the  courts  of  common  law  can  only  enforce  restitution 
under  the  18th  section  of  the  Act,  by  distringas.  Day's  Common  Law 
Procedure  Acts,  p.  274,  3rd  ed. 

As  to  the  measure  of  damages  at  common  law  for  the  non-delivery  of 
a  chattel  according  to  contract,  see  Cory  v.  The  Thames  Iron  Works 
and  Ship-Building  Company,  Limited,  3  L.  R.  Q.  B.  181. 


In  31'Gowin  v.  Remington,  2 
Jones,  56,  (12  Penn.  R.,)  a  decree 
was  made  for  the  restitution  of  the 
furniture  and  contents  of  the  com- 
plainant's office,  including  instru- 
ments, maps,  plans,  and  surveys, 
used  or  prepared  by  him  in  the 
course  of  his  business,  as  a  sur- 
veyor, which  had  been  taken,  and 
were  withheld  from  him  by  a  clerk 
in  his  employment,  while  he  was 
absent  from  the  city  on  business ; 
and  Bell,  J.,  who  delivered  the 
judgment  of  the  court,  held  the 
following  language  in  the  course 
of  his  opinion :  "  The  defendant 
having  failed  to  sustain,  by  proof, 
his  allegation  of  sale  or  gift  of  the 
articles  sought  to  be  recovered  by 
this  bill,  the  contest  in  this  court 
is  reduced  to  two  questions :  first, 
whether  the  bill  presents  sufficient 
grounds  to  warrant  the  interfer- 
ence of  a  court  of  equity,  in  this 
state,  under  the  statute  conferring 
equitable  j  urisdiction  ?  Secondly, 
whether  that  portion  of  the  decree 
which  covers  the  surveying  instru- 
ments and  furniture,  described  in 
the  exhibits  annexed  to  the  bill, 
can  be  sustained  ? 

"  As  to  the  first  point :  the  de- 
fendant insists  that  the  only  remedy 
is  at  law.  Though  the  action  of 
replevin   is,  with    us,   a    broader 


remedy  than  in  England,  lying  in 
all  cases  where  one  man  improp- 
erly detains  the  goods  of  another, 
it  is  in  no  instance  effective  to  en- 
force a  specific  return  of  chattels, 
since  a  claim  of  property  and 
bond  given  is  always  sufficient  to 
defeat  reclamation,  no  matter  what 
may  be  the  eventual  issue  of  the 
contest.  As,  therefore,  our  com- 
mon-law tribunals  are  as  powerless 
for  such  a  purpose,  as  the  similar 
English  courts,  the  propriety  of 
exerting  the  equitable  jurisdiction 
now  invoked,  must  depend  with 
us  on  the  same  reasons  that  are 
deemed  sufficient  to  call  it  into  ac- 
tion there.  Here,  as  there,  the  in- 
quiry must  be,  whether  the  law 
affords  adequate  redress  by  a  com- 
pensation in  damages,  where  the 
complaint  is  of  the  detention  of 
personal  chattels.  If  not,  the  aid 
of  a  court  of  chancery  will  always 
be  extended  to  remedy  the  injury, 
by  decreeing  a  return  of  the  thing 
itself. 

"  The  precise  ground  of  this  ju- 
risdiction is  said  to  be  the  same  as 
that  upon  which  the  specific  per- 
formance of  an  agreement  is  en- 
forced, namely,  that  fruition  of  the 
thing,  the  subject  of  the  agree- 
ment, is  the  object,  the  failure  of 
which  would  be  but   ill   supplied 
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by  an  award  of  damages  ;  Lowther 
v.  Lowther,  13  Ves.  389.  In  the 
application  of  this  rule  some  diffi- 
culty has  been  experienced.  The 
examples  afforded  by  the  English 
books  are  usually  those  cases, 
where,  from  the  nature  of  the 
thing  sought  after,  its  antiquity, 
or  because  of  some  peculiarity 
connected  with  it,  it  cannot  easily, 
or  at  all,  be  replaced.  Of  these 
may  be  instanced,  the  title-deeds 
of  an  estate  and  other  muniments 
of  property ;  valuable  paintings  ; 
Lowther  v.  Lowther,  supra ;  an 
antique  silver  altar-piece  ;  Duke  of 
Somerset  v.  Gookson,  3  P.  Wms. 
389 ;  an  ancient  horn,  the  symbol 
of  tenure,  by  which  an  estate  is 
held  ;  Pusey  v.  Pusey,  1  Ves.  273  ; 
heir-looms;  3  Ves.  &  B.  18;  and 
even  a  finely  carved  cherry-stone  ; 
Ambler,  77.  Such  articles  as  these 
are  commonly  esteemed  not  alto- 
gether, or  perhaps  at  all,  for  their 
intrinsic  value,  but  as  being  objects 
of  attachment  or  curiosity,  and, 
therefore,  not  to  be  measured  in 
damages  by  a  jury,  who  cannot 
enter  into  the  feelings  of  the 
owner ;  so,  too,  the  impossibility, 
or  even  great  difficulty  of  supply- 
ing their  loss,  may  put  damages 
out  of  the  question  as  a  medium 
of  redress.  But  these  are  not  the 
exclusive  reasons  why  chancery  in- 
terferes, for  there  may  be  cases  in 
which  the  thing  sought  to  be  re- 
covered is  susceptible  of  reproduc- 
tion or  substitution,  and  yet  where 
damages  could  not  be  so  estimated 
as  to  cover  present  loss  or  compen- 
sate its  future  consequent  incon- 
venience. And  I  take  it  this  is 
always  so,  where,  from  the  nature 


of  the  subject  or  the  immediate 
object  of  the  parties,  no  convenient 
measure  of  damages  can  be  ascer- 
tained ;  or,  where  nothing  could 
answer  the  justice  of  the  case  but 
the  performance  of  a  contract  in 
specie.  Of  this  Buxton  v.  Lister, 
3  Atk.  384,  furnishes  an  example 
in  the  analogous  instance  of  a  con- 
tract for  the  sale  of  personalty : 
contracts,  which  are  most  com- 
monly left  to  be  dealt  with  at  law. 
It  was  a  bill  to  enforce  the  per- 
formance of  an  agreement  for  the 
purchase  of  several  large  parcels 
of  growing  wood,  to  be  severed  by 
the  defendants,  who  were  to  have 
eight  years  to  dispose  of  it  and 
to  pay  for  it,  in  six  yearly  instal- 
ments. Lord  Hardwicke  was,  at 
first,  extremely  reluctant  to  enter- 
tain the  bill,  but  after  discussion 
came  to  the  conclusion,  that, 
though  relating  to  a  personal  chat- 
tel, it  was  such  an  agreement  that 
the  plaintiff  might  come  into  chan- 
cery for  a  specifie  performance. 
He  instanced  the  case  of  Taylor  v. 
Neville,  which  was  a  bill  for  the 
performance  of  articles  for  the 
sale  of  eight  hundred  tons  of  iron, 
to  be  paid  for  in  a  certain  number 
of  years,  by  instalments,  where 
the  decree  prayed  for  was  made ; 
and  proceeded  to  observe — '  such 
sorts  of  contracts  as  these,  differ 
from  those  that  are  immediately 
to  be  executed.  There  are  several 
circumstances  which  may  concur. 
A  man  may  contract  for  the  pur- 
chase of  a  great  quantity  of  tim- 
ber, as  a  ship-carpenter,  by  reason 
of  the  vicinity  of  the  timber  ;  and 
this  is  on  the  part  of  the  buyer. 
On  the  part  of  the  seller,  suppose 
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a  man  wants  to  clear  his  land  in 
order  to  turn  it  to  a  particular  sort 
of  husbandry ;  there  nothing  can 
answer  the  justice  of  the  case  but 
the  performance  of  the  contract  in 
specie.'  Similar  in  principle  is 
the  case  of  Falls  v.  JReid,  13  Ves. 
70,  where  the  plaintiffs  prayed  the 
restoration  of  an  engraved  silver 
snuff-box,  used  for  many  years  by 
a  society,  as  the  symbol  of  their 
association;  and  Nutbrown  v. 
Thomson,  where  a  tenant  brought 
a  bill  against  his  lessor,  who,  un- 
der pretence  of  the  tenant's  cove- 
nant, had  repossessed  himself  of 
the  land,  and  seized  upon  the  stock 
of  cattle,  which  by  the  lease  the 
tenant  was  to  enjoy  for  seven  years. 
The  objection  was  that  the  tenant's 
remedy,  if  he  was  entitled  to  one 
at  all,  was  at  law,  in  damages. 
But  how,  asked  Lord  Eldon,  are 
damages  to  be  estimated  in  such  a 
case  ?  The  direction  to  a  jury 
must  be  to  give,  not  the  value  of 
the  chattels,  but  their  value  to  the 
tenant  1  A  similar  question  may 
well  be  propounded  in  our  case. 
By  what  standard  would  you 
measure  the  injury  the  plaintiff 
may  sustain  in  futuro  from  being 
deprived,  even  for  a  brief  period, 
of  the  use  of  papers  essential  to 
the  prosecution  of  his  business? 
Their  intrinsic  value  might,  per- 
haps, be  ascertained  by  an  esti- 
mate of  the  labor  necessary  to 
their  reproduction,  admitting  the 
means  to  be  at  hand,  and  within 
the  power  of  the  plaintiff.  But 
how  could  a  tribunal  ascertain  the 
probable  loss  which,  in  the  mean- 
time, might  be  sustained  ?  The 
present  pecuniary  injury  might  be 


little  or  nothing,  and  so  possibly 
of  the  future  ;  or  it  might  be  very 
great,  depending  upon  the  unas- 
certainable  events  of  coming  time, 
as  these  may  be  influenced  by  the 
misconduct  of  the  defendant. 
These  considerations  show,  I  think, 
the  case  is  not  one  for  damages. 
Besides,  as  many  of  the  maps, 
plans,  surveys,  and  calculations  are 
said  to  be  copies  of  private  papers, 
we  are  by  no  means  satisfied  they 
could  be  replaced  at  all.  Certainly 
not  without  permission  of  the 
owners  ;  a  risk  to  which  the  plain- 
tiff ought  not  unnecessarily  to  be 
exposed.  If  to  these  reflections 
we  add  the  fact  that  some  of  these 
documents  are  the  original  work 
of  the  plaintiff,  of  value  as  being 
predicated  upon  data  possibly  no 
longer  accessible,  a  wrong  is  per- 
petrated which  a  chancellor  ought 
not  to  hesitate  in  relieving.  It  is 
enough  for  this  purpose,  that  a 
perfect  relief  at  law  is  not  appa- 
rent. The  thing  to  be  guarded 
against  is,  not  the  invasion  of  the 
defendant's  rights,  for  he  stands 
here  absolutely  without  any,  ex- 
cept the  common  interest  every 
citizen  has  in  preserving  the  proper 
line  of  distinction  that  divides  the 
jurisdiction  and  limits  the  powers 
of  the  several  courts.  What  is  to 
be  avoided  is  an  unnecessary  tres- 
pass upon  the  province  of  the 
common  law  tribunals,  and  this  is 
to  be  tested  by  the  simple  query 
whether  they  offer  a  full  remedy 
for  the  wrong  complained  of  ? 

"  But  there  is  another  ground 
upon  which  this  proceeding  may 
be  sustained.  In  Falls  v.  Beid, 
the  snuff-box  was  deposited  with 
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the  defendant,  as  a  member  of  the 
society,  upon  certain  terms,  to  be 
redelivered  upon  the  happening  of 
certain  events.  Lord  Rosslyn  held 
that  under  these  facts,  the  defend- 
ant was  a  depositary  on  an  ex- 
press trust  which,  upon  a  common 
ground  of  equity,  gave  the  plain- 
tiff title  to  sue  in  that  court ;  and 
in  this  he  was  supported  by  Lord 
Eldon,  in  the  subsequent  case  of 
Nutbrown  v.  Thornton.  Accord- 
ing to  the  proof  in  our  case,  the 
papers  and  documents  claimed 
were  left  with  the  defendant  under 
the  express  understanding  that 
they  were  to  be  redelivered  when- 
ever the  plaintiff  should  see  fit  to 
resume  the  business  of  his  then 
profession  in  this  city.  It  is  then 
the  case  of  direct  confidence  vio- 
lated— a  spell  sufficiently  potent 
to  call  into  vigorous  activity  the 
authority  invoked. 

"As  to  the  second  question,  it 
is  perhaps  enough  to  say,  that  when 
once  a  court  of  equity  takes  cog- 
nizance of  a  litigation,  it  will  dis- 
pose of  every  subject  embraced 
within  the  circle  of  contest,  whether 
the  question  be  of  remedy  or  of 
distinct  yet  connected  topics  of 
dispute.    If  the  jurisdiction  once 


attaches  from  the  nature  of  one  of 
the  subjects  of  contest,  it  may  em- 
brace all  of  them,  for  equity  abhors 
multiplicity  of  suits.  Thus  in  the 
case  last  cited,  the  chancellor  ruled 
that  where  a  person  is  found  wrong- 
fully in  possession  of  a  farm,  over 
which  the  court  had  undoubted 
power,  and  also  in  possession  of 
the  stock  upon  it,  at  the  same  time 
and  under  the  effect  of  the  same 
wrong,  the  court  will  undoubtedly 
make  him  account  for  and  deliver 
back  the  whole.  In  the  case  at 
bar  the  surveying  instruments  and 
office  furniture  stand  in  the  same 
category  with  the  maps,  drafts, 
&c. ;  were  delivered  to  the  defend- 
ant at  the  same  time,  and  are  with- 
held by  an  exertion  of  the  same 
wrong.  In  short,  they  enter  into 
and  make  part  of  the  same  trans- 
action, and  may,  therefore,  be  the 
objects  of  the  same  measure  of  re- 
dress." 

It  is  a  general  rule  that  where 
a  written  obligation  is  invalidated 
by  fraud,  mistake,  or  other  like 
cause,  a  court  of  equity  may 
direct  that  it  shall  be  delivered  up 
and  cancelled  ;  Wilson  v.  Getty,  *T 
P.  F.  Smith,  266  ;  Simes  v.  Ever- 
son,  10  Wright,  304. 
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[*826]  *FLETCHER  v.  ASHBURNER. 

JUNE,  1779. 

REPORTED  1  BRO.  C.  C.  497. 

Conversion.] — Where  a  real  estate  is  ordered  to  be  sold,  it  becomes 
personalty,  and  shall  go  accordingly. 

John  Fletcher,  by  his  will  devised  his  burgage  houses  and 
free  rents  in  Kendal,  and  all  his  personal  estate,  to  trustees  and 
the  survivor,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  in  trust  to  sell  so  much  as  should  be  sufficient  to  pay  his 
debts,  and  then  to  permit  his  wife  Agnes  to  enjoy  the  residue 
during  her  life,  if  she  so  long  continued  his  chaste  widow,  and 
after  her  decease,  to  sell  and  dispose  thereof,  and  the  money 
arising  thereby,  after  deducting  charges,  and  half-a-guinea  each 
to  the  trustees  for  their  trouble,  to  pay  to  and  between  his  son 
William  and  daughter  Mary,  share  and  share  alike ;  provided, 
that  if  his  wife  should  happen  to  marry  again,  the  trustees  should, 
immediately  after  the  marriage,  sell  all  the  estate  and  effects 
given  to  her  for  her  life,  and,  after  such  deductions  as  aforesaid, 
should  pay  the  remainder  of  the  money  to  and  amongst  his  wiie, 
his  sou  William,  and  daughter  Mary,  share  and  share  alike, 
equally  ;  and  in  case  either  his  son  William  or  his  daughter  Mary 
should  die  before  his  or  their  legacy  should  become  due,  that  the 
share  or  legacy  of  him  or  her  so  dying  should  go  to  the  survivor 
of  them. 

The  testator  died,  leaving  Agnes  his  widow,  William  his  only 
son  and  heir  at-law,  and  Mary  his  daughter. 

Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to  hold 
the  burgage  houses  in  Kendal  during  her  chaste  viduity,  against 
the  disposition  of  her  husband  by  will. 

Mary  attained  twenty-one,  but  died  unmarried,  in  the 
r*897l  *''*'e  °f  ^er  motner  an(l  brother.  William  was  twenty-one 
*-  J  at  the  death  of  the  testator,  and  died  without  issue,  in 
the  life  of  his  mother ;  the  mother  died  the  widow  of  the 
testator. 

Upon  her  death  a  bill  was  filed  by  the  heir-at-law  of  William 
and  John  the  testator,  against  the  trustees  and  the  personal 
representatives  of  the  testator  and  of  the  widow,  to  have  a  con- 
veyance of  the  real  estates  devised  by  the  will  to  the  plaintiff,  the 
heir-at-law. 

The  representative  of  the  widow,  who  was  the  sole  next  of  kin 
of  William,  the  son,  by  answer  claimed  the  property  as  personal ; 
alleging,  that,  by  the  direction  to  the  trustees  to  sell  the  real 
estates,  they  became  as  personal  property,  and,  as  such,  were  to 
go  to  the  personal  representative  of  William,  the  sou,  who  sur- 
vived his  sister. 
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The  cause  was  heard  the  11th  December,  1778,  where  the  first 
objection  taken  was,  that  the  personal  representative  of  William 
was  not  before  the  Court. 

But  Sir  Thomas  Sewell,  M.  R.,  was  of  opinion  there  were  suf- 
ficient parties  to  sustain  the  question  ;  that  the  personal  represen- 
tative was  a  mere  formal  party  ;  and  that,  if  he  thought  proper 
to  make  a  decree,  a  personal  representative  might  be  brought 
before  the  Master. 

Mr.  Madocks  and  Mr.  Wilson  further  argued,  with  respect  to 
the  principal  question,  that  the  real  estates  devised  by  the  will 
were  still  to  be  considered  as  real  estates,  and  to  go  to  the  real, 
not  the  personal,  representative ;  that  it  was  clear  the  intention 
of  the  testator  that  the  estate  should  remain,  and,  whilst,  it  did 
so,  was  to  be  enjoyed  by  one  person  ;  and  he  directed  it  to  be  sold 
merely  for  the  purpose  of  a  division .;  that,  in  consequence  of  the 
death  of  the  daughter  no  division  was  to  be  made,  and  there- 
tore  the  reason  for  the  directions  ceased  ;  and,  from  thenceforth, 
the  son  alone  becoming  entitled,  upon  the  death  of  his  mother,  it 
was  to  ^be  considered  as  land.  They  relied  upon  the  case  of 
Flanagan  v.  Flanagan,  8th  June,  1768,  before  Lord  Camden, 
which  was  a  devise  of  real  and  personal  estate  to  trustees  in 
*trust,  out  of  the  personal  estate,  and  by  sale  of  a  sum-  „„„», 
cient  part  of  the  real,  to  pay  debts,  the  surplus,  after  L  -I 
payment  of  debls  to  A.  A  suit  was  instituted  for  payment  of 
the  debts,  and  the  real  estates  decreed  to  be  sold  ;  part  was  sold  ; 
and  afterwards  A.  died,  leaving  a  son  and  daughter;  the  cause 
was  revived  against  the  son  ;  and  it  being  apprehended  that 
sufficient  was  not  sold  to  pay  the  debts,  a  further  part  of  the  real 
estate  was  sold  under  the  order  of  the  Court.  It  afterwards 
proved  that  the  money  produced  by  the  first  sale  was  sufficient 
to  pay  the  debts  ;  the  question  was,  whether  the  heir  or  the  per- 
sonal representative  was  entitled  to  this  money.  It  was  alleged 
by  Mr.  Wilson,  who  cited  the  case,  that  Lord  Camden's  determi- 
nation was,  that  whatever  quality  the  fund  then  had,  such  it 
should  retain  ;  and  he  decreed  for  the  personal  representative. 
The  other  cases  mentioned  were  Cruse  v.  Barley  and  Hanson,  3  P. 
Wms.  20,  and  Digby  v.  Legard,  before  Lord  Bathurst.1 

Mr.  Kenyon  and  Mr.  Chambre  (on  behalf  of  the  defendants,  the 
executors  of  the  widow)  contended  that  the  testator  had,  by  his 
will,  directed  the  real  estate,  after  the  death  of  his  widow,  to  be 
sold,  and  blended  with  his  personal  estate,  and  the  whole  to  be 
divided  between  his  children,  or  in  case  either  of  them  should  die 
in  the  life  of  his  wife,  to  the  survivor.  Upon  the  case  of  Flana- 
gan v.  Flanagan,  it  was  observed  that  the  Court  determined  the 
produce  of  the  real  estate  to  be  considered  as  personal,  because  the 
Court  had  itself  directed  the  sale  to  be  made  and  the  property  to 
be  changed  for  payment  of  debts.     The  cases  of  Digby  v.  Legard, 

1  3  P.  Wms.  22,  note  (1). 
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and  Cruse  v.  Barley  and  Branson,  were  treated  as  inapplicable  to 
the  present  case,  being  cases  of  lapsed  devises :  Durour  v.  Motteux, 
1  Ves.  320,1  and  Mallabar  v.  Mallabar,  Forrester,  79,  were  cited,  as 
decisive  of  the  question  in  favour  of  the  defendants. 

Sir  Thomas  Sewell,  M.  R.,  in  June,  gave  his  opinion.  He 
observed,  that  nothing  was  better  established  than  this  principle : 
r*Qoo-|  that  money  directed  to  be  employed  in  the  *purchase  of 
L  J  land,  and  land  directed  to  be  sold  and  turned  into  money, 
are  to  be  considered  as  that  species  of  property  into  which  they 
are  directed  to  be  converted  ;  and  this  in  whatever  manner  the 
direction  is  given,  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement,  or  otherwise ;  and  whether  the  money  is 
actually  deposited,  or  only  covenanted  to  be  paid,  whether  the 
land  is  actually  conveyed,  or  only  agreed  to  be  conveyed,  the 
owner  of  the  fund,  or  the  contracting  parties,  may  make  land 
money  or  money  land.  The  cases  established  this  rule  uni- 
versally. 

If  any  difficulty  has  arisen,  it  has  arisen  from  special  circum- 
stances. In  the  case  of  Sioeetapple  v.  Bindon,  2  Vera.  536,  it  was 
determined  that  a  husband  was  entitled  to  money  to  be  laid  out 
in  land,  as  tenant  by  the  curtesy  :  and  although  it  is  held  that  a 
wife  is  not  entitled  to  dower  in  a  similar  case,  yet  it  is  allowed 
that  it  is  so  held,  because  cases  have  been  determined,  and  not 
from  any  principle.  The  cases  of  land  to  be  turned  into  money 
are  fewer  than  those  of  money  to  be  employed  in  the  purchase  of 
laud.  The  principal  cases  have  been  where  real  estates  have  been 
directed  to  be  sold,  and  some  part  of  the  disposition  has  failed  ;  so 
that  something  has  resulted  to  the  heir-at-law,  as  in  the  case  of 
Emblyn  v.  Freeman,  Prec.  Ch.  541,  and  Cruse  v.  Barley  andBanson, 
3  P.  Wms.  20.  These  are  all  cases  where  a  devise  has  failed,  and 
the  thing  devised  has  not  accrued  to  the  representative  or  devisee, 
but  to  the  heir-at-law  of  the  testator.  The  case  of  JDourour  v. 
Motteux,  1  Ves.  320,  is  a  strong  case  to  the  point  now  before  the 
Court ;  and,  if  anything  could  strengthen  the  general  rule,  the 
circumstances  of  the  present  case  would  do  so.  The  testator  has 
blended  the  real  and  personal  estate  together,  and  disposed  of 
them  without  distinction,  for  the  benefit  of  his  wife  and  children. 
Both  real  and  personal  estate  are  made  one  fund.  In  the  case  of 
Durour  v.  Motteux,1  Lord  Hardwicke  made  this  a  principal 
ground  for  considering  the  whole  fund  as  personal  estate ;  in  the 
present  case  it  might  be  uncertain,  till  the  death  of  the  widow, 
r*8301  wnetner  *tne  estates  must  not  be  absolutely  sold  ;  both 
*■  ^  the  children,  indeed,  died  before  her :  but  she  might  have 
married  before  the  death  of  one  or  both.  The  interest  of  both 
the  children  were  vested,  subject,  as  to  one  of  them,  to  be  defeated 
in  case  either  of  them  died  before  the  mother. 

1  See  will  of  Motteaux  correctly  stated,  1  S.  &  S.  292,  note  (d). 
'  1  Ves.  820. 
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There  could  be  no  election  to  take  the  fund  as  land  or  money ; 
for,  where  an  estate  is  directed  to  be  sold,  and  the  money  divided 
amongst  several  persons,  none  has  a  right  to  say  that  any  part 
shall  not  be  sold  ;J  the  question,  therefore,  is  merely  between  the 
real  and  personal  representatives  of  the  son,  whether  the  personal 
representative  shall  take  the  fund  as  personal  property  according 
to  the  will,  or  the  heir-at-law  shall  take  it,  as  if  no  will  had  been 
made. 

The  case  of  Flanagan  v.  Flanagan  2  is  a  strong  authority  that 
it  shall  be  taken  as  a  personal  estate,  according  to  the  will.  In 
that  case  the  testatrix,  Sarah  Wooley,by  will,  dated  28th  March, 
1749,  gave  and  devised  all  her  real  and  personal  estates  to  Francis 
Plumtree,  in  trust,  in  the  first  place,  out  of  her  personal  estate,  as 
far  as  it  would  extend  ;  and,  in  the  next  place,  by  sale  of  her  real 
estate,  or  a  sufficient  part  thereof,  to  raise  so  much  money  as 
should  be  sufficient  to  pay  her  debts  and  legacies  ;  and,  after  pay- 
ment thereof,  in  trust  to  convey  the  residue  of  the  real  estate 
which  should  remain  unsold,  and  pay  the  produce  of  such  part  as 
should  be  sold,  and  all  other  the  residue  of  her  real  estates,  be- 
tween her  father,  James  Flanagan,  and  her  brother,  James  Flana- 
gan, their  heirs,  executors,  and  administrators,  equally.  A  bill 
was  brought  by  the  creditors  for  sale  of  the  real  estate,  to  supply 
the  deficiency  of  the  personal  estate,  for  payment  of  debts,  and  a 
decree  was  made  for  a  sale  ;  and  if  any  of  the  money  to  arise  by 
the  sale  should  remain  after  payment  of  the  debts  and  legacies,  it 
was  directed  to  be  paid  to  James  Flanagan,  the  father,  and  James 
Flanagan,  the  son,  equally  ;  and  if  any  estate  should  remain  un- 
sold, the  trustees  were  directed  to  convey  it  to  them  and  their 
heirs,  equally  ;  after  the  decree,  James  Flanagan,  the  son,  died 
*leaving  a  daughter,  and  a  son,  born  after  his  death  ;  part  r*oq-i-i 
of  the  estate  was  sold,  and  afterwards,  James  Flanagan,    L  ' 

the  grandfather,  died,  leaving  his  grandson  his  heir,  and  his 
grandson  and  granddaughter  his  sole  next  of  kin  ;  after  the  death 
of  the  grandfather,  a  further  part  of  the  estate  was  sold,  under  an 
apprehension  that  the  produce  of  the  first  sale  was  insufficent  to 
pay  the  debts  and  legacies :  it  appeared,  however,  that  the  pro- 
duce of  the  first  sale  was  sufficient.  A  bill  was  afterwards 
brought  by  the  son  of  James  Flanagan,  the  son,  claiming  a 
moiety  of  the  surplus,  as  the  real  estate  of  James  Flanagan,  his 
grandfather,  to  whom  he  was  become  heir,  against  the  personal 
representative  of  his  grandfather,  and  against  the  daughter  of 
James  Flanagan,  the  son,  who  claimed  a  moiety  as  one  of  the 
iiext  of  kin  ot  her  grandfather.  It  was  objected,  that  the  second 
sale,  after  the  death  of  the  grandfather,  was  improper.  The 
Court  determined,  that  the  second  sale,  actually  made  under  the 
decree  of  the  Court,  before  the  Master,  could  not  be  considered  as 

1  See  alfO  Deeth  v.  Hale,  2  Moll.  317 ;  Smith  v.  Claxton,  4  Madd.  403 ;  Chalmer 
v.  Bradley,  1J.  &  W.  5'J  ;  Trower  v.  Knightly,  G  Madd.  134. 

2  See  this  case  cited  and  explained  by  Mr.  Scott  arguendo  in  Ackroyd  v. 
Smithson,  post. 
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improperly  made ;  that  there  was  no  fraud,  no  practice,  and  that 
the  money  ought  to   go   to  the  personal   representative   of  the 
grandfather.    The  case  of  Digby  v.  Legard,1  is  a  different  question. 
There  the  testatrix  (Elizabeth  Byerley)  directed  her  real  estates  to 
be  sold  to  pay  debts  and  legacies,  and  gave  the  residue  to  five 
persons,  to  be  equally  divided  between  them,  one  of  whom  (Lady 
Cayley)  died  in  her  lifetime.     It  was  resolved  that  the  devise,  so 
far,  failed    totally,  and  should  accrue   to  the   heir-at-law.     The 
language  of  the  decree  is  such,  that  the  benefit  of  the  devise  to 
Lady  Cayley  should   accrue   to   the  testatrix's  heir-at-law,  Mr. 
Jervoice,  who  was  a  lunatic,  and  should  be  paid  to  his  committee, 
as  real  estate  descended  to  him.     The  case  of  Scudamore  v.  Scuda- 
more,  Pree.  Ch.  543,  shows,  that  in  all  cases  where  the  dispute  is 
between  representatives,  the  heir  or  executor  shall  have  the  fund, 
according  to  the  will  or  contract  of  the  persons  who  gave  or  cre- 
ated it.     There  was  a  case  of  Ogle  v.  Cook,2  heard  12th  February, 
1748,  which  was  this:  Mr.  Ogle  made  his  will  in  1744,  and  gave 
r^non-i    *his  real  estate  to  trustees  to  sell,  and  to  vest  the  money 
"-         -'in   stock,  and   pay   the  interest  to  his  wife  during  the 
widowhood,  and  after  her  death,  or  marriage,  to  his  two  daughters 
equally,  except  that  the  eldest  was  to  have  WOOL  more  than  the 
other  ;  he  gave  the  residue  of  his  personal  estate  in  the  same  way. 
He  afterwards  conveyed  the  real  estate  to  one  of  the  trustees 
named   in  his  will,  to  whom  he  was   considerably  indebted,  in 
trust  to  sell  so  much  as  should  be  necessary  to  pay  the  debt,  and 
as  to  the  residue,  in  trust  for  Mrs.  Ogle:  part  of  the  estate  was 
sold,  and  then  Mr.  Ogle  died.    His  youngest  daughter  died  in  his 
lifetime.     The  bill  was  brought  by  the  widow  and  the  eldest 
daughter,  against  the  son  who  was  the  heir,  and  the  trustees,  to 
have  the  residue  of  the  estate  sold,  and  claiming  the  share  of  the 
youngest  daughter,  as  personal  estate  of  Mr.  Ogle,  to  be  divided 
between  them  and  the  son  as  his  next  of  kin.     The  son  insisted 
the  conveyance  to  the  trustee  was  a  revocation  of  the  will ;  and, 
if  not,  that  the  share  of  the  dead  daughter  was  to  be  considered 
as  real  estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.    It  was 
determined  that  the  conveyance  was  a  revocation  only  pro  tanto, 
to  let  in  the  debt ;  and  that  so  much  of  the  estate  as  remained 
unsold,  should  be  sold,  and  that  the  money  raised,  or  to  be  raised, 
by  sale  of  the  estate,  made  part  of  the  personal  estate  of  Mr. 
Ogle.     There  was  another  case  about  the  same  time,  which  is  in 
1  Ves.  174  (Cunningham  v.  Moody),  where,  by  marriage  articles, 
bOOl.  was  agreed  to  be  laid  out  in  purchase  of  lands,  to  be  settled 
to  the  use  of  the  husband  tor  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  wife  for 
life,  with  remainder  to  the  children  of  the  marriage,  as  the  hus- 

1  3  P.  Wms.  22  n. 

2  See  Collins  v.  Wakeman,  2  Ves.  jun.  686,  where  Lord  Loughborough  says, 
that  he  had  caused  the  Keg.  Lib.  to  be  examined,  and  it  was  found  that  the 
point  supposed  to  have  been  aecided  by  Ogle  v.  Cook,  was  in  reality  left,  un- 
decided. 
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band  and  wife  should  appoint ;  and  in  default  of  a  joint  appoint- 
ment, as  the  survivor  should  appoint;  and  in  default  of  any  ap- 
pointment, to  the  children,  to  be  equally  divided  among  them; 
if  more  than  one,  as  tenants  in  common,  in  tail  general,  with  cross 
remainders;  and  if  but  one,  to  that  child  in  tail  general ;  and  no 
appointment  was  made.  The  father  and  mother  being  dead,  and 
the  *daughter  being  married,  the  trustees  paid  the  5001.  pooo-i 
to  her  and  her  husband,  and  they  received  it  as  money, 
and  executed  a  release.  The  daughter  had  a  child,  which  died, 
and  she  afterwards  died  without"  issue.  A  daughter  of  the  set- 
tlor, by  a  second  marriage,  filed  a  bill  against  the  husband,  repre- 
sentative of  his  wife,  the  daughter  by  the  first  marriage,  for  the 
500/.,  considering  it  as  land  ;  and  it  was  observed,  that  she  was 
entitled  to  the  money,  but  that  the  husband  of  her  deceased 
sister  was  entitled  to  the  interest  during  his  life,  as  tenant  by  the 
curtesy. 

In  the  present  case,  William  Fletcher,  the  son,  had  the  whole 
beneficial  title  vested  in  him  as  money,  subject  to  his  mother's 
interest  for  life  or  widowhood.  She  was  his  sole  next  of  kin, 
and  her  personal  representatives  are  now  entitled  to  the  estate  as 
money:  the  bill  must,  therefore,  be  dismissed  without  costs. 


In  the  judgment  of  Sir  Thomas  Sewell  in  the  principal  case,  the  equi- 
table doctrine  of  constructive  conversion  is  thus  accurately  stated,  viz. : 
"that  money  directed  to  he  employed  in  the  purchase  of  land,  and  land 
directed  to  he  sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  he  converted ;  and 
this,  in  whatever  manner  the  direction  is  given — whether  by  will,  by 
way  of  contract,  marriage  articles,  settlement,  or  otherwise,  and  whether 
the  money  is  actually  deposited,  or  only  covenanted  to  be  paid  ;  whether 
the  land  is  actually  conveyed,  or  only  agreed  to  be  conveyed.  The 
owner  of  the  fund,  or  the  contracting  parties,  may  make  land  money, 
or  money  land:  "  see  Wheldale  v.  Partridge,  5  Ves.  396,  where  this 
statement  of  the  doctrine  is  repeated  and  approved  of  by  Lord  Alvanley, 
M.  R. 

As  to  the  conversion  of  money  into  land  by  contract  or  will.'] — The 
authorities  shew,  that  money  agreed  or  directed  to  be  laid  out  in  land, 
becomes  land  so  completely,  as  to  acquire  all  the  properties  of  land ; 
thus  it  will  be  considered  as  real  and  not  personal  assets.  Suppose,  for 
instance,  A.  bequeathed  a  sum  of  money  to  trustees,  upon  trust  to  pur- 
chase lands,  and  settle  them  upon  B.  and  his  heirs,  or  by  marriage  arti- 
cles money  had  been  agreed  to  be  laid  out  in  lands  for  B.  and  his  heirs, 
on  the  death  of  B.,  without  a  purchase  having  been  *made,  the  r# 004.-1 
•money  will  be  considered  as  land :  and,  therefore,  it  would  not, 
previously  to  3  &  4  Will.  4,  c.  104,  have  been  liable  to  the  payment  of 
the  debts  of  B.  by  simple  contract :   Whitwick  v.  Jermin,  cited  iu  Ba- 
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den  v.  Earl  of  .Pembroke,  2  Vern.  58  ;  Lawrence  v.  Beverley,  cited  ib. 
55  ;  S.  C,  2  Keb.  841 ;  Fulham  v.  Jones,  cited  Pulteney  v.  Darlington, 
7  Bro.  P.  C.  530  ;  Foone  v.  Blount,  Cowp.  467.  But  it  would  be  bound 
as  real  assets  by  a  judgment :  Frederick  v.  Aynscombe,  1  Atk.  392. 
However,  since  the  passing  of  3  &  4  Will.  4,  c.  104,  money  directed  to 
be  laid  out  in  the  purchase  of  land  will  be  liable,  as  other  real  assets,  to 
the  payment  of  simple  contract  debts. 

Upon  the  same  principle,  money  agreed  or  directed  to  be  converted 
into  land,  will  be  subject  to  tenancy  by  the  curtesy  ;  thus,  in  Sweetapple 
v.  Bindon,  2  Vern.  536,  where  A.  bequeathed  300Z.  to  be  laid  out  in 
land,  and  settled  to  the  use  of  her  daughter  and  her  children,  and  if 
her  daughter  died  without  issue,  to  go  over,  the  husband  of  the  daugh- 
ter was  held  to  be  tenant  by  the  curtesy,  although  no  purchase  had  been 
made  during  his  wife's  lifetime.  And  see  Gnnningham  v.  Moody,  1 
Ves.  174;  Dodson  v.  Hay,  3  Bro.  C.  C.  404;  Follett  v.  Tyrer,  14  Sm. 
125:  but-  since,  by  a  singular  anomaly,  a  woman  was  not  entitled  to 
dower  out  of  an  equitable  estate,  she  was  not  dowable  out  of  money 
directed  to  be  laid  out  in  land:  Cunningham  v.  Moody,  1  Ves.  176; 
Crabtree  v.  Bramble,  3  Atk.  687  ;  but  now,  by  3  &  4  Will.  4,  c.  105, 
women  married  after  the  1st  of  January,  1834,  whose  dower  has  not 
been  barred,  will  be  dowable  out  of  equitable  estates,  and  it  would  seem 
to  follow  that  they  will  be  dowable  out  of  money  to  be  laid  out  in 
lands  of  inheritance. 

Money  agreed  or  directed  to  be  laid  out  in  land,  will  pass  under  a 
general  devise  of  all  the  lands  of  the  person  entitled  to  it  (  Greenhill  v 
Greenhill,  2  Vern.  679 ;  Prec.  Ch.  320  ;  Guidot  v.  Guidot,  3  Atk.  256  ; 
Rashleigh  v.  Master,  1  Ves.  jun.  201 ;  S.  C,  3  Bro.  C.  C.  99 ;  Biddulph 
v.  Biddulph,  12  Ves.  161 ;  Green  v.  Stephens,  17  Ves.  77) ;  or  by  a  de- 
vise of  "  all  his  lands  in  a  particular  county,  or  elsewhere,"  although  it 
has  been  argued,  that  the  testator  must  have  alluded  to  land,  and  some- 
thing local:  Lingen  v.  Sowray,  1  P.  Wms.  172. 

Although  a  will  not  coming  within  the  operation  of  the  late  Wills 
Act  (1  Vict.  c.  26),  would  not  pass  lands  agreed  to  be  purchased  after 
its  execution  (Langford  v.  Pitt,  2  P.  Wms.  629)  ;  yet,  where  money  was 
agreed  or  directed  to  be  laid  out  in  the  purchase  of  lauds,  to  be  settled 
on  the  testator  and  his  heirs,  even  if  the  money  were  not  laid  out  in  the 
purchase  of  lands  until  after  he  had  made  his  will,  they  would  in  equity 
r*QqK-i  Pass  ^  it  under  a  general  *devise.  See  Lingen  v.  Sowray,  1 
Eq.  Ca.  Ab.  175,  pi.  5  ;  but  now,  lands  purchased  after  the  exe- 
cution of  a  will  may  pass  by  it  at  law.  See  1  Vict.  c.  26,  s.  24,  which  en- 
acts, "  that  every  will  shall  be  construed  with  reference  to  the  real  es- 
tate, and  personal  estate,  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of  the  testator,  un- 
less a  contrary  intention  shall  appear  by  the  will." 

Upon  the  same  principle,  money  agreed  or  directed  to  be  laid  out  in 
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land  will  not  pass  as  money  by  a  general  bequest  to  a  legatee ;  though 
it  will  by  a  particular  description,  as  so  much  money  to  be  laid  out  in 
land  (Gross  v.  Addenbrook,  cited  in  the  note  to  Lechmere  v.  Earl  of 
Carlisle,  3  P.  Wms.  222 ;  Edwards  v.  The  Countess  of  Warwick,  2 
P.  Wms.  Ill ;  Gillies  v.  Longlands,  4  De  G.  &  Sm.  372)  ;  and  although 
previously  to  the  late  Wills  Act  (which  enacts,  that  no  will  of  an  infant 
6hall  be  valid),  infants  of  the  age  of  fourteen  years  might  by  will  have 
disposed  of  their  personalty,  they  could  not,  by  will,  have  disposed  of 
money  directed  to  be  converted  into'land  :  Earlom  v.  Saunders,  Amb. 
241. 

Money  agreed  or  directed  to  be  laid  out  in  the  purchase  of  land,  ac- 
quires the  descendible  properties  of  land  ;  but  with  respect  to  the 
rights  of  the  heir  of  the  person  upon  whom  money  impressed  with  the 
character  of  realty  is  settled,  it  is  necessary  to  distinguish  between 
those  cases  where  the  heir  claims  the  payment  of  the  money  from  stran- 
gers, and  those  cases  where  he  claims  the  payment  from  the  personal 
representatives  of  his  own  ancestor.  Where  the  heir  claims  payment 
of  the  money  from  strangers,  he  will,  it  seems,  in  all  cases  be  preferred 
to  the  personal  representatives  of  his  ancestor.  Thus,  where  money 
has  been  bequeathed  to  be  invested  in  land,  for  the  use  of  the  ancestor 
and  his  heirs ;  or  where,  on  the  marriage  of  the  ancestor,  money  has 
been  deposited,  either  by  him  or  by  a  stranger,  in  the  hands  of  trustees, 
to  be  laid  out  in  land,  to  be  settled  upon  himself  for  his  life,  remainder 
to  his  wife  for  her  life,  with  remainder  to  their  issue,  and  in  default  of 
issue  to  the  ancestor  and  his  heirs ;  or  if,  on  the  marriage  of  the  ances- 
tor, there  be  a  covenant  on  the  part  of  a  stranger  to  lay  out  money  in 
the  purchase  of  laud,  to  be  settled  to  the  same  uses,  and  the  ancestor 
die  without  issue — in  all  these  cases  the  heir  of  the  ancestor,  and  not  his 
personal  representatives,  will  be  entitled  to  the  money  to  be  laid  out  in 
the  purchase  of  land  :  Scudamore  v.  Scudamore,  Prech.  Ch.  543 ; 
Disher  v.  Disher,  1  P.  Wms.  204  ;  Chaplin  v.  Horner,  1  P.  Wms.  487  ; 
Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  171 ;  Knights  v.  Atkins, 
3  Vern.  20. 

*If  the  heir  seeks  payment  of  the  money  from  the  personal  rep- 
resentative of  the  ancestor,  his  claims  will  be  superior  to  those  of  L  -J 
the  personal  representatives,  if  there  be  any  prior  outstanding  interest  in 
the  fund  in  another  person.  Thus,  where  the  ancestor  has  covenanted  to 
lay  out  a  sum  of  money  in  land,  to  be  settled  upon  himself  for  life,  re- 
mainder to  his  wife  for  her  life,  remainder  to  the  issue  of  the  marriage  ; 
if,  on  the  death  of  the  ancestor,  the  wife  or  any  issue  be  living,  although 
tliey  may  afterwards  die,  the  heir  can  call  upon  the  personal  represen- 
tatives for  the  money;  Kettleby  v.  Atwood,  1  Yern.  298,  471  ;  Lancy 
v.  Fairechild,  2  Yern.  101 ;  Chaplin  v.  Horner,  1  P.  Wms.  483  ;  Lech- 
mere v.  Earl  of  Carlisle,  3  P.  Wms.  211 :  Cas.  t.  Talb.  80 :  Oldham  v. 
Hughes,  2  Atk.  452 ;    Wrightson  v.  Macauley,  4  Hare,  487. 
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If,  however,  the  wife  die  in  the  lifetime  of  the  ancestor,  leaving  no 
issue  of  the  marriage,  then,  as  the  obligation  to  lay  out  and  the  right  to 
call  for  the  money  centre  in  the  same  person — viz.,  the  ancestor— the 
covenant,  without  auy  act  on  his  part,  will  be  considered  as  discharged  : 
the  money,  to  use  a  quaint  expression,  is  "  at  home,"  and  the  heir  will 
have  no  equity  against  the  representatives  of  his  ancestor.  Thus,  in 
Chicester  v.  Bickerstaff^  2  Tern.  295,  it  appears  that,  on  the  marriage 
of  Sir  John  Chichester  with  the  daughter  of  Sir  Charles  Bickerstaff, 
Sir  Charles,  by  articles,  was  to  pay  1500L  in  part  of  the  portion,  which, 
together  with  1500L  more,  to  be  advanced  by  Sir  John  within  three 
years  after  the  marriage,  was  to  be  invested  in  land,  and  settled 
on  Sir  John  for  life,  his  intended  wife  for  life,  remainder  to  their 
issue,  remainder  to  Sir  John's  right  heirs.  Within  a  year  of  the 
marriage  the  wife  died,  and  Sir  John  three  days  after  without 
issue.  Sir  John,  by  his  will,  made  Sir  Charles  his  executor,  and 
devised  the  residue  of  his  personal  estate,  after  debts,  &c,  paid, 
to  Frances  Chichester,  his  sister.  The  heir-at-law  of  Sir  John 
filed  a  bill  against  Sir  Charles,  to  compel  him  to  pay  the  1500Z.,  insist- 
ing that,  by  virtue  of  the  marriage  articles,  the  money  ought  to  be 
looked  on  and  considered  in  equity  as  land,  and  therefore  belonged  to 
him  as  heir.  But  Lord  Somers  said,  "  This  money,  though  once  bound 
by  the  articles,  yet  when  the  wife  died  without  issue,  became  free  again, 
and  was  under  the  power  and  disposal  of  Sir  John,  as  the  land  would 
likewise  have  been  in  case  a  purchase  had  been  made  pursuant  to  the 
articles,  and  therefore  would  have  been  assets  to  a  creditor,  and  must 
have  gone  to  the  executor  or  administrator  of  Sir  John  ;  and  this  case 
is  much  stronger  where  there  is  a  residuary  legatee ;"    and  therefore 

dismissed  the  bill.     Doubts  have  been  thrown  upon  *this  case 
r*83Tl 

L  by  Sir  Joseph  Jekyll,  M.  R.,  in  Lechmere  v.  Earl  of  Gar- 

lisle,  3  P.  Wms.  221,  and  by  Lord  Talbot,  in  Lechmere  v.  Lechmere, 
Cas.  t.  Talb.  90  ;  but  they  seem  to  have  supposed  that  the  plaintiff  in 
this  suit  sought  the  1500Z.  which  Sir  Charles  was  to  pay,  and  to  have 
overlooked  the  fact,  that  Sir  Charles  was  the  executor  of  Sir  John,  and 
that  the  plaintiff  must  have  claimed  the  1500Z.  to  be  advanced  by  Sir 
John.  In  the  great  case  of  Pulteney  v.  Darlington,  1  Bro.  C.  C.  238, 
Lord  Thurlow,  evidently  considered  that  the  1500Z.  to  be  paid  by  Sir 
John  was  sought  by  the  heir-at-law  from  the  assets  in  the  hands  of  Sir 
Charles,  his  executor;  for  he  says,  "  Where  a  sum  of  money  is  in  the 
hands  of  one,  without  any  other  use  but  for  himself,  it  will  be  monej^, 
and  the  heir  cannot  claim ;  like  the  case  of  Chichester  v.  Bickerstaff, 
against  which  I  think  there  is  no  judgment,  though  there  are  a  number 
of  opinions. — I  know  no  better  authority  than  that  case."  In  the  case 
of  Pulteney  v.  Darlington,  1  Bro.  C.  C.  223,  money  impressed  with  the 
qualities  of  realty  had  come  to  the  hands  of  the  person  (Lord  Bath) 
solely  entitled  to  it  under  the  ultimate  limitation  in  fee  ;  and  the  person 
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so  entitled,  without  taking  any  notice  of  the  particular  sum,  devised  all 
his  manors,  &c,  which  he  was  seised  or  possessed  of,  or  to  which  he  was  in 
anywise  entitled  in  possession,  reversion,  or  remainder,  or  which  should 
thereafter  be  purchased  with  any  trust  monies  (except  certain  estates 
therein  mentioned),  to  his  brother  H.  in  fee,  and  gave  him  all  the  resi- 
due of  his  personal  estate,  and  made  him  executor.  His  brother  H. 
subsequently,  by  his  will,  gave  all  his  estates,  by  local  descriptions,  to 
certain  uses  therein  mentioned,  and  all  his  money,  securities  for  money, 
goods,  chattels,  and  personal  estate,  not  before  disposed  of,  to  his  execu- 
tors, for  certain  trusts  mentioned  in  his  will.  Lord  Thurlow  affirming  the 
decree  of  Lord  Bathurst,  dismissed  the  bill  brought  by  the  heir-at-law  to 
have  the  money  laid  out  in  land.  "  If,"  said  his  Lordship,  "  A.  B.  has  in 
his  possession  20,000L  to  be  laid  out  in  land  for  his  use,  he  has  nobody  to 
sue ;  the  right  and  the  thing  centering  in  one  person,  the  action  is  ex- 
tinguished ;"  and  after  citing  and  commenting  upon  the  cases  on  this 
subject  his  Lordship  added,  "  The  use  I  make  of  these  cases,  notwith- 
standing the  dicta  they  contain,  is  this,  that  where  a  sum  of  money  is 
in  the  hands  of  one  without  any  other  use  but  for  himself,  it  will  be 

money,  and  the  heir  cannot  claim But  whether  that  is  clearly 

so  or  not,  circumstances  of  demeanour  in  the  person  (even  though 
slight)  will  be  sufficient  to  decide  it :  a  very  little  would  do  ;  receiving 
it  from  the  trustees,  there  is  no  doubt,  would  be  sufficient.  Lord  Bath 
did  receive  it ;  he  had  it  in  his  hands.  Suppose  he  had  it  by  way  of 
♦covenant — otherwise,  where  would  there  be  an  end  ?  If  he  r*qqcn 
kept  it,  subject  to  a  covenant  to  lay  it  out  for  fifty  years,  should 
the  heir  come  for  it  at  the  end  of  that  term  ?  It  would  lead  to  infinite 
inconveniences."  This  decision  was  affirmed  upon  appeal  in  the  House 
of  Lords,  1  Bro.  P.  C,  Toml.  ed.  530,  and  "  went,"  as  Lord  Eldon 
says,  "  no  further  than  this,  that  if  the  property  was  at  home,  in  the 
possession  of  the  person  under  whom  they  claimed  as  heir  and  execu- 
tor, the  heir  could  not  take  it ;  but  if  it  stood  out  in  a  third  person  he 
might ;  and  the  question  in  that  cause  was,  not  upon  the  equity  between 
the  heir  and  executor,  but  whether  the  money  was  at  home  :  "  8  Ves. 
235  ;  Rich  v.  Whitfield,  2  L.  R.  Eq.  583. 

It  may  be  here  mentioned,  that  Lord  Rosslyn,  in  the  case  of  Walker 
v.  Denne,  2  Ves.  jun.  lib,  1*76,  observed,  that,  as  between  the  heir  and 
personal  representative,  their  rights  were  pure  legal  rights  ;  that  chance 
decided  what  should  be  real,  what  personal ;  and  that  neither  had  a 
scintilla  of  equity  to  make  the  property  that  which  it  is  not  in  fact. 
And  the  same  opinion  is  expressed  in  Oxenden  v.  Lord  Gompton,  2  Ves. 
jun.  10-  Lord  Gompton  v.  Oxenden,  2  Ves.  jun.  265.  This  doctrine, 
however,  of  Lord  Rosslyn's  has  been  repeatedly  dissented  from  in  sub- 
sequent decisions.  "  I  am  disposed,"  said  Lord  Eldon,  "  to  say,  not- 
withstanding the  opinion  of  Lord  Rosslyn,  in  Walker  v.  Denne,  and 
some  other  modern  authorities,  that  if  an  instrument  is  to  be  taken  to 


1128  EQUITABLE     CONVERSION. 

impress  a  fund  with  real  qualities  immediate^'  upon  the  execution,  in 
the  question  between  the  heir  and  executor,  the  money  being  once  clearly 
impressed  -with  real  uses,  as  land,  and  one  of  these  uses  being  for  the 
benefit  of  the  heir,  the  impression  will  remain  for  his  benefit ;  and,  to 
put  an  end  to  that  impression,  it  must  be  shown  either  that  the  money 
was  in  the  possession  of  a  person  who 'had  in  himself  both  the  heirs  and 
executors,  or  he  must  do  some  act  to  denote  a  change  of  his  intention 
as  to  the  devolution  of  the  property  upon  either ;  and  it  is  not  correct 
to  say  the  Court  does  not  interpose  between  volunteers,  if  they  give  to 
the  executor  that  money  which  the  instrument  has  given  to  the  heir :  " 
Wheldale  v.  Partridge,  8  Ves.  235.  See  Lechmere  v.  Lechmere,  Cas. 
temp.  Talb.  90 ;  and  Sir  W.  Grant,  M.  R.,  in  Thornton  v.  Hawley,  10 
Ves.  138,  also  observes,  "There  is  no  weight  in  the  circumstance  that 
the  property  is  found  in  the  shape  of  money  or  land,  for  the  character  is 
be  found  in  the  deed  ;  and  in  Wheldale  v.  Partridge,  the  Lord  Chancel- 
lor lays  down,  in  which  I  perfectly  concur,  that  it  is  a  circumstance 
that  goes  no  way,  except  when  the  fund  gets  into  the  possession  of  a 
r*83<n  Party  wn0  *would  have  it  in  either  way:  "  Kirkman  v.  Miles, 
13  Ves.  338;  and  see  Stead  v.  Newdigate,  2  Mer.  521;  In  re 
Pedder's  Settlement,  5  De  Gex,  Mac.  &  Gr.  890. 

Money  notionally  converted  into  land,  will  not,  however,  be  consid- 
ered as  converted  into  land  so  as  to  render  it  liable  to  succession  duty. 
See  Be  De  Lancey,  5  L.  R.  Exch.  102  ;  there  the  testator,  who  died  in 
1800,  by  his  will  bequeathed  to  trustees  a  fund  to  be  laid  out  in  land, 
which  was  to  be  conveyed  to  the  use  of  his  eldest  son  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to  the  testator's  second 
son  for  life,  with  remainder  to  his  first  and  other  sous  in  tail  male  ;  with 
remainder  to  the  testator's  own  right  heirs.  The  testator's  two  sons 
died  without  issue  and  intestate,  and  at  the  death  of  the  survivor,  the 
testator's  daughter,  his  only  other  child,  became  entitled  to  the  fund  as 
his  heir-at-law,  and  also  as  heir-at-law  of  her  two  brothers.  The  fund 
was  never  invested,  and  remained  money  at  the  death  of  the  daughter. 
No  act  had  been  done  by  any  one  amounting  to  an  election  to  treat  the 
fund  either  as  money  or  as  land,  and  a  grandson  of  a  brother  of  the  tes- 
tator took  the  fund  as  heir-at-law.  It  was  held  by  the  Court  ot  Ex- 
chequer Chamber,  affirming  the  decision  of  the  Court  of  Exchequer  (re- 
ported 4  L.  R.  Ex.  345),  that  the  fund  was  not  liable  to  succession  duty 
under  (16  &  17  Vict.  c.  51)  s,  50,  as  being  converted  into  land,  but  to 
legacy  duty  as  personalty,  and  subsequently  it  was  held  that  duty  was 
payable  at  the  rate  of  51.  per  cent. :  G  L.  R.  Exch.  286  ;  S.  C,  affirmed 
in  the  Exch.  Ch.  7  L.  R.  Exch.  140. 

It  seems  that  money  agreed  or  directed  to  be  laid  out  in  land,  and 
settled  upon  a  person  in  fee,  will  not  upon  his  death  without  heirs  be 
converted  in  equity,  so  that  it  should  escheat  to  the  Crown.  "  To  con- 
vert for  the  Crown,"  says  Lord  Rosslyn,  "  is  too  extraordinary  for  a 
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court  of  equity:  "  Walker  v.  Denne,  2  Ves.  jun.  170,  185  ;  Burgess  v. 
Wheale,  1  Eden,  177 ;  Henchman  v.  Attorney-General,  3  My.  &  K.  483, 
494. 

Where  money  impressed  with  the  character  of  realty  belongs  to  a  per- 
son who  is  convicted  of  felony,  it  will  not  be  forfeited  to  the  Crown,  as 
would  be  the  case,  if  it  were  not  for  the  notional  convei'sion  :  lie  Har- 
rop's  Estate,  3  Drew,  726  ;  and  see  In  re  Wharton,  5  De  G.  Mac.  &  G. 
33 ;  In  re  Thompson's  Trusts,  22  Beav.  506  ;  Attorney-General  v.  Sands, 
Tud.  Lead.  Ca.  R.  Prop.  2nd  ed.  664,  694. 

It  may  be  here  mentioned  that  where  personalty  has  been  left  to  be 
invested  in  land  to  go  upon  the  same  trusts  as  other  real  property,  it 
may,  in  some  cases,  be  laid  out  in  improving  such  real  ^property.  r^o  j  ft-i 
Thus,  in  the  case  of  Lord  Hotham's  Trusts,  12  L.  R.  Eq.  76, 
the  late  Lord  Hotham,  by  his  will,  directed  his  trustees  to  lay  out 
his  residuary  personalty  in  the  purchase  of  land  to  go  along  with 
certain  settled  property.  The  settled  property  comprised  an  advow- 
son,  of  which  the  parsonage-house  was,  at  the  testator's  death,  in  a 
ruinous  state,  and  he  was  about  to  rebuild  it.  It  was  held  by  Sir  R. 
Malins,  V.  C,  that  the  trustees  might  properly  lay  out  part  of  the  re- 
siduary personalty  in  rebuilding  the  house,  inasmuch  as  by  so  doing 
they  would  increase  the  value  of  the  advowson,  and,  therefore,  of  the 
settled  estates.  See  also  In  re  Incumbent  of  Whitfield,  1  J.  &  H.  610; 
In  re  Dummer's  Will,  2  De  G.  Jo.  &  Sm.  515. 

As  to  the  conversion  of  land  into  money  by  contract  or  will.'] — Upon 
the  same  principle  as  money  agreed  or  directed  to  be  laid  out  in  land 
will  be  considered  in  equity  as  land,  so  land  agreed  or  directed  to  be 
sold  will  be  considered  as  money,  and  as  such  will  not  pass  under  a  de- 
vise of  land  {Elliott  v.  Fisher,  12  Sim.  505)  ;  but  will  pass  under  a 
general  residuary  bequest  of  personal  estate  (Stead  v.  Newdigate,  2  Mer. 
521 ;  Farrar  v.  Earl  of  Winterton,  5  Beav.  1 ;  Midland  Counties  Rail- 
way Company  v.  Oswin,  1  Coll.  74  ;  Gover  v.  Davis,  29  Beav.  222  ;  and 
see  Savile  v.  Kinnard,  11  Jur.  (N.  S.)  195,  13  W.  R.  (V.  C.  K.)  308)  ; 
and  in  case  of  intestacy,  will  go  to  the  personal  representatives  (Gilb. 
Lex  Pretoria,  243  ;  Ashby  v.  Palmer,  1  Mer.  296 ;  Burton  v.  Hodsoll,  2 
Sim.  24 ;  Biggs  v.  Andrews,  5  Sim.  424  ;  Elliott  v.  Fisher,  12  Sim.  505  ; 
Griffith  v.  Ricketts,  4  Hare,  299  ;  ffardey  v.  Hawkshaw,  12  Beav.  552)  : 
who  may  maintain  a  bill,  in  the  case  of  a  contract  to  sell  by  a  vendor; 
against  his  heir-at-law  and  the  purchaser  for  specific  performance  :  Hod- 
del  v.  Pugh,  33  Beav.  489. 

A  mere  notice  to  treat  given  by  a  railway  company,  or  other  persons 
having  compulsory  powers  to  purchase  lands,  to  an  owner  of  land  in 
fee  (being  sui  juris),  although  it  may  so  far  constitute  an  obligation  as 
to  enable  the  company  to  restrain  the  landowner  from  putting  up  the 
property  for  sale  by  auction  ( The  Metropolitan  Railway  Company  v. 
Woodhouse,  11  Jur.  (N.  S.)  296 ;  13  W.  R.  (V.  C.  S.)  516),  will  not 
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operate  as  a  conversion  of  the  land  into  personalty  (Haynes  v.  Haynes, 
1  Dr.  &  Sm.  426,  where  Kindersley,  V.  C,  overruling  Walker  v.  The 
Eastern  Counties  Railway  Company,  6  Hare,  594),  although  the  land- 
owner state  the  price  he  is  willing  to  accept,  if  he  die  before  the  accep- 
tance of  his  offer ;  Re  Battersea  Park  Acts,  Ex  parte  Arnold,  32  Beav. 
r*8411  ^^  >  2  N.  R.  25"? ;  Richmond  v.  North  London  Railway  *  Com- 
pany, 5  L.  R.  Eq.  352,  358.  It  is  clear,  moreover,  that  the  no- 
tice given  by  the  railway  company  to  the  landowner  cannot  operate  for 
an  indefinite  time;  it  must  be  acted  upon  within  reasonable  time,  or  it 
must  be  deemed  to  be  abandoned :  Richmond  v.  North  London  Railway 
Co.,  5  L.  R.  Eq.  358. 

But  where  a  notice  to  take  lands  by  a  company  under  their  compul- 
sory powers  is  followed  up  by  the  company  and  landowner  fixing  upon 
the  price,  the  contract  is  complete,  and  conversion  will  take  place. 
Thus,  in  Ex  parte  Hawkins,  13  Sim.  569,  the  Common  Council  of  Lon- 
don being  empowered  by  a  local  Act  of  Parliament  to  take  a  freehold 
house  belonging  to  A.,  for  the  purposes  of  the  act,  at  the  expiration  of 
six  months  after  notice  given  of  their  intention  to  take  the  same,  served 
A.  with  the  required  notice  in  September,  1840.  The  amount  of  the 
purchase-money  was  afterwards  agreed  upon,  and  an  abstract  of  A.'s 
title  was  sent  to  the  Common  Council.  In  April,  1841,  A.  died,  having 
by  his  will,  dated  in  1837,  devised  his  real  estate  to  B.,  and  his  residuary 
personal  estate  to  C.  Upon  a  petition  being  presented  by  the  execu- 
tors of  the  residuary  legatee  for  the  pajrment  to  them  of  the  purchase- 
money,  which  after  A.'s  death,  had  been  paid  into  court  under  the  act, 
it  was  contended  by  the  devisee,  that  as  the  notice  given  by  the'  Com- 
mon Council  of  their  intention  to  take  the  premises  did  not  amount  to 
a  binding  contract  within  the  Statute  of  Frauds,  the  purchase-money 
retained  the  character  of  realty.  However,  Sir  L.  Shadwell,  V.  C,  held, 
that  it  was  part  of  the  testator's  personal  estate,  and  that,  subject  to  his 
debts,  it  belonged  to  his  residuary  legatee.  "  Although,"  said  his 
Honor,  "  there  was  no  binding  contract  within  the  Statute  of  Frauds,  I 
think  that  there  was  that  which  was  tantamount  to  it ;  for  the  act  made 
it  lawful  for  the  Common  Council  to  take  and  use  any  tenements  and 
hereditaments  which  they  might  deem  it  necessary  or  expedient  to  take, 
use,  or  pull  down  and  remove  for  the  purposes  of  the  act,  at  the  expira- 
tion of  six  months  after  notice  in  writing  of  their  intention  to  take  or 
use  the  same,  given  to  the  owners  or  the  occupiers  thereof.  The  effect 
of  that  provision  was  to  give  to  the  Common  Council  a  parliamentary 
power  to  contract  for  the  tenements  required  for  the  purposes  of  the 
Act ;  and  under  the  same  provision,  they  had  power  to  enter  upon  the 
tenements  at  law  :  a  much  stronger  power  than  could  have  been  given 
by  any  private  contract  between  them  and  the  owners  of  the  tenements." 
And  see  Midland  Counties  Railway  Company  v.  Oswin,  1  Coll.  H; 
Oalliers  v.  Allen,  13  Sim.  577,  n. ;    The  Regent's   Canal   Company  v. 
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Ware,  23  Beav.  575 ;  *Nash  v.   The   Worcester  Improvement  pg^l 
Commissioners,  1  Jur.  (N.  S.)  973. 

So  where  the  owner  in  fee  of  an  estate  having  devised  it  to  an  infant, 
agreed  with  a  Railway  Company  under  their  compulsory  powers  to  sell 
a  portion  of  it  to  the  Company.  The  owner  died  before  the  completion 
of  the  purchase,  without  having  altered  his  will.  It  was  held  by  Sir  J. 
Romilly,  M.  R.,  that  the  executors  of  the  landowner,  and  not  the  de- 
visee, were  entitled  to  the  purchase-money,  and  to  the  compensation  for 
severance,  and  that  the  Railway  Company  was  bound  to  pay  the  costs 
of  the  infant  devisee :  In  re  The  Manchester  and  Southport  Railway 
Company,  19  Beav.  365. 

Where  the  donee  of  a  power  agrees  to  sell  land  to  a  Railway  Com- 
pany, and  dies  before  the  execution  of  the  power,  a  Court  of  equity  will 
supply  the  defect  in  the  execution  of  the  power,  and  the  personal  repre- 
sentative of  the  donee  will  be  entitled  to  the  purchase-money  as  personal 
estate.  See  In  re  Dykes'1  Estate,  7  L.  R.  Eq.  337  :  there  under  a  settle- 
ment, certain  lands  stood  limited  to  such  uses  as  Dykes  should  by  deed 
appoint,  and  subject  thereto  to  the  use  of  Dykes  and  the  heirs  of  his 
body,  with  remainders  over.  Dykes  was  also  entitled  in  fee  to  certain 
other  lands.  A  Railway  Company  required  part,  both  of  the  settled 
estate,  and  of  the  lands  to  which  Dykes  was  absolutely  entitled.  By  an 
agreement,  not  under  seal,  made  between  Dj'kes  and  two  of  the  directors 
of  the  Company,  after  reciting  that  Dykes  was  owner  of  certain  lands, 
part  of  which,  being  those  specified  in  the  schedule  thereto,  were  re- 
quired by  the  Company,  and  that  the  purchase-money  and  compensation 
to  be  paid  to  Dykes,  in  respect  of  the  taking  of  such  lands  had  not  been 
ascertained,  and  that  it  had  been  agreed  to  refer  these  matters  to  arbi- 
trators and  an  umpire  therein  named,  the  parties  thereto  bound  them- 
selves to  abide  by  the  determination  of  the  arbitrators  and  umpire. 
The  schedule  comprised  the  lands  required  by  the  Company,  without 
any  distinction  as  to  the  titles  under  which  they  were  respective^  held, 
and  a  single  sum  was  awarded  to  Dykes  as  the  purchase-monies  for  the 
whole  thereof.  Before  any  conveyance  was  executed  Dykes  died.  It 
was  held  by  Lord  Romilly,  M.  R.,  that  the  agreement  operated  in  equity, 
as  an  execution  of  the  power  of  appointment  in  the  settlement,  and  that 
the  purchase-money  was  payable  to  the  legal  personal  representative  of 
Dykes,  as  part  of  his  personal  estate.  "  The  principle,"  said  his  Lord- 
ship, "  upon  which  a  Court  of  equity  proceeds  is,  that  when  a  person 
enters  into  a  contract  for  the  execution  of  a  power  of  appointment  for 
valuable  consideration,  *but  does  not  carry  it  into  effect  and  ex-  r#Q4o-| 
ercise  the  power,  the  Court  will  supply  the  defect.  It  is  said 
that  here  the  vendor  has  not  entered  into  such  a  contract,  but  I  think 
that  is  saying  too  much.  The  testator  entered  into  a  contract  to  do  that 
which,  if  done,  would  be  a  good  execution  of  the  power.  He  contracted 
to  sell  at  a  price  to  be  found  by  arbitration ;  the  price  has  been  found  ; 
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and  that  constitutes  a  good  contract,  which  could  be  enforced  against 
him  and  his  heirs  and  devisees.  If  he  had  carried  this  contract  into 
effect,  and  executed  a  deed,  there  would  have  been  a  good  execution  of 
the  power,  and  I  am  therefore  of  opinion,  that  this  is  a  case  bound  by 
the  general  rules  of  equity,  with  respect  to  the  defective  execution  of 
powers." 

If,  however,  the*  agreement  of  the  Railway  Company  should  not  be 
for  the  purchase  of  land,  but  merely,  that  if  the  Company  take  any 
land  under  the  compulsory  powers  of  their  Act,  the  amount  shall  not 
be  determined  by  a  jury,  but  shall  be  at  a  fixed  sum  per  acre,  inasmuch 
as  the  subject-matter  of  the  contract  is  not  the  land  but  the  price  of 
the  land,  conversion  will  not  take  place,  and  upon  the  death  of  the 
landowner,  before  the  land  is  taken  by  the  Company,  it  will  go  to  the 
persons  entitled  to  his  real  estate  :  Ex  parte  Walker,  1  Drew.  508. 

Formerly  when  a  person  who  had  entered  into  a  contract  for  the  pur- 
chase of  land  in  fee  died  before  the  contract  was  completed,  his  devisee 
as  well  as  his  heir-at  law  was  entitled  to  have  the  purchase-money  paid 
out  of  the  personal  estate  ;  but  he  was  bound  to  show  that  there  was  a 
binding  contract  at  the  death  of  the  purchaser,  and  one  which  could  be 
enforced  against  an  unwilling  purchaser :  Garnett  v.  Acton,  28  Beav. 
333  ;  and  see  Lang  ford  v.  Pitt,  2  P.  Wms.  629,  632  ;  Broome  v.  Monch, 
10  Ves.  597,  612,  615. 

Where  the  purchaser  at  the  time  of  his  death  was  under  a  contract 
to  purchase  realty,  which  might  then  have  been  specifically  enforced 
against  him,  the  right  of  his  real  representative  was  not  affected  by 
anything  which  took  place  subsequently.  'Thus,  if  the  contract  ceased 
to  be  binding  on  the  purchaser's  representatives  in  consequence  of  the 
felling  of  ornamental  timber  hy  the  vendor  (Dart  V.  &  P.  245,  4th  ed.), 
or  was  rescinded  by  the  vendor  on  the  ground  of  delay  (  Whittaker^  v. 
Whittaker,  4  Bro.  C.  C.  31),  or  under  a  power  reserved  to  him  in  the 
contract  {Hudson  v.  Cook,  13  L.  R.  Eq.  417),  the  real  representative  of 
the  purchaser  was  entitled  to  receive  the  purchase-money  out  of  his  per- 
sonal estate.  See  also  Curve  v.  Bowyer,  5  Beav.  6,  n. ;  Ayles  v.  Cox, 
16  Beav.  23. 

r*R441  Where  an  heir-at-law  adopted  *a  parol  contract  of  his  ances- 
tor to  sell  land,  it  was  considered  to  have  been  converted,  and 
the  proceeds,  to  belong  to  the  personal  representatives  of  the  ancestor. 
See  Frayne  v.  Taylor,  33  L.  J.  Ch.  (N.  S.)  228.  There  A.  B.  entered 
into  a  verbal  agreement  to  sell  certain  real  estate,  but  died  intestate  as 
to  his  real  estate  before  the  agreement  was  carried  into  effect.  His 
heir-at-law  took  out  letters  of  administration,  and,  upon  the  request  of 
the  purchaser,  executed  a  conveyance  of  the  estate,  which  recited  the 
parol  contract  and  the  desire  of  the  purchaser  to  have  it  completed, 
and  the  consent  of  the  heir  to  do  so.  Upon  passing  the  residuary  ac- 
counts of  A.  B.'s  estate,  the  heir,  as  administrator,  gave  credit  for  the 
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sale-monies  as  "  produce  of  property  contracted  to  be  sold  in  A.  B.'a 
lifetime,  and  purchase  completed  after  his  death."  The  heir  subse- 
quently claimed  the  proceeds  of  the  sale  as  aiising  from  property  com- 
ing to  him  as  heir-at-law.  It  was  however  held  by  Sir  R.  T.  Kindersley, 
V.  C,  that  although  the  heir  might  have  repudiated  the  verbal  agree- 
ment, and  claimed  the  lands  as  heir,  and  sold  them  himself  in  that 
character,  yet,  as  he  had  in  fact  adopted  and  carried  out  the  agreement 
of  A.  B.,  the  land  must  be  considered  as  retrospectively  well  converted 
into  personal  estate,  and  that  the  proceeds  of  the  sale  belonged  to  the 
next  of  kin.  "  It  is  true,"  said  his  Honor,  "  the  testator  or  the  pur- 
chaser might  have  said,  '  The  Statute  of  Frauds  prevents  you  from 
compelling  me  to  perform,'  but  the  statute  does  not  make  the  agreement 
void.  The  statute  says,  no  suit  shall  lie  to  compel  him  to  carry  into 
effect  a  verbal  agreement.  It  appears  to  me  what  the  defendant  has 
done  is  with  design,  and  not  by  mistake,  but  knowing  what  he  was 
about ;  he  chose  to  say,  '  I  will  carry  out  the  contract  of  the  testator,' 
and  he  did  so." 

It  seems  that  if  the  heir-at-law  in  such  a  case  had  acted  under  a  mis- 
take, the  Court  would  have  allowed  the  matter  to  be  rectified.  lb.  p.  232. 

So  where  a  person  contracted  with-  a  builder  to  erect  a  house  on  a 
piece  of  Ireehold  land  belonging  to  him,  and  died  intestate  before  the 
house  was  finished,  it  was  held  by  Lord  Komilly,  M.  R.,  that  the  heir- 
at-law  was  entitled  to  have  the  house  finished  at  the  expense  of  the  per- 
sonal estate  of  the  intestate :   Cooper  v.  Jarman,  3  L.  R.  Eq.  98. 

It  must,  however,  be  remembered,  that  under  30  &  31  Vict.  c.  69, 
amending  Locke  King's  Act  (IT  &  18  Vict.  c.  113)  the  devisee  of  a 
purchaser  has  lost  his  right  to  compel  the  personal  representatives  to 
discharge  the  unpaid  purchase-money  (see  ante  p.  330,  668),  but  the 
right  of  the  heir-at-law  to  do  so  still  remains  intact :  *Harding  „»,., 
v.'Harding,  13  L.  R.  Eq.  493.  L         J 

A  contract  by  a  trustee  for  sale,  for  the  purchase  of  the  trust  prop- 
erty, as  it  cannot  be  enforced  in  equity,  will  not  be  considered,  as 
between  the  real  and  personal  representatives  of  the  purchaser,  as  a 
conversion  of  the  purchase-money  into  realty.  Thus,  in  Ingle  v.  Rich- 
ards, 28  Beav.  361,  a  trustee  for  sale  bought  the  trust  estate  at  an 
auction,  and  died.  It  was  held  by  Sir  John  Romilly,  M.  R.,  that  his 
heir-at-law  had  no  right,  as  against  his  next  of  kin,  to  have  the  contract 
completed  lor  his  benefit.  "  I  am  clear,"  said  his  Honor,  "  that  a  mere 
contract  between  a  trustee  for  sale  and  himself,  as  purchaser,  to  sell 
with  one  hand,  and  to  buy  with  the  other,  is  not  a  sufficient  contract, 
which  can  be  specifically  enforced  at  the  instance  of  the  heir-at-law,  for 
the  purpose  of  converting  his  personal  estate  into  real  estate,  and  thus 
altering  the  mode  of  descent." 

Upon  the  same  principle — viz.,  the  notional  conversion  of  land  into 
money — an  alien,  although  he  could  not  previously. to  the  Naturalisa- 
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tion  Act,  1810  (33  Vict.  c.  14)  hold  land  as  against  the  Crown,  would 
nevertheless,  be  entitled  to  the  proceeds  arising  from  the  sale  of  land 
devised  to  trustees  to  sell  for  his  benefit :  Du  Hourmelin  v.  Sheldon,  1 
Beav.  "79,  affirmed  on  appeal  by  Lord  Cottenham,  4  My.  &  Cr.  525. 
Where,  however,  there  was  no  trust  for  absolute  conversion,  and  the 
heir  was  an  alien,  the  Crown  was  entitled  to  the  estate :  Fourdrin  v. 
Gowdey,  3  My.  &-K.  383.  But  now,  by  the  Naturalisation  Act,  1870, 
which  is  not  retrospective,  aliens  may  hold  property  of  every  descrip- 
tion like  a  British-born  subject :  Sharp  v.  St.  Sauveur,  7  L.  R.  Ch. 
App.  343. 

Where  land  is  devised  to  trustees  upon  trust  to  convert  into  money 
for  purposes,  which  either  fail  or  never  take  effect,  and  the  testator  dies 
without  heirs,  the  lord  cannot  claim  by  escheat,  as  there  are  tenants  in 
possession,  nor  has  the  Crown  any  right  to  come  into  equity  to  ask  that 
the  land  should  be  converted,  in  order  that  it  might  take  the  money  as 
bona  vacantia,  nor  even  if  the  land  has  been  unnecessarily  converted, 
can  the  Crown  make  good  any  claim,  as  the  money  will  be  the  absolute 
property  of  the  trustees:  Taylor  v.  Haygarth,  14  Sim.  8;  Walker  v. 
Denne,  2  Ves.  jun.  185  ;   Gradock  v.  Owen,  2  Sm.  &  Gr.  241. 

The  Court  will  execute  a  trust  of  lands  for  an  alien  (created  prior  to 
the  Naturalisation  Act,  1870),  in  favour  of  the  Crown:  Barrow  v.  Wad- 
kin,  24  Beav.  1  ;  Sharp  v.  St.  Sauveur,  7  L.  R.  Ch.  App.  343,  overrul- 
ing Rittson  v.  Stordy,  3  Sm.  &  Giff.  230. 

The  doctrine  of  equitable  conversion  is  not  sufficient  to  give  a  court 
r*8ifi1  °^  Pr°kate  jurisdiction  over  *a  will  limited  to  real  property.  See 
In  the  goods  of  Jane  Bardon,  1  L.  R.  (P.  &  D.)  325  ;  there  it 
was  held  by  Lord  Penzance  that  a  will  limited  to  the  disposition  of  real 
property  only  was  not  entitled  to  probate,  although  it  contained  the 
appointment  of  an  executor,  and  the  real  estate  was  given  to  such  exe- 
cutor, with  directions  to  convert  the  same  into  personal  estate. 

Conversion  must  be  imperative.] — The  direction  to  convert  either 
money  into  land  or  land  into  money  must  be  express  and  imperative  ; 
for  if  conversion  be  merely  optional,  the  property  will  be  considered  as 
real  or  personal,  according  to  the  actual  condition  in  which  it  is  found. 
Thus,  in  Curling  v.  May,  cited  3  Atk.  255,  A.  gave  500Z.  to  B.,  in 
trust  that  B.  should  lay  out  the  same  upon  a  purchase  of  lands,  or  put 
the  same  out  on  good  securities,  for  the  separate  use  of  his  daughter  H. 
(the  plaintiff's  then  wife),  her  heirs,  executors,  and  administrators,  and 
died  in  1729.  In  1731,  EL,  the  daughter,  died  without  issue,  before  the 
money  was  invested  in  a  purchase.  The  husband,  as  administrator, 
brought  a  bill  for  the  money  against  the  heir  of  H.,  and  the  money  was 
decreed  to  the  administrator ;  for  the  wife,  not  having  signified  any  in- 
tention of  a  preference,  the  Court  would  take  it  as  it  was  found  ;  if  the 
wife  had  signified  any  intention,  it  should  have  been  observed,  but  it 
was  not  reasonable  at  that  time  to  give  either  her  heir  or  administrator, 


FLETCHER    V.     A  S  H  B  TJ  K  N  E  R  .  1135 


or  the  trustee,  liberty  to  elect ;  for  Lord  Talbot  said,  it  was  originally 
personal  estate,  and  yet  remained  so,  and  nothing  could  be  collected 
from  the  will,  as  to  what  was  the  testator's  principal  intention :  See  also 
In  re  Ibbitson's  Estate,  7  L.  R.  Eq.  229. 

So,  likewise,  if  money  is  directed  to  be  laid  out  "  in  government  or 
other  securities,  or  in  the  purchase  of  freeholds,"  or  "  to  remain  at  in- 
terest, or  be  laid  out  in  land,"  or  "  to  be  laid  out  in  freeholds  or  lease- 
holds ;"  or  if  similar  expressions  are  made  use  of,  leaving  the  nature  of 
the  investment  optional,  or  which  do  not  sufficiently  indicate  an  inten- 
tion that  the  money  should  be  laid  out  in  the  land  at  all  events,  no  con- 
version will  take  place  until  the  trustees  have  actually  exercised  their 
discretion,  which,  when  clearly  given  to  them,  the  Court  will  not  con- 
trol. See  Van  v.  Barnett,  19  Ves.  102 ;  Amler  v.  Amler,  3  Ves.  583  ; 
Walker  v.  Denne,  2  Ves.  jun.  170  ;  Wheldale  v.  Partridge,  5  Ves.  388; 
S.  C,  8  Ves.  227  ;  Polley  v.  Seymour,  2  Y.  &  C.  Exch.  Ca.  708  ;  Smith- 
wick  v.  Smithwick,  12  Ir.  Ch.  Rep.  181  ;  Atwell  v.  Atwell,  13  L.  R.  Eq. 
23. 

In  Bourne  v.  Bourne,  2  Hare,  35,  real  estate  was  conveyed  to  a 
trustee,  on  trust  to  permit  a  mortgagor  to  receive  the  rents  and  profits, 
and  upon  payment  of  the  *principal  and  interest  of  the  mort- 
gage debt,  as  therein  mentioned,  to  reconvey  the  estate  to  the  L  J 
mortgagor,  his  heirs  and  assigns ;  but  if  default  should  be  made  in  such 
payment,  then  that  the  trustees  should  enter  into  possession  of  the 
premises,  and,  at  his  discretion,  sell  the  same,  and  pay  over  the  residue 
or  surplus  (after  payment  of  the  debt,  interest,  and  costs)  to  the  mort- 
gagor, his  heirs,  executors,  administrators,  or  assig7is.  There  was  de- 
fault in  payment,  but  no  sale  of  the  estate  took  place  until  after  the 
death  of  the  mortgagor,  who  devised  it  to  the  plaintiffs  for  life,  with  re- 
mainder over  in  tail.  Sir  James  Wigram,  V.  C,  held,  that  there  was 
no' conversion,  but  that  the  surplus  proceeds  passed  by  the  devise  as 
real  estate.  "  If,"  said  his  Honor,  "  the  trustee  had  taken  the  property, 
with  absolute  directions  to  sell  and  convert  it,  the  circumstance,  that 
the  directions  had  not  been  carried  into  effect  at  the  death  of  the  testa- 
tor, might  have  been  immaterial,  and  it  might  hate  been  treated  as  per- 
sonalty. But  in  this  case,  there  was  no  absolute  or  compulsory  direction 
for  the  sale  or  conversion  of  the  estate ;  it  is  merely  an  authority,  in  a 
certain  event,  to  enter  into  possession  of  this  estate,  and  at  the  discre- 
tion of  the  trustee  to  sell  it,  for  the  purpose  of  recovering  payment  of 
the  debt  for  the  mortgagee.  The  direction  to  reconvey  the  estate,  in 
case  of  payment  of  the  mortgage-money,  is  inconsistent  with  the  notion 
that  there  was  any  intention  that  the  property  should  be  absolutely 
converted  by  the  effect  of  the  conveyance.  The  event  upon  the  happen- 
ing of  which  the  trustee  might  at  his  discretion  have  sold  the  estate — 
namely,  the  default  in  payment  of  the  mortgage-money — took  place  in 
the  lifetime  of  the  testator  ;  but  the  discretion  to  sell  had  not  been  ex- 
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ercised  at  the  time  of  his  death.  The  consequence  is,  that  the  estate 
passed  to  his  devisees  as  realty,  subject  to  the  mortgage,  and  the  trus- 
tee must  therefore  account  to  the  devisees  for  the  surplus  proceeds  of 
the  sale." 

And  where  trustees  have  a  mere  power  with  the  consent  of  a  person 
in  possession  of  certain  settled  estates  to  lay  out  personal  property  in 
land  to  be  settled  to  the  same  uses,  no  absolute  conversion  takes  place. 
Be  Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas.  524 ;  Lucas  v.  Brandreth, 
28  Beav.  213  ;  Edwards  v.  Tuck,  23  Beav.  268. 

So,  where  money  was  to  be  laid  out  in  the  purchase  of  lands  in  fee 
simple,  or  for  a  long  term  of  years  absolute  or  determinable  on  lives,  or 
of  copyhold  or  customary  lands,  "  with  the  joint  approbation  and  consent 
of  the  husband  and  wife,  and  not  without,"  and  no  approbation  or  con- 
sent was  given  by  them,  the  money  was  considered  as  unconverted,  and 
to  remain  as  personal  estate :  Bavies  v.  Goodhew,  6  Sim.  585. 
I~*848l  *But  although  conversion  is  apparently  optional,  as  where 
trustees  are  directed  to  lay  out  personalty,  "  either  in  the  pur- 
chase of  lands  of  inheritance,  or  at  interest,"  or  "in  land  or  some  other 
securities,"  as  they  shall  think  most  fit  and  proper ;  yet  if  the  limita- 
tions are  adapted  only  to  real  estates,  so  as  to  manifest  the  testator's 
intention  that  land  shall  be  purchased,  the  money  must  be  considered 
as  land,  although  it  be  not  actually  so  invested  by  the  trustees  :  Cowley 
v.  Hartstonge,  1  Dow,  361 ;  Cookson  v.  Reay,  5  Beav.  22,  12  C.  &  F. 
120  ;  Johnson  v.  Arnold,  1  Ves.  169.     See  also  Sugd.  Prop.  462. 

In  Earlom  v.  Saunders,  Amb.  241,  W.  P.  devised  lands  to  trustees 
and  their  heirs,  to  the  use  of  his  wife  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  Widdrington  Powell  and  William 
Powell,  in  fee,  as  tenants  in  common.  And  he  directed,  that  400Z.  should 
be  raised  by  his  executrix  out  of  his  personal  estate,  and  paid  by  her  to 
his  trustees,  or  one  of  them,  who  should  lay  out  the  same  in  a  purchase 
of  lands,  or  any  other  security  or  securities,  as  they  should  think  proper 
and  convenient ;  and  he  directed  that  the  lands  so  to  be  purchased,  and 
the  securitj'  or  securities  on  which  the  400L  should  be  so  laid  out,  should 
be  made  to,  and  settled  on,  the  trustees,  their  'heirs  and  assigns,  in  trust 
and  to  the  use  of  his  wife  for  life,  and  after  her  decease,  to  such  uses, 
and  under  such  provisions,  conditions,  and  limitations,  as  his  lands  be- 
fore devised  were  limited.  Lord  Hardwicke  held,  that  conversion  was 
not  at  the  election  of  the  trustees.  "  This  Court,"  said  his  Lordship, 
"  never  admits  trustees  to  have  such  election,  to  change  the  right,  un- 
less it  is  expressly  given  to  them.  Here  the  money  is  to  be  laid  out  in 
land  or  securities,  for  such  uses  as  the  land  is  before  settled.  If  it  is 
laid  out  in  securities  (which  are  personal),  all  the  limitations  might  not 
take  place ;  for  if  there  was  a  son  born,  he  would  take  the  whole  money, 
as  being  tenant  in  tail,  and  the  subsequent  limitations  would  be  defeated. 
The  only  way  to  make  the  clause  consistent  is,  that  the  money  be  laid 
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out  on  securities  till  lands  are  purchased,  and  the  interest  and  dividends, 
in  the  meantime,  to  go  to  such  persons  as  would  be  entitled  to  the  land." 
See  also,  Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  Ill ;  Bed  vide 
Atwell  v.  Atwell,  13  L.  R.  Bq.  23. 

Where  conversion  is  to  take  place  at  the  request  of  certain  persons,  if 
the  -words  of  request  are  merely  inserted  for  the  purpose  of  enforcing 
the  obligation  to  convert,  although  a  conversion  has  taken  place  with- 
out consent,  it  will  be  considered  to  have  been  properly  made.  Thus, 
where  the  limitations  are  only  adapted  to  real  estate,  a  direction  to  lay 
*outmoney  after  the  request  of  persons,  in  the  purchase  of  lands,  r^o^q-i 
will  be  construed  as  imperative,  although  no  request  may  have 
been  made,  and  there  is  a  declaration,  that  until  the  purchase  should  be 
made,  the  money  should  be  placed  out  on  securities,  and  a  disposition 
of  the  dividends«and  interest  in  the  meantime,  to  the  same  persons  to 
whom  the  rents  and  profits  of  the  estates  to  be  purchased  would  go. 
See  Thornton  v.  Eawley,  10  Ves.  129,  where  Sir  W.  Grant,  M.  R.,  ob- 
serves, in  reference  to  the  force  of  the  words  "  after  request :  "  "  Nothing 
is  more  common  than  to  direct  money  to  be  laid  out  upon  request.  The 
object  of  that  is,  only  to  insure  that  the  act  shall  be  done  when  the  re- 
quest, is  made — not  to  prevent  it  until  request."  See,  also,  the  judg- 
ment of  Hutchins,  Lord  Commissioner,  in  Symons  v.  Butter,  2  Vern. 
227,  approved  of  by  Lord  Thurlow,  in  Pulteney  v.  Darlington,  1  Bro. 
C.  C.  238,  and  in  Lechmere  v.  The  Earl  of  Carlisle,  3  P.  Wms.  219. 
Sir  J.  Jekyll,  M.  R.,  in  reference  to  Symons  v.  Butter,  says,  "  In  this 
last  case,  I  observe,  it  was  admitted,  that  if  there  had  not  been  the  clause 
in  the  articles,  that  the  purchase  should  be  made  with-  the  consent  of 
the  husband  and  wife,  it  must  have  been  taken  as  land.  Now  such 
clause  makes  no  manner  of  difference  ;  for  upon  a  convenient  purchase 
being  proposed,  the  Court  would  have  taken  on  themselves  to  judge 
thereof,  and,  without  some  reasonable  objection  made,  would  have  or- 
dered the  money  to  be  laid  out  in  it ;  so  that  such  clause  seems  to  have 
been  immaterial  in  the  marriage  articles,  and  as  if  omitted,  and  the 
opinion  of  Hutchins  to  have  been  well  grounded  :  "  sed  vide  Stead  v. 
Newdigate,  2  Mer.  530. 

Where,  however,  words  requiring  the  request  or  consent  of  parties 
to  a  sale  are  inserted  for  the  purpose  of  giving  a  discretion  to  them,  if 
the  sale  takes  place  without  their  request  or  consent,  the  proceeds  of 
the  sale  will  still  be  considered  as  land.  Thus  in  Davies  v.  Ooodhew,  6 
Sim.  585,  the  sale  was  to  be  "  with  the  joint  consent  and  approbation 
of  the  husband  and  wife,  and  not  without;"  conversion,  therefore,  in 
that  case,  was  held  to  be  not  imperative,  but  at  the  option  of  the  hus- 
band and  wife.     See  also  In  re  Taylor's  Settlement,  9  Hare,  596. 

Where  there  was  a  mere  discretionary  power  to  convert  real  prop- 
erty into  personalty,  and  to  distribute  it  amongst  a  class,  and  the  trus- 
tees died  after  having  made  only  a  partial  conversion,  the  discretionary 
vol.  i. — T2 
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power  having  been  extinguished  by  their  deaths,  it  was  held,  that  the 

class,  or  their  representatives,  must  take  the  respective  estates  as  they 

found  them  :    Walter  v.  Maunde,  19  Ves.  424;  Rich  v.  Whitfield,  2  L. 

•      R.  *Eq.  283.     And  see  Shipperdson  v.   Tower,  1  Y.  &  C.  C. 
[*850]  c_  44L 

The  result  will  be  different  where  the  power  is  imperative,  and  in  the 
nature  of  a  trust.  Thus,  in  Orieveson  v.  Kirsopp,  2  Keen,  653,  where 
a  testator  gave  to  his  widow,  "  for  the  benefit  and  advantage  of  his 
children,"  power  of  selling  his  W.  estate,  and  by  a  codicil,  he  expressed 
himself  in  effect  thus :  "  I  do  empower  my  wife  to  sell  all  my  estates 
"whatsoever,  and  the  money  arising  from  such  sale,  together  with  my 
personal  estates,  she  my  said  wife  shall  and  may  divide  and  proportion 
among  my  said  children,  as  she  shall  think  fit  and  proper,  or  as  she 
shall  direct  by  will."  The  widow  died  without  having  sold  or  appointed 
the  estate.  It  was  held,  by  Lord  Langdale,  M.  R.,  that  the  power  was 
in  the  nature  of  a  trust  for  the  children,  and  that,  subject  to  such  ap- 
pointment as  the  widow  might  have  made,  the  children  were  entitled  in 
equal  shares ;  and  that  the  direction  to  sell,  expressed  as  it  was, 
operated  as  a  conversion  of  the  real  estate,  and  that  the  children  were 
entitled  to  take  the  money  to  arise  from  the  sale  as  personalty.  See 
also  Burrell  v.  Basher field,  11  Beav.  525. 

The  conversion  of  land  into  money  may  be  implied  without  any  ex- 
press words  directing  a  sale.  (See  Mower  v.  Orr,  7  Hare,  475.)  But 
in  order  to  effect  such  conversion  the  intention  must  be  clear.  Cornick 
v.  Pearce,  lb.  477 ;  see  also  Greenway  v.  Greenway,  1  Giff.  131. 

Under  the  general  Stamp  Act  (55  Geo.  3,  c.  184,  Sched.  part  3), 
"money  to  arise  from  the  sale,  mortgage,  or  other  disposition,  of  any 
real  or  heritable  estate  directed  to  be  sold,  mortgaged,  or  otherwise  dis- 
posed of,"  is  liable  to  the  paj'ment  of  legacy  duty.  The  question  often, 
then,  arises,  whether  the  direction  for  conversion  is  absolute  and 
imperative,  or  merely  optional ;  for  in  the  former  case,  the  real  estate 
is  liarjle  to  the  payment  of  legacj'  duty,  even  though  it  be  not  sold, 
in  consequence  of  the  person  absolutely  entitled,  electing  to  take  it,  in- 
stead of  the  proceeds  to  arise  from  a  sale  :  Attorney-General  v.  Eolford, 
1  Price,  426 ;  Advocate-General  v.  Ramsey's  Trustees,  2  Cr.  M.  &  R. 
224,  n. ;  Williamson  v.  The  Advocate-General,  10  C.  &  F.  1 ;  while  in 
the  latter  case  it  is  clear,  if  the  trustees,  in  the  exercise  of  their  discre- 
tion, leave  the  land  unsold,  the  legac}'  duty  will  not  attach  :  though  it 
lias  been  held,  that  it  will  if  the  trustees,  in  the  exercise  of  such  discre- 
tion, sell:  Attorney-General  v.  Mangles,  5  M.  &  W.  120;  and  see  At- 
torney-General v.  Simcox,  1  Exch.  Rep.  149.  However,  notwithstand- 
ing those  cases,  it  seems  doubtful  whether  the  liability  to  the  duty 
should  depend  upon  any  act  of  the  trustees  :  In  re  Evans,  2  Cr.  M.  & 
r*8fS1  H  ^"  %®&>  a"d  see  cases  cited,  10  C.  &  F.  14;  *and  Advocate- 
General  v.  Smith,  1  Macq.  H.  L.  Gas.  76.  Now  see  the  16  & 
17  Vict.  c.  51  (The  Succession  Duty  Act),  s.  29. 
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Although  there  is  a  power  to  sell,  and  a  sale  takes  place,  if  it  is  ef- 
fected, not  under  the  power,  but  under  the  jurisdiction  of  the  Court  of 
Chancery,  legacy  duty  will  not  be  payable.  Thus  when  a  will  empow- 
ered trustees,  with  the  consent  of  A.,  to  sell  real  estate,  and  to  invest  a 
sufficient  sum  to  answer  two  annuities ;  the  rents  being  deficient  to  pay 
the  annuities,  the  Court  ordered  a  sale,  and  out  of  the  produce,  20,000L 
consols  were  purchased  to  provide  for  the  annuities.  Legacy  duty  be- 
ing claimed,  on  the  corpus  of  the  consols,  it  was  held  by  Sir  J.  Romilly, 
M.  R.,  that  the  validity  of  the  claim  depended  on  the  determination  of 
the  question,  whether  the  sale  had  taken  place  under  the  general  juris- 
diction of  the  Court,  or  under  the  power  in  the  will,  and  his  Honor  be- 
ing of  opinion  that  it  took  place  under  the  jurisdiction  of  the  court, 
that  no  legacy  duty  was  payable.  Eobson  v.  Neale,  11  Beav.  178. 

And  where  trustees  having  a  power  of  sale  are  directed  to  invest  the 
proceeds  "  in  the  purchase  or  on  mortgage  "  of  other  lands  (Mules  v. 
Jennings,  8  Exch.  830),  and  a  fortiori,  where  they  are  simply  directed 
to  invest  the  proceeds  in  the  purchase  of  real  estate  (Heal  v.  Knight,  8 
Exch.  839,  n.),  the  legacy  duty  will  not  attach,  although  a  sale  may  have 
taken  place,  and  the  person  beneficially  entitled  has  elected  to  take  the 
money  in  preference  to  its  being  invested  in  the  purchase  of  land. 
"  The  Crown,"  observed  Alderson,  B.,  "  has  no  claim  except  where  the 
money  is  handed  over  to  a  party  by  force  of  the  will  of  the  testator, 
not  where  the  money  is  handed  over  under  an  arrangement  in  which  the 
will  of  the  devisee  and  the  testator  co-operate ;  "  Mules  v.  Jennings,  8 
Exch.  830. 

It  is  clear  that  the  proceeds  of  real  estate  which  a  testator  by  his  will 
directs  to  be  sold  and  distributed  as  personalty  will  not  be  liable  to  pro- 
bate duty.  Hanson  on  Prob.  Leg.  and  Succ.  Duty  Acts,  p.  188,  2nd  ed. 
And  it  is  the  same  where  the  direction  to  sell  is  contained,  not  in  a  will, 
hut  in  a  previous  deed,  if  the  direction  is  capable  of  being  revoked  or 
varied,  and  is  not  in  fact  carried  into  execution  until  after  the  owner's 
death.  Thus,  in  Matson  v.  Swift,  8  Beav.  368,  J.  Swift  conveyed  fee 
simple  estates  to  trustees  upon  trust  by  mortgage,  sale,  lease,  or  other 
disposition  of  the  estates  to  pay  certain  debts,  and  the  residue  to  him- 
self, his  executors,  administrators,  and  assigns,  and  that  without  any 
claim  or  equity  thereon,  by  or  in  favour  of  his  heir  or  real  representa- 
tives, notwithstanding  the  estates,  or  any  part  thereof,  might  remain 
unconverted  at  the  time  of  his  death.  J.  Swift  died  leaving  a 
*will.  The  estate  was  sold  after  his  death.  It  was  held  by  Lord  r#oK<n 
Langdale,  M.  R.,  that  no  part  of  the  produce  was  liable  to  pro- 
bate duty.  "  In  the  present  case,"  said  his  Lordship,  "  an  actual  con- 
version was  required,  and  has,  accordingly,  been  made  since  the  testa- 
tor's death,  and  I  am  of  opinion  that  the  Crown  is  not  entitled  to  any 
benefit  from  the  conversion  so  made,  and  that  the  interest  of  the  de- 
ceased in  the  property  was  not  subject  to  the  probate  duty,  because,  in 
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fact,  the  interest  of  the  deceased  existed  in  the  form  of  an  equitable  in- 
terest in  land  of  inheritance,  and  not  in  the  form  of  personal  estate,  in 
■which  form  alone  the  administration  of  it  could  be  granted  by  the 
probate." 

And  where  a  testator  enters  into  a  binding  contract  to  sell  land,  and 
dies  without  receiving  all  the  purchase-money,  such  part  of  it  as  is  re- 
ceived by  his  executors  is  liable  to  probate  duty,  because  it  was  received 
by  them  as  part  of  the  testator's  personal  estate.  The  Attorney-Gene- 
ral v.  Brunning,  8  Ho.  Lo.  Ca.  243,  reversing  the  decision  of  the  Court 
of  Exchequer,  reported  4  Hurlst.  &  N.  94. 

The  question  as  to  whether  land  is  converted  so  as  to  be  liable  to 
legacy  dutjr  is  not  now  of  so  much  importance  as  it  was  formerly,  as 
real  estate  is  now  liable  to  succession  duty :  16  &  IT  Vict.  c.  51. 

Legacy  duty,  however,  as  has  been  before  shown,  is,  it  seems,  now 
payable  on  real  estate  notionally  converted  into  personalty  in  equity, 
in  consequence  of  its  having  been  purchased  with  partnership  capital, 
and  used  for  partnership  purposes  in  trade.  See  Forbes  v.  Steven,  10 
L.  R.  Eq.  178,  overruling  what  was  supposed  to  be  decided  in  Custance 
v.  Bradshaw,  4  Hare,  315. 

Of  the  period  from  which  conversion  will  be  considered  to  commence.] 
— Where  absolute  conversion  is  directed  to  be  made  by  deed,  if  no  time 
for  it  be  pointed  out,  it  will  take  place  from  the  delivery  of  the  deed 
{Griffiths  v.  Ricketts,  7  Hare,  299  ;  Clarke  v.  Frankling,  4K.&  J. 257)  ; 
and  in  the  case  of  a  will  it  will  take  place  from  the  death  of  testator 
(Beauclerk  v.  Mead,  2  Atk.  167  ;  see  Ward  v.  Arch,  15  Sim.  389),  even 
although  there  may  be  a  direction  that  a  sale  should  take  place  "  when- 
ever it  should  appear  advantageous ; "  Robinson  v.  Robinson,  19  Beav. 
495. 

The  conversion  may  be  made  by  the  owner  to  depend  upon  the  option 
of  third  parties  ;  as,  for  instance,  trustees. 

So,  likewise,  it  may  be  made  to  depend  upon  the  option  to  purchase 
at  a  future  time.  Thus  in  the  leading  case  of  Lawes  v.  Bennett,  1  Cox, 
167,  a  person  named  Witterwronge,  in  1758,  demised  a  farm  to  Doug- 
r*«Fi3-|  las  for  seven  *years,  and  there  was  an  agreement  endorsed  upon 
the  lease,  that  if  Douglas  should,  before  the  29th  of  Sept.  1765, 
give  notice  in  writing  of  his  wish  to  purchase  the  inheritance  of  the 
premises  for  3000L,  "Witterwronge  agreed  to  sell  and  to  execute  to  him 
a  proper  conveyance  thereof.  Witterwronge  died  in  1763,  having  by 
his  will  devised  all  his  real  estates  to  the  defendant  Bennett,  and  all  his 
personal  estate  to  the  plaintiff,  Mary,  the  sister  of  the  defendant  Ben- 
nett, equally  as  tenants  in  common.  In  1762,  Douglas  assigned  the 
lease,  and  the  benefit  of  the  agreement  to  Waller,  and  on  the  2nd  of 
February,  1765,  Waller  called  upon  Bennett  to  perform  the  contract 
entered  into  by  Witterwronge,  for  the  sale  of  the  premises  for  300OZ., 
and  he  accordingly  executed  a  conveyance  to  Waller  in  fee.     Bennett 
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having  died,  a  bill  was  filed  by  Lawes,  the  husband  of  Bennett's  sister, 
against  the  personal  representative  of  Bennett,  claiming  a  moiety  of  the 
3000Z.  and  interest,  and  Sir  Lloyd  Kenyon,  M.  R.,  decreed  accordingly. 
"  It  is  very  clear,"  observed  his  Honor,  "  that  if  a  man  seised  of  a  real 
estate  contract  to  sell  it,  and  die  before  the  contract  is  carried  into  exe- 
cution, it  is  personal  property  of  him.  Then  the  only  possible  difficulty 
in  this  case  is,  that  it  is  left  to  the  election  of  Douglas  whether  it  shall 
be  real  or  personal.  It  seems  to  me  to  make  no  distinction  at  all.  Sup- 
pose a  man  should  bargain  for  the  sale  of  timber,  provided  the  buyer 
should  give  proper  security  for  the  payment  of  the  money.  This  when 
cut  down  would  be  part  of  the  personal  estate,  although  it  depends  upon 
the  buyer  whether  he  give  security  or  not ;  when  the  party  who  has  the 
power  of  making  the  election  has  elected,  the  whole  is  to  be  referred 
back  to  the  original  agreement,  and  the  only  difference  is,  that  the  real 

estate  is  converted  into  personal  at  a  future  period I  must, 

therefore,  declare  this  3000Z.  to  be  part  of  the  personal  estate  of  the  tes- 
tator, and  that  the  plaintiffs  are  entitled  to  one  moiety  thereof." 

Until,  however,  in  such  a  case  the  option  to  purchase  is  exercised, 
the  rents  and  profits  will  go  to  the  persons  who  were  entitled  to  the  prop- 
erty up  to  that  time,  as  real  estate.  Thus  in  Townley  v.  Bedwell,  14 
Ves.  591,  the  testator  in  the  cause  granted  a  lease  to  Townley  for  thirty- 
three  years,  with  a  proviso  that  "  if  Townley,  his  executors,  adminis- 
trators, or  assigns,  should  be  desirous  to  purchase  the  premises  within 
six  years,  he,  his  executors,  administrators,  or  assigns,  should  pay  to 
the  tes'ator,  his  heirs  or  assigns,  600Z.  for  the  purchase,  upon  having  a 
good  title  made  to  him  Townley,  his  executors,  administrators,  or 
assigns."  The  testator  died  without  having  devised  the  premises  ;  and 
before  the  expiration  of  the  lease,  Townley  ^declared  his  option 
to  purchase  according  to  the  proviso.  It  was  held  by  Lord  L  -■ 
Eldon,  C.  (though  evidently  with  some  reluctance),  upon  the  authority 
of  Lawes  v.  Bennett,  that  from  the  time  of  the  option,  Townley  was 
entitled  to  the  premises,  and  that  he  should  pay  interest  upon  the  pur- 
chase-money, which  money  and  interest  he  held  to  be  personal  estate  of 
the  testator,  and  which  ought  to  go  to  his  next  of  kin,  but  that  the 
rents  of  the  premises,  until  the  option,  belonged  to  the  heir.  So  in  Ex 
parte  Hardy,  30.  Beav.  206,  a  testator  gave  to  his  children  in  succes- 
sion the  option  of  purchasing  his  real  estate,  and  in  the  meanwhile  the 
rents  were  to  be  equally  divided  between  them.  Before  an  option  had 
been  exercised,  and  while  some  of  the  children  were  still  infants,  a 
corporation  purchased  part  of  the  property  for  public  improvements 
under  compulsory  parliamentary  powers.  It  was  held  by  Sir  John 
Romilly,  M.  R.,  that  the  shares  of  the  children  who  had  died  infants 
remained  real  estate  until  the  option  had  been  exercised,  and  that, 
in  the  meanwhile,  the  income  of  the  purchase-money  belonged  to 
their  heir-at-law.     See  also  Collivgwood  v.  Bow,  3  Jur.  N.  S.  T85,_5  W. 
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R.  484,  V.  C.  K. ;  Ooold  v.  Teague,  7  W.  R.  (V.  C.  W.)  84  ;  Weeding 
v.  Weeding,  1  J.  &  H.  424;  Woods  v.  Hyde,  10  W.  R.  (V.  C.  W.) 
339 ;  sed  vide,  Brant  v.  Vause,  1  Y.  &  C.  C.  C.  580 ;  and  Emuss  v. 
Smith,  2  De  G.  &  Sra.  722,  where  it  was  held  by  Sir  J.  L.  Knight 
Bruce,  V.  C,  that  a  specific  devise  by  name  of  the  property,  subject  to 
the  option,  carried  to  the  devisee  the  purchase-money  also  when  the 
option  was  exercised  ;  and  when,  in  the  instrument  by  which  the  option 
is  given,  there  is  a  direction  that  the  purchase-money  is  to  be  paid  to 
the  person  who  is  then  owner  of  the  estate,  he  alone  will  be  entitled  to 
it.  See  in  Be  Graves  v.  Minors,  15  Ir.  Ch.  Rep.  357,  and  the  remarks 
of  the  Master  of  the  Rolls  on  In  Re  Crofton,  1  Ir.  Eq.  Rep.  204. 

The  question  may  arise,  which  was  suggested  arguendo  in  Lawes  v. 
Bennett,  (1  Cox,  170),  if  the  person  having  the  option  to  purchase, 
should  release  such  option  to  the  heir  or  devisee,  whether  a  court  of 
equity  could  afford  any  relief.  There  does  not  appear  to  be  any  express 
decision  upon  the  point,  but  Sir  Lloyd  Kenyon,  M.  R.,  in  his  judgment 
said  he  thought  that  a  court  of  equity  would  give  relief,  "  if  it 
appeared  to  be  done  collusively  to  oust  the  legatee  of  his  personal 
estate." 

Where  a  person  has  an  option  given  to  him  of  purchasing  land  at  a 
fixed  price,  and  the  land  is  purchased  for  a  larger  sum  by  a  company 
under  parliamentary  powers  before  the  time  for  exercising  the  option 
arrives,  the  person  having  the  option  will  be  entitled  to  the  difference 
between  the  price  fixed  *for  him  and  the  sum  given  by  the  rail- 
L  J  way  company.  In  Be  Cant's  Estate,  4  De  G.  &  Jo.  503,  revers- 
ing S.  C,  1  Giff.  12. 

As  to  conversion  in  certain  cases  by  the  Court  or  third  parties  inde- 
pendently of  contract  or  will.'] — With  regard  to  the  real  estate  of  a 
bankrupt,  vested  in  his  assignees  for  payment  of  his  creditors,  it  is 
clear  that  if  any  of  it  remain  unsold  before  the  death  of  the  bankrupt, 
and  the  creditors  have  been  fully  satisfied,  it  will  go,  in  case  of  intes- 
tacy, to  his  heir-at-law.  Bromley  v.  Goodere,  1  Atk.  75.  So  in  the 
case  of  real  estate  conveyed  to  trustees  for  the  benefit  of  creditors, 
which  remains  unsold.  Clissold  v.  Cork,  27  L.  T.  R.  (N.  S.)  143,  W. 
R.  (V.  C.  W.)  796. 

Should  the  real  estate  of  the  bankrupt  be  sold  or  contracted  to  be 
sold  in  his  lifetime,  it  will  be  considered  as  converted,  and  upon  his 
death  intestate,  his  heir-at-law  will  not  be  entitled  to  it,  though  he  will 
be  so,  if  the  sale  or  contract  for  sale  be  entered  into  after  the  death  of 
the  bankrupt.  Thus  in  Banks  v.  Scott,  5  Madd.  493,  parts  of  the  real 
estate  of  the  bankrupt  Scott  were  sold  during  his  life ;  parts  were  con- 
tracted to  be  sold,  but  not  sold  at  the  time  of  his  death,  and  the  re- 
mainder was  sold  after  his  death,  and  a  surplus  remained  in  the  hands 
of  his  assignees.  It  was  held  by  Sir  John  Leach,  V.  C,  that  the  heir 
of  Scott,  as  such,  had  no  claim  in  respect  of  the  estates  sold  or  con- 
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tracted  to  be  sold  in  the  lifetime  of  Scott,  but  that  he  was  entitled  to 
the  overplus,  after  payment  of  creditors  arising  from  the  estates  sold 
after  the  death  of  the  bankrupt.  "  As  to  the  real  estates,"  said  his  Honor, 
"  sold  or  contracted  to  be  sold,  during  the  life  of  the  bankrupt  Scott, 
it  must  at  his  death  be  considered  as  converted  into  personalty  ;  but  as 
to  the  real  estate  which  was  unsold  and  uncontracted  for  at  the  death 
of  the  bankrupt,  it  is  to  be  considered  as  descending  to  his  heir,  sub- 
ject to  the  charge  created  by  provisions  of  the  bankrupt  laws  for  the 
payment  of  his  debts.  It  can  make  no  difference  in  principle,  whether 
such  a  charge  be  created  by  provision  of  the  law,  or  the  provision  of 
the  party.  As  far  as  the  real  estate  is  not  exhausted  by  that  charge,  it 
is  the  property  of  the  heir." 

A  wrongful  conversion  of  property  by  trustees  will  not  affect  the 
interests  of  the  cestui  que  trusts.  Thus,  if  real  property  be  wrongfully 
converted  into  personalty,  or  personalty  into  realty,  each  property  so 
converted  will  be  considered  to  retain  its  original  character. 

When,  however,  conversion  takes  place  by  the  direction  of  a  court  of 
competent  jurisdiction  in  Lunacy  or  Chancery,  the  result,  as  will  be 
hereafter  seen,  is  different  from  the  case  where  conversion  is  wrongfully 
made  by  a  trustee  ;  and  as  there  are  no  equities  between  the  heir-at-law 
and  the  next  of  kin,  they  will  take  the  properties  to  which  they  are  re- 
spectively entitled  according  to  *the  character  in  which  they  r*8cR-] 
find  them. 

In  the  case  of  a  lunatic,  the  Court  will  not  in  general  alter  the  state 
of  a  lunatic's  property  so  as  to  affect  his  successors  ;  it  will,  however, 
do  so  when  it  is  for  the  benefit  of  the  lunatic  himself;  and  in  dealing 
with  the  property  of  a  lunatic  this  principle  is  continually  borne  in 
mind  by  the  Court. 

This  is  well  laid  down  by  Lord  Loughborough,  in  the  leading  case 
of  Oxenden  v.  Lord  Compton,  2  Yes.  jun.  12.  "  In  the  series  of  orders," 
says  his  Lordship,  "  made  by  persons  charged  with  the  custody  of 
lunatics  there  is  one  general  principle,  though  I  do  not  say  it  is  without 
some  possible  deviation,  that  the  general  object  of  the  attention  of  the 
administrator  is  solely  and  entirely  the  interest  of  the  lunatic  himself, 
and  with  regard  to  the  management  of  the  estate,  solely  and  entirely 
the  interest  of  the  owner,  without  looking  to  the  interests  of  those 
who,  upon  his  death,  may  have  an  eventual  right  of  succession,  and 
nothing  could  be  more  dangerous  or  mischievous  than  for  him  to  con- 
sider how  it  would  affect  the  successors.  There  will  always  be  among 
them  an  emulation  of  each  other  ;  and  their  speculations,  if  the  adminis- 
trator was  to  engage  in  them,  would  mislead  his  attention  and  confine 
his  observation  as  to  the  interest  of  the  only  person  he  is  bound  to  take 
care  of.  The  next  of  kin  would  contend  for  a  short  allowance.  The 
heir  would  have  no  interest  to  contend  for  a  short  allowance  out  of  the 
rents  and  profits,  but  might  have  an  emulation  against  the  next  of  kin  ; 
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and,  therefore,  where  the  next  of  kin  would  contend  for  a  narrow 
allowance,  the  heir  would  insist  on  a  large  one.  Therefore  the  Court 
have  always  shut  out  of  their  view  all  consideration  of  eventual 
interests,  and  consider  only  the  immediate  interest  of  the  person  under 
their  care.  If  the  interests  of  succession  were  to  be  respected  by  the 
Court,  I  should  expect  not  only  precedents,  but  a  continued  course  of 
accounting,  that  would  manifest  it  to  be  the  object  of  the  attention  of 
the  Chancellor.  There  would  be  a  continued  running  account  between 
the  personal  and  real  estates." 

Acting  upon  this  principle,  if  an  application  were  made  to  sell  a  part 
of  the  real  estate  of  a  lunatic  for  the  payment  of  debts,  if  the  Court 
found  that  the  maintenance  of  the  lunatic  would  be  better  provided  for, 
and  his  advantage  promoted,  by  disposing  of  a  real  estate,  inconvenient 
and  ill-conditioned,  and  that  it  would  be  for  the  benefit  of  the  lunatic 
so  to  pay  the  debts,  and  keep  together  the  personal  estate,  the  Court 
would  have  no  difficulty  in  making  an  order  upon  such  an  application : 
per  Lord  Eldon,  in  Ex  parte  Phillips,  19  Ves.  124. 
r*85Yl  *®°  a  case  ^as  0CCllrred  of  a  lunatic,  seised  ex  parte  paterna 
of  estate  A.,  and  ex  parte  materna  of  estate  B.,  the  latter 
being  subject  to  a  mortgage ;  and  timber  cut  upon  A.  having  been  ap- 
plied in  discharge  of  the  mortgage  upon  B.,  it  was  on  a  question  be- 
tween the  heirs  held  that  A.  was  not  to  be  recouped,  per  Lord  Eldon, 
C,  in  Ex  parte  Phillips,  19  Ves.  123,  124.  See,  however,  Be  Leeming, 
7  Jur.  N.  S.  1 15  ;  3  De  C.  F.  &  Jo.  43. 

So  timber  may  be  ordered  to  be  cut  on  a  lunatic's  estate,  and  applied 
in  payment  of  debts  or  redemption  of  the  land  tax  (Ex  parte  Bronx- 
field,  1  Ves.  jun.  455,  45*7 ;  Sevan's  case,  cited  1  Ves.  jun.  455,  45"! ;  Ex 
parte  Phillips,  19  Ves.  118.) 

And  the  produce  of  timber  cut  and  sold  by  the  order  of  the  Court 
on  a  lunatic's  estate,  although  it  may  not  be  wanted  for  any  particular 
purpose,  will  be  considered  on  his  death  as  part  of  his  personal  assets  '• 
Ex  parte  Bromfield,  1  Ves.  jun.  453;  S.  C,  3  Bro.  C.  C.  510;  Oxen- 
den  v.  Gompton,  2  Ves.  jun.  69;  S.  C,  4  Bro.  C.  C.  231;  Ex  parte 
Phillips,  19  Ves.  118,  overruling  the  dictum  of  Lord  Hardwicke  in 
Marquis  of  Anandale  v.  Marchioness  of  Anandale,  2  Ves.  384. 

In  like  manner,  where  it  is  for  his  benefit,  the  personal  estate  of  a 
lunatic  will  be  laid  out  by  the  Court  on  necessary  expenses  of  his  real 
estate,  such  as  for  repairs  (Sergeson  v.  Sealey,  2  Atk.  414  ;  Ex  parte 
Grimstone,  Amb.  70S  ;  S.  G.,  cited  4  Bro.  C.  C.  235,  n.,  2  Ves.  jun.  74  ; 
In  re  Badcock,  4  My.  &  Cr.  440),  for  renewals  of  leaseholds,  or  ad- 
missions to  copyholds  (Ex  parte  Grimstone,  2  Ves.  jun.  75,  n. :  but 
see  Degg's  case,  cited  4  Bro.  C.  C.  235,  n.),  or  in  improvements  (Ex 
parte  Grimstone,  cited  2  Ves.  jun.  75,  n.),  or  in  such  an  outlay  as  the 
erection  of  a  fire  engine  in  a  colliery  (Oxenden  v.  Compton,  2  Ves.  jun. 
73). 
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In  some  cases  it  has  been  held  that  where  a  mortgage  on  the  lunatic's 
real  estate  has  been  paid  out  of  his  personal  estate,  the  next  of  kin  had 
no  claim  as  against  the  real  estate  for  the  amount  expended  in  its  ex- 
oneration (Ex  parte  Grimstone,  Arab.  106 ;  S.  G,  4  Bro.  C.  C.  235, 
cited)  ;  in  more  recent  cases  the  claim  of  the  next  of  kin  has  been  up- 
held. See  Weld  v.  Tew,  Beatt.  2T2 ;  Re  Leeming,  1  Jur.  N.  S.  115 ;  3 
De  G.  F.  &  Jo.  43.  * 

The  Court,  however,  in  the  exercise  of  its  discretion  in  the  manage- 
ment of  a  lunatic's  estate,  will  not  lightly,  or  when  it  is  uncalled  for, 
and  even  it  is  said  only  upon  pressing  occasions,  change  one  species  of 
property  into  another :  Ex  parte  Bromfield,  1  Yes.  jun.  463,  3  Bro.  C. 
C.  515  ;  Oxenden  v.  Gompton,  2  Yes.  jun.  16,  4  Bro.  C.  C.  234.  The 
Court  will  not  do  anything  extraordinary  *with  the  property  r*8cR-| 
of  the  lunatic,  avoiding  all  alterations  of  it  so  far  as  is  consis- 
tent with  the  idea  of  preserving  the  interest  of  the  proprietor.  Thus 
the  Court  will  not  ordinarily  buy  or  sell  estates  :  Oxenden  v.  Gompton, 
2  Yes.  jun.  13  ;  Ex  parte  Grimstone,  cited  4  Bro.  C.  C.  235,  n. ;  Serge- 
son  v.  Sealey,  2  Atk.  414. 

If,  however,  the  committees  of  a  lunatic  took  upon  themselves  with- 
out leave  of  the  Court  for  their  own  advantage  to  change  the  property 
of  the  lunatic,  they  would  not  be  allowed  to  take  advantage  of  their 
own  wrong.  Thus  in  Ex  parte  Ludlow,  2  Atk.  401,  the  committees  of 
a  lunatic's  estate,  who  were  entitled  to  it  themselves  after  his  death, 
laid  out  25L  in  buying  timber  for  the  repairs  of  barns,  rather  than  take 
it  from  the  estate,  notwithstanding  there  was  timber  upon  it  proper  for 
that  purpose,  Lord  Hardwicke,  C,  held  the  committee  liable  to  refund 
the  25Z.  to  the  personal  estate.  "  I  am  of  opinion,"  said  his  Lordship, 
"  that  committees  of  the  real  estate  of  a  lunatic  may  exercise  the  same 
power  over  it  in  regard  to  cutting  timber  for  repairs,  as  any  discreet  per- 
son who  was  the  absolute  owner  might  do.  And,  therefore,  the  commit- 
tees of  this  estate  must  make  good  the  sum  of  25L  to  the  personal  estate, 
for  they  appear  to  me  to  have  done  this  merely  with  regard  to  their  own 
interest,  as  the  reversion  of  the  real  estate  belongs  to  them."  And  see 
Ex  parte  Bromfield,  1  Ves.  462;  Anon.,  2  Freem.  114;  Awdley  v. 
Awdley,  2  Yern.  192  ;  so  in  the  case  of  In  re  Badcock,  4  My.  &  Cr. 
440,  Lord  Cottenham,  said — "  that  if  money  belonging  to  a  lunatic 
were  laid  out  in  the  purchase  of  land,  or  what  would  amount  to  the 
same  thing,  in  building  a  farm-house,  it  would  be  right  that  the  sum  so 
laid  out  should  retain  its  character  of  personalty." 

It  seems,  however,  that  if  timber  has  been  cut  down  on  a  lunatic's 
estate  by  a  stranger  tortiously,  inasmuch  as  there  has  been  no  abuse  of 
confidence,  and  the  heir  has  no  equity  against  the  personal  representa- 
tives, the  timber  or  its  proceeds  will  not  be  restored  to  the  heir-at-law  : 
Ex  parte  Bromfield,  1  Yes.  jun.  463,  3  Bro.  C.  C.  515. 

As  to  the  surplus  monies  arising  from  the  disposition  of  land  be- 
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longing  to  lunatics,  see  16  &  17  Vict.  c.  10,  s.  119.     See  also  In  re 
Wharton,  5  De  G.  Mac.  &  G.  33 ;  Jones  v.  Green,  5  L.  R.  Bq.  555. 

As  to  the  jurisdiction  of  the  Lord  Chancellor  to  order  the  sale  of  the 
property  of  a  lunatic  not  found  such  by  inquisition  when  it  does  not 
exceed  1000/.  in  value,  or  the  income  thereof,  50L  a  year,  see  25  &  26 
Vict.  c.  86,  ss.  12  &  13. 

With  regard  to  the  conversion  of  t*e  property  of  infants,  Lord 
Thurlow  in  one  case  said  that  "  he  could  not  distinguish  between 
r*Rf;ql  *luna^cs  an(l  infants:"  Ex  parte  Bromfield,  1  Ves.  jun.  461,  3 
L         J  Bro.  C.  C.  515. 

However,  until  the  passing  of  the  Wills  Act,  this  distinction  existed 
between  an  adult  lunatic  and  an  infant,  an  adult  lunatic  on  his  recovery 
always  had,  though  by  different  modes,  the  same  power  of  disposition 
both  over  his  real  and  personal  property ;  to  convert,  therefore,  one 
species  of  property  into  another,  would  not  injure  the  lunatic.  An  in- 
fant, however,  before  the  passing  of  the  Wills  Act.  might  dispose  of 
personal  estate  before  he  attained  the  age  of  twenty-one,  but  he  could 
not  devise  real  estate  before  he  attained  that  age.  The  Court,  there- 
fore, would  not  convert  his  personalty  into  realty,  because  that  would 
deprive  him  of  a  power  of  disposition  which  the  law  gave  to  him  over 
personalty  ;  nor  would  it  convert  realty  into  personalty,  because  by  so 
doing  a  power  would  have  been  conferred  upon  him  contrary  to  the 
policy  of  the  law.  Lord  Eldon  thus  lays  down  the  law  on  this  sub- 
ject— "  In  the  case  of  an  infant  it  is  settled,  that  as  a  trustee  out  of 
court  cannot  change  the  nature  of  the  property,  so  the  Court,  which  is 
only  a  trustee,  must  act  as  a  trustee  out  of  court ;  and  finding  that  a 
change  will  be  for  the  benefit  of  the  infant,  must  so  deal  with  it  as  not 
to  affect  the  powers  of  an  infant  over  his  property  even  during  his  in- 
fancy ;  when  he  has  powers  over  one  species  of  property  and  not  over 
the  other.  It  may  be  for  the  benefit  of  an  infant  in  many  cases,  that 
money  should  be  laid  out  in  'land,  if  he  should  live  to  become  adult; 
but  if  not,  it  is  a  great  prejudice  to  him,  taking  away  his  dominion  by 
the  power  of  disposition  he  has  over  personal  estate  so  long  before  he 
has  it  over  real  estate.  The  Court,  therefore,  with  reference  to  his 
situation  even  during  infancy,  as  to  his  powers  over  property,  works 
the  change,  not  to  all  intents  and  purposes,  but  with  this  qualification 
that  if  he  lives  he  may  take  it  as  real  estate,  but  without  prejudice  to 
his  right  over  it  during  infancy  as  personal  property :"  Ex  parte 
Phillips,  19  Ves.  122 ;  and  see  Witter  v.  Witter,  3  P.  Wms.  99 ;  Book 
v.  Worth,  1  Ves.  461  ;  Sergeson  v.  Sealey,  2  Atk.  413 ;  Ashburton  v. 
Ashburton,  6  Ves.  6  ;  Ware  v.  Polhill,  11  Ves.  218 ;  sed  vide  Earl  of 
Winchelsea  v.  Norcliffe,  1  Vern.  435  ;  Inwood  v.  Twyne,  2  Eden,  152. 

Accordingly,  it  has  been  held  that  except  in  the  case  of  necessary  ex- 
penses, such  as  for  repairs  (Ex  parte  Grimstone,  4  Bro.  C.  C.  note  235), 
keeping  up  a  house  (Ex  parte  Grimstone,  Amb.  708),  paying  for  an 
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estate  devised  to  an  infant  in  consideration  of  his  paying  the  purchase- 
money  (Vernon  v.  Vernon,  cited  1  Ves.  jun.  456),  for  which  purposes 
the  infant's  personalty  has  been  held  to  be  applicable,  no  conversion 
of  his  property  *from  one   species  to  another  would  be  al- 
lowed. "  [*86°] 

Thus  the  proceeds  of  timber  cut  on  the  estate  of  an  infant  would,  it 
seems,  be  considered  as  part  of  the  realty,  and  descend  to  the  heir  : 
Tullit  v.  Tullit,  Amb.  370,  1  Dick.  322  ;  Ex  parte  Phillips,  19  Ves. 
124;  sed  vide  Ex  parte  Bromfield,  3  Bro.  C.  C.  516. 

A  distinction  was  taken  in  the  case  of  Mason  v.  Mason,  cited  Amfc. 
371,  between  the  case  of  timber  cut  on  the  estate  of  an  infant  seised  in 
tail,  and  an  infant  seised  in  fee,  inasmuch  as  in  the  latter  case  the  tim- 
ber being  taken  as  realty  went  to  the  infant  absolutely,  whereas,  in  the 
former  case,  if  it  were  taken  as  realty,  it  might  go  to  the  remainder- 
man, and  it  ought  therefore  to  be  taken  as  personalty.  And  Sir 
Thomas  Clarke,  M.  R.,  in  a  subsequent  case,  allowed  of  the  distinction 
as  taken  in  Mason  v.  Mason.     See  Tullit  v.  Tullit,  Amb.  371. 

Moreover,  where  the  personal  estate  of  the  infant  has  been  applied 
in  paying  off  a  charge  or  redeeming  a  mortgage,  it  has  been  ordered 
that  it  shall  be  considered  as  personal  estate  for  the  benefit  of  the  in- 
fant. See  Ex  parte  Bromfield,  3  Bro.  C.  C.  516  ;  Seys  v.  Price,  9  Mod. 
220 ;  Tullet  v.  Tullet,  1  Dick.  323  ;  sed  vide  Ex  parte  Grimstone,  Amb. 
708 ;  Zoach  v.  Lloyd,  cited  2  Vern.  192 ;  Dennis  v.  Badd,  cited  lb.  193  ; 
and  see  Earl  of  Winchelsea  v.  Norcliffe,  1  Vern.  436.  Lord  Eldon,  in 
a  well-known  case,  says,  "I  have  uniformly  made  it  a  rule,  since  I 
have  sat  here,  where  property  of  one  nature  has  been  applied  for  the 
benefit  of  an  infant  to  property  of  another  nature,  to  have  an  ex- 
press provision,  that  if  he  shall  not  attain  the  age  at  which  he  shall 
have  a  disposable  power,  the  representative  shall  not  be  prejudiced  in 
any  degree  by  the  act  done  by  the  Court  in  contemplation  of  the 
infant's  benefit  in  all  the  circumstances  surprise  or  accident  can  throw 
round  it:"   Ware  v.  Polhill,  11  Ves.  278. 

Even  if  the  Court  forgets  to  make  such  declaration  the  law  is  the 
same,  and  it  is  a  matter  of  course  to  reform  the  order,  because,  says 
Lord  Eldon,  "  The  order  does  not  create  the  right,  but  is  a  declaration 
of  a  pre-existing  right  so  to  have  the  property  secured  :"  Ware  v.  Pol- 
hill,  11  Ves.  278. 

Although  in  the  case  of  descendible  freeholds  the  line  of  descent 
may  be  altered,  by  the  act  of  a  guardian  of  the  infant,  as  by  the 
renewal  of  a  lease  for  lives  of  which  the  infant  is  seised  ex  parte  ma- 
terna,  the  new  lease  being  considered  as  a  new  acquisition,  and  vesting 
in  the  infant  as  a  purchaser,  will  descend  to  the  heirs  ex  parte  paterna, 
for  it  is  immaterial  to  the  infant  which  of  the  heirs  takes  it.  And  it 
was  said  by  Lord  Hardwicke,  C,  "  to  be  not  like  the  case  of  an  infant's 
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r*8fin  Personal  estate  turned  into  real ;  *for  the  reason  of  that  being 
still  considered  as  personal  estate,  is,  because  of  the  different 
ages  at  which  the  infant  might  dispose  of  his  personal,  and  his  real 
estate,  and  not  out  of  favour  to  any  one  representative  more  than  an- 
other :"  Pierson  v.  Shore,  1  Atk.  480,  481. 

By  the  Wills  Act,  1  Yict.  c.  26,  an  infant  has  no  more  power  by  will 
over  personal  estate  than  over  real  estate ;  the  reason,  therefore,  for 
the  distinction,  running  through  the  decisions,  between  the  conversion 
of  the  property  of  infants  and  lunatics,  no  longer  exists  ;  and  it 
v^uld  seem,  therefore,  that  where  the  Court  for  the  benefit  of  an  infant 
converts  property  of  one  description  into  property  of  another  descrip- 
tion, that,  as  in  the  case  of  the  property  of  lunatics  similarly  converted, 
it  ought  to  go  to  the  heir-at-law  or  next  of  kin,  according  to  its  charac- 
ter at  the  death  of  the  infant. 

In  the  recent  case  of  Dyer  v.  Dyer,  34  Beav.  504,  timber  which  was 
deteriorating  was  cut  by  order  of  the  Court,  and  for  the  benefit  of  the 
estate,  on  the  property  of  an  infant,  who  was  equitable  tenant  in  fee, 
subject  to  an-  executory  devise  over  in  the  event  of  his  dying  under 
twenty-one  without  issue.     He  afterwards  died  under  twenty-one  with- 
out issue.     It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  proceeds 
of  the  sale  of  the  timber  were  the  personal  estate  of  the  infant.      "  If," 
said  his  Honor,  "  the  Court  in  administering  the  real  estate  of  an  in- 
fant, finds  that  it  would  be  for  his  benefit  to  cut  the  timber,  the  produce 
belongs  to  him  as  personal  estate,  and  the   Court  does  not  consider 
whether,  if  he  dies  in  his  infancy,  his  heir-at-law  or  next  of  kin  would 
take  it ;  but  it  simply  directs  the  timber  to  be  felled  for  the  benefit  of 
the  person  who  is  then  the  owner  of  the  fee  simple.     Thereby  so  much 
of  the  realty  is  converted  into  personalty  ;  not  when  the  order  is  made, 
but  at  the  time  when  the  timber  is  severed.     In  my  opinion,  the  fact  of 
this  young  man  having  died  before  he  attained  twenty-one,  no  more  al- 
ters the  character  of  the  timber  or  of  the  money  derived  from  it,  than 
if  he  had  died  two  or  three  days  after  attaining  twenty-one  ;  nor  does 
the  fact  that  there  is  an  executory  devise  over,  in  the  event  of  his  dying 
under  twenty-one  without  issue  make  any  difference.     Now  let  us  see  if 
the  cases  are  not  consistent  with  this.     In  Oxenden  v.  Lord  Compton 
(2  Ves.  jun.  69),  the  Court  in  dealing  with  the  estate  of  a  lunatic,  cut 
timber  during  his  life.     When  it  was  severed  it  became  personalty,  and 
on  the  death  of  the  lunatic  as  personalty  went  to  his  next  of  kin,  and 
not  to  his  heir-at-law." 

In  this  case  it  will  be  observed  that  the  Master  of  the  Rolls  makes 
no  distinction  between  timber  felled  by  the  order  of  the  *Court 
L         J  on  the  estate  of  an  infant,  and  timber  felled  on  the  estate  of  a 
lunatic.     This  point,  however,  does  not,  according  to  the  reports  re- 
ferred to,  appear  to  have  been  argued  before  him. 

Where,  however,  during  the  life  of  a  person  having  a  limited  interest, 
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timber  is  directed  to  be  cut  on  a  settled  estate,  the  proceeds  of  the  tim- 
ber will  be  considered  as  realty  until  some  person  absolutely  entitled 
thereto  elects  to  take  them  as  personalty.  Thus,  in  the  case  of  Field  v. 
Brown,  21  Beav.  90,  a  lady  was  tenant  for  life  of  an  estate  with  re- 
mainder to  her  first  and  other  sons  in  tail,  with  remainder  to  her  brother 
for  life,  with  ultimate  reversion  to  him  in  fee.  The  timber,  which  was 
deteriorating,  was,  by  order  of  the  Court  in  a  suit  for  administration  of 
the  estate,  cut  down,  and  the  proceeds  directed  to  be  invested,  and  the 
dividends  paid  to  her  for  life,  with  liberty  to  apply  on  her  death. 
Her  brother  dying  before  her,  the  ultimate  limitation  became  vested  in 
her.  It  was  held  by  Sir  John  Komilly,  M.  R.,  that  as  between  the  heir 
and  executor  of  the  lady  the  timber-money  was  realty,  and  belonged  to 
the  heir.  "  No  doubt,"  said, his  Honor,  "where  there  is  an  estate  for 
life,  with  remainder  to  A.  in  fee,  something  may  happen  in  the  life  of  A. 
which  may  turn  part  of  the  inheritance  into  a  chattel  interest.  I  do 
not  dispute  that  proposition  ;  but  it  is  not  so  wher^  the  Court,  merely 
for  the  benefit  of  the  estate,  sells  a  part  of  the  inheritance  ;  that  was 
exactly  the  case  here,  when  it  directed  a  part  of  the  timber  to  be  cut 
down  and  sold  for  the  benefit  of  the  several  persons  who  were  or  might 
become  owners  of  the  estate.  ...  It  was  said  that  the  first  estate 
of  inheritance  was  vested  in  the  brother,  and  that,  therefore,  he  was 
absolutely  entitled  to  the  timber-money.  If  that  were  so,  and  she  had 
had  a  child  immediately  after,  the  effect  would  have  been  to  deprive  him 
of  a  portion  of  the  estate  in  which  such  child  would  then  have  the  first 
estate  of  inheritance.  If  the  eldest  child  had  died  an  infant  before  the 
tenant  for  life,  would  the  interest  of  the  timber-money  vest  in  that  child, 
or  would  it  not  pass  on  to  the  next  child  ?  It  is  clear  that  the  person 
in  whom  it  vested  was  the  person  absolutely  entitled  to  the  inheritance 

at  the  time  when  the  estate  of  the  tenant  for  life  fell  in I 

entertain  no  doubt  that  this  timber-money,  in  the  view  of  this  Court, 
vested  in  this  lady  in  fee  simple,  and  of  the  nature  of  real  estate ;  and 
assuming  nothing  to  have  been  done  to  convert  it  into  personalty,  in  the 
meantime,  that  it  remained  so  at  her  death." 

Where  a  mortgage  deed  of  freehold  estate  contains  a  power  of  sale, 
with  a  direction  that  the  surplus  monies  to  arise  from  the  sale 
*shall  be  paid  to  the  mortgagor,  his  executors  or  administra- 
tors, if  the  estate  is  sold  by  the  mortgagee  in  the  lifetime  of  the  L  J 
mortgagor,  then  the  surplus  monies  will  be  the  personal  estate  of  the 
mortgagor  ;  but  if  the  estate  be  unsold  at  the  death  of  the  mortgagor, 
the  equity  of  redemption  devolves  upon  his  heir  or  devisee  ;  if  a  sale 
should  subsequently  take  place,  the  heir  or  devisee,  as  the  case  may  be, 
will  be  entitled  to  the  surplus  produce  :  Wright  v.  Rose,  2  S.  &  S.  323, 
324.  See  also  Bourne  v.  Bourne,  2  Hare,  35,  ante,  p.  846 ;  In  re 
Smith's  Mortgage  Account,  9  W.  R.  (M.  R.)  799. 

In  the  case  of  In  re  Underwood,  3  K.  &  J.  145,  where,  in  considera- 
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tion  of  money  lent,  real  estate  was  conveyed  to  the  lender,  his  heirs 
and  assigns,  upon  trust,  in  case  the  principal  money  and  interest  should 
be  repaid  by  a  given  day,  for  the  borrower  his  heirs  or  assigns  ;  but 
in  case  default  should  be  made,  then  upon  trusts  for  sale,  and  the  trusts 
of  the  purchase-money  were  declared  to  be  for  the  payment  of  the  prin- 
cipal money,  interest  and  costs,  and  subject  thereto  for  the  borrower, 
"  his  executors,  administrators  or  assigns,"  default  having  been  made, 
it  was  held  that  the  trust  of  the  surplus  being  for  the  borrower,  "  his 
executors,  administrators  or  assigns,"  and  not  for  him,  "  his  heirs  or 
assigns,"  the  deed  operated  to  convert  the  property  as  between  his  real 
and  personal  representatives.  It  was  therefore  more  than  "  merely  a 
security  for  money" — more,  that  is,  than  "  a  mortgage,"  as  defined  by 
the  2nd  section  of  the  Trustee  Act,  1850 ;  it  was  a  deed  of  trust  within 
the  meaning  of  the  15th  section  of  that  Act ;  and  the  lender  having 
died  intestate,  and  it  being  impossible  to  find  his  heir,  the  Court  had 
power  to  make  a  vesting  order  under  that  section. 

Where  under  a  decree  of  the  Court  more  real  estate  is  sold  than  is 
necessary  for  payment  of  mortgage  or  other  debts,  the  surplus  will 
still  retain  the  character  of  realty.  See  Cooke  v.  Dealey,  22  Beav.  196. 
There  an  estate  was  devised  to  a  married  woman,  subject  to  the  pay- 
ment of  the  testator's  debts.  The  estates  were  afterwards  sold  under 
a  decree  in  an  administration  suit  to  which  the  devisee  was  a  party. 
After  payment  of  debts  there  remained  a  sum  in  court.  On  the  death 
of  the  devisee,  it  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  heir- 
at-law  of  the  devisee,  and  not  her  husband,  was  entitled  to  the  sum  in 
court.  "  More  of  the  real  estate,"  said  his  Honor,  "  was  sold  than 
necessary  ;  of  course  the  conversion  is  complete  to  the  extent  to  which 
the  purchase-money  was  required  for  the  particular  object  for  which 
the  sale  took  place,  namely,  for  the  payment  of  the  debts  and  costs, 
but  the  excess,  though  in  the  form  of  money,  remained  as  before  im- 
pressed *with  the  character  of  land.  The  money  was  raised  by 
L  J  sale  instead  of  by  mortgage,  and  for  the  convenience  of  the 
purchaser  too  much  was  sold ;  the  excess,  therefore,  beyond  what  was 

required,  retains   its   original   character   of  realty I  am, 

therefore,  of  opinion,  that  all  the  money  not  required  for  the  purpose 
of  the  suit,  and  not  disposed  of  in  the  performance  of  the  order  and 
decree  of  the  Court  belongs  to  the  parties  in  its  original  character,  that 
is,  it  remains  real  estate,  and  goes  to  the  heir-at-law."  See,  also,  Jermy 
v.  Preston,  13  Sim.  356,  366  ;  and  Lancaster  v.  Fvors,  1  Ph.  349.  The 
case  of  Flanagan  v.  Flanagan,  cited  in  the  principal  case  (ante,  p. 
830),  seems  to  have  turned  upon  the  terms  of  the  decree  for  payment. 
And  see  Johnson  v.  Webster,  4  De  G.  Mac.  &  G.  484 ;  Dyer  v.  Dyer, 
34  Beav.  504. 

Where  money  is  paid  into  court,  the  produce  of  real  estate  con- 
verted by  compulsory  powers  under  acts  of  parliament,  it  in  general 
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remains  in  court  subject  to  the  rights  of  the  parties  interested  in  it  to 
have  it  reinvested  in  land,  and  it  is  to  be  considered  as  money  or  per- 
sonal estate  in  court,  subject  to  a  trust  to  be  invested  in  land,  and 
therefore  impressed  with  the  quality  of  real  estate.  {In  re  Stewart,  1 
Sm.  &  G.  32,  39  ;  The  Midland  Counties  Railway  Company  v.  Oswin, 
1  Coll.  80  ;  In  re  Taylor's  Settlement,  9  Hare,  596)  until  some  act  is 
done  by  the  owner  showing  his  election  to  take  it  as  personalty.  In  re 
Horner's  Estate,  5  De  G.  &  Sm.  483  ;  In  re  Stewart,  1  Sm.  &  Giff.  39.' 

The  question  frequently  arises  when  land  has  been  taken  by  compa- 
nies under  the  Lands  Clauses  Consolidation  Act,  as  to  whether  the 
money  arising  from  the  sale  is  to  be  considered  as  land  or  money  ; 
with  reference  to  this  subject  it  has  been  recently  laid  down,  that,  "where 
the  circumstances  of  the  case  have  brought  it  under  the  69th  section 
of  the  Lands  Clauses  Consolidation  Act,  the  money  has  been  held  to 
bear  the  character  of  realty ;  but  if,  on  the  other  hand,  the  circum- 
stances have  brought  the  case  under  the  78th  section  of  the  Lands 
Clauses  Consolidation  Act,  then  the  money  has  been  held  personalty." 
Per  Kindersley,  T.  C,  3  Drew.  733. 

Where  land  had  been  taken  by  a  company  under  the  Lands  Clauses 
Consolidation  Act,  from  a  person  who  was,  and  continued  until  his 
death,  in  a  state  of  mental  imbecility,  but  was  not  the  subject  of  a 
commission  of  lunacy,  and  the  money  was  paid  into  court,  it  was  held 
hy  Lord  Cranworth,  V.  C,  after  the  death  of  the  landowner,  that  the 
money  was  not  to  be  reinvested  in  or  considered  as  land,  but  to  be  paid 
to  his  personal  representatives :  his  Lordship  being  of  opinion,  that 
the  money  ought  to  be  treated  "  *as  being  paid  in  by  a  party 
seised  in  fee  and  competent  to  sell."  See  Ex  parte  Flamank,  <-  -I 
1  Sim.  N.  S.  260. 

The  case  of  The  Midland  Counties  Railway  Company  v.  Oswin,  1 
Coll.  80,  may  at  first  sight  appear  to  conflict  with  the  judgment  of 
Lord  Cranworth,  in  Ex  parte  Flamank  ;  but  as  his  Lordship  there 
clearly  points  out,  the  decision  in  the  former  case  turns  upon  the  con- 
struction of  the  particular  terms  of  a  local  Act. 

As  to  the  question  of  conversion  arising  upon  the  construction  of 
local  Acts,  Shard  v.  Shard,  14  Ves.  348 ;  see  Cramer's  case,  1  Sm.  & 
6.  32 ;  In  re  Taylor's  Settlement,  9  Hare,  596  ;  Midland  Counties 
Railway  Company  v.  Oswin,  1  Coll.  80  ;  In  re  Harrop,  3  Drew.  726  ; 
in  re  Robertson,  3  Jur.  N.  S.  784  ;  Dixie  v.  Wright,  32  Beav.  662  ;  Re 
Skegg's  Settlement,  2  De  G.  Jo.  &  Sm.  533  ;  Cadman  v.  Cadman,  13  L. 
R.  (Eq.)  470. 

Election  to  take  property  unconverted."] — Although  land  absolutely 
directed  or  agreed  to  be  converted  into  money,  and  money  directed  or 
agreed  to  be  converted  into  land,  will  immediately  be  impressed  with 
the  character  of  the  property  into  which  each  is  respectively  to  be  con- 
verted, still  this  notional  conversion  may  be  put  an  end  to  by  the  abso- 
lute owner  electing  to  take  the  property  in  its  actual  state ;  and  the 
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Court  will  not  direct  a  conversion  against  his  election,  because,  when 
converted,  he  might  immediately  reconvert  it ;  for,  as  is  quaintly  ob- 
served bj'  Lord  Cowper,  in  Seeley  v.  Jago,  1  P.  Wms.  389,  "  Equity, 
like  nature,  will  do  nothing  in  vain." 

An  infant  cannot  ordinarily  elect  (Carr  v.  Ellison,  2  Bro.  C.  C.  56  ; 
Van  v.  Barnett,  19  Ves.  102)  :  but  where  the  property  is  the  subject- 
matter  of  a  suit,  upon  the  certificate  of  the  chief  clerk,  finding  that  it 
is  for  the  benefit  of  the  infant  to  do  so,  he  may  elect :  Robinson  v. 
Robinson,  19  Beav.  494. 

A  lunatic  cannot  elect :  Ashby  v.  Palmer,  1  Mer.  296  ;  In  re  Whar- 
ton, 5  De  Gex,  Mac.  &  G.  33. 

A  feme  covert  cannot  elect,  by  a  contract  or  ordinary  deed  (Oldham 
v.  Hughes,  2  Atk.  452  ;  Frank  v.  Frank,  3  My.  &  Cr.  1U.  But 
although,  as  observed  by  Lord  Hardwicke,  in  Oldham  v.  Hughes,  2  Atk. 
453,  "  a  feme  covert  cannot  alter  the  nature  of  money  to  be  laid  out  in 
land,  barely  by  a  contract  or  deed ;  for,  to  alter  the  property  of  it,  or 
course  of  descent,  this  money  must  be  invested  in  land  (and  sometimes 
sham  purchases  have  been  made  for  that  purpose),  and  she  may  then 
levy  a  fine  of  the  land,  and  give  it  to  her  husband,  or  anybody  else  ; 
there  is  a  way,  also,  of  doing  this,  without  laying  the  money  out 
r*«Rrl  **n  lan(^i  an^  that  is  by  coming  into  this  Court,  whereby  the 
wife  may  consent  to  take  this  money  as  personal  estate ;  and 
upon  her  being  present  in  court,  and  being  examined  (as  a  feme  covert 
upon  a  fine  is),  as  to  such  consent,  it  binds  this  money  articled  to  be 
laid  out  in  land,  as  much  as  a  fine  at  law  would  the  land,  and  she  may 
dispose  of  it  to  the  husband,  or  anybody  else ;  and  the  reason  of  it  is 
this,  that  at  law  money  so  articled  to  be  laid  out  in  land,  is  considered 
barely  as  money,  till  an  actual  investiture,  and  the  equity  of  this  Court 
alone  views  it  in  the  light  of  a  real  estate ;  and,  therefore,  this  Court 
can  act  upon  its  own  creature,  and  do  what  a  fine  at  common  law 
can  upon  land  ;  and  if  the  wife  has  craved  aid  of  this  Court,  in  the 
manner  I  have  mentioned,  she  might  have  changed  the  nature  of  this 
money  which  is  realized,  but  she  cannot  do  it  by  deed." 

The  necessity  of  making  the  sham  purchases,  alluded  to  by  Lord 
Hardwicke,  caused  much  inconvenience,  which  was  attempted  to  be 
remedied  by  39  &  40  Geo.  3,  c.  56,  and  subsequently  by  7  Geo.  4,  c.  45  ; 
but  these  statutes  have  been  repealed  by  stat.  3  &  4  Will.  4,  c.  74, 
whereby  a  married  woman  can,  by  deed  executed  in  compliance  with  its 
provisions,  make  her  election  to  take  or  dispose  of  money  to  be  laid 
out  in  land.  See  3  &  4  Will.  4,  c.  74,  and  1  Hayes'  Intro.  4th  ed.  186  ; 
see  also  Forbes  v.  Adams,  9  Sim.  462. 

So,  likewise,  a  married  woman  may  by  a  similar  deed  elect  to  take 
real  estate  directed  to  be  converted  into  money  (May  v.  Roper,  4  Sim. 
360  ;  and  Briggs  v.  Chamberlain,  11  Hare,  69  ;  Franks  v.  Bollans,  3  L. 
R.  Ch.  App.  717;  Bowyer  v    Woodman,  3  L.  R.  Eq.  313;  sed  vide 
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Hobby  v.  Collins,  4  De  Gex  &  Sm.  289),  even  though  her  interest  is  re- 
versionary ;    Tuer  v.  Turner,  20  Beav.  560. 

A  married  woman  may,  under  the  "Zth  section  of  the  Lands  Clauses 
Consolidation  Act,  dispose  of  her  reversionary  interest  in  real  prop- 
erty to  a  railway  company,  so  as  to  convert  the  proceeds  into  person- 
alty :   Cooper  v.  Gostling,  4  Giff.  449. 

Where  an  estate  is  directed  to  be  sold,  and  the  money  arising  from 
the  sale  to  be  divided  among  several  persons,  none  of  the'm,  as  is  laid 
down  in  the  principal  case,  have  a  right  to  say  that  any  part  shall  not 
be  sold,  and  elect  to  take  his  share  in  land  ;  for,  to  allow  election  in 
such  a  case,  would  be  injurious  to  the  sale  of  the  entirety  ;  Deeth  v. 
Hale,  2  Moll.  317  ;  Smith  v.  Claxton,  4  Madd.  484,  494;  Chalmer  v. 
Bradley,  1  J.  &  W.  59  ;.  Trower  v.  Knightley,  6  Madd.  134 ;  Holloway 
r.  Badcliffe,  23  Beav.  163,  171. 

But  if  money  be  directed  to  be  laid  out  in  land,  to  the  use  of  several 
persons  as  tenants  in  common*  any  one  of  them  may  elect  to  r*ofiir-| 
take  his  share  of  the  money,  for  the  residue  of  the  money  may 
be  quite  as  advantageously  invested  in  the  purchase  of  land  as  the 
whole;  Seeley  v.  Jago,  1  P.  Wms,  389  ;  Walker  v.  Denne,  2  Ves.  jun. 
182. 

A  remainderman  may  elect,  but  not  so  as  to  affect  the  interests  of  the 
owners  of  prior  estates:  Lingen  v.  Sowray,  1  P.  Wms.  173  ;  Pulteney 
v.  Darlington,  1  Bro.  C.  C.  223  ;  Crabtree  v.  Bramble,  3  Atk.  680 ; 
Triquet  v.  Thornton,  13  Ves.  345;  Stead  v.  Neicdigate,  2  Mer.  531  ; 
Gillies  v.  Longlands,  4  De  G.  &  Sm.  372,  379  ;  and  see  In  re  Stewart, 
1  Sm.  &  Giff.  32. 

A  tenant  in  tail  of  money  to  be  invested  in  land  might,  as  against  his 
issue,  elect  to  take  it  in  its  actual  state,  and  upon  his  election  immedi- 
ate payment  would  be  made  to  him  by  the  Court  (see  Benson  v.  Benson, 
1  P.  Wms.  130;  Short  v.  Wood,  1  P.  Wms.  470;  Edwards  v.  Countess 
of  Warwick,  2  P.  Wms.  173)  ;  but  where  there  are  remainders  over, 
payment  would  not  be  made  to  the  tenant  in  tail  except  by  the  consent 
of  the  remainderman  :  Trafford  v.  Boehm,  3  Atk.  440.  "  Upon  a  bill 
by  tenant  in  fee,"  says  Lord  Hardwicke,  "  the  Court  would  decree  it  to 
be  paid  in  money,  because  he  might  immediately  sell  the  land  and  turn 
it  into  money  ;  and  the  old  rule  was,  that  the  Court  would  also  decree 
it  so  upon  a  bill  by  tenant  in  tail,  with  remainders  over.  And  thus  it 
stood,  till  the  case  of  Colwell  v.  Shadwell,  1  P.  Wms.  471,  485,  where 
Lord  Cowper  held  the  remainderman  should  have  his  chance,  as  it  could 
not  be  barred  but  by  recovery,  which  required  time,  and  would  not 
direct  it  to  be  paid  in  money  ;  and  the  accident  of  the  death  of  tenant 
in  tail  in  that  case,  before  a  recovery,  showed  the  remainderman's  in- 
terest in  so  glaring  a  light,  that  it  has  established  the  precedent  ever 
since.  But  where  the  remainder  can  be  barred  by  fine,  the  Court  will 
decree  it  in  money :"  Cunningham  v.  Moody,  1  Ves.  176.  See,  now,  3  & 
VOL.  I 73 
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4  Will.  4,  c.  14,  s.  11,  which  enacts,  "  that  money  to  be  invested  in  the 
purchase  of  lands,  to  be  settled  so  that  any  person,  if  the  lands  were 
purchased,  would  have  an  estate  tail  therein,  shall,  for  all  the  purposes 
of  this  Act,  be  treated  as  the  lands  to  be  purchased,  and  be  considered 
subject  to  the  same  estates  as  the  lands  to  be  purchased  would,  if  pur- 
chased, have  been  actually  subject  to :  and  all  the  previous  clauses  in 
this  Act,  so  far  as  circumstances  will  admit,  shall  apply  to  such  money, 
in  the  same  manner  as  if  such  money  were  directed  to  be  laid  out  in 
the  purchase  of  freehold  lands,  and  such  lands  were  actually  purchased 
and  settled." 

Where  a  railway  company  has  taken  the  land  of  a  tenant  in  tail, 
which  has  been  conveyed  to  them  *in  fee,  the  tenant  in  tail, 
L  -"  after  a  conveyance  in  fee  has  been  executed  to  the  company, 
may  obtain  payment  of  the  purchase-money  of  the  land  without  execu- 
ting a  disentailing  deed  :  In  re  The  South-Eastern  Railway  Company, 
30  Beav.  215  ;  Notley  v.  Palmer,  1  L.  R.  Eq.  241 ;  Ex  parte  Maunsell, 
2  Ir.  R.  Eq.  32,  changing  the  practice  as  laid  down  in  the  case  of  In  re 
G.  S.  &  W.  Railway  Company,  Ex  parte  The  Duke  of  Leinster,  9  I. 
Eq.  Rep.  482. 

And  where  purchase-money  paid  into  court  by  a  railway  company 
belongs  to  a  married  woman,  the  Court  will  pay  it  out  to  her  without 
her  acknowledgment  by  deed,  but  simply  upon  her  consent  on  exami- 
nation and  on  an  affidavit  of  no  settlement.  In  re  Hayes,  9  W.  R.  (Y. 
C.  K.)  169  ;  and  see  Ex  parte  Ellison,  2  Y.  &  C.  (Exch.  Ca.)  528 ; 
Sowry  v.  Sowry,  6  Jur.  N.  S.  336,  8  W.  R.  339  ;  Re  Tyler,  lb.  540  ;  Re 
Worthington,  Seton  on  Decrees,  324,  Morgan's  Chancery  Acts  and 
Orders,  p.  32,  3rd  ed. 

How  election  may  be  made.] — Supposing  the  person  competent  to 
elect,  election  may  be  made  either  by  express  declaration,  or  by  acts 
from  which  the  Court  will  presume  an  election  to  have  been  made. 

An  express  declaration  to  elect  may  be  made  by  parol,  according  to 
the  opinion  of  Lord  Macclesfield  in  Edwards  v.  The  Countess  of  War- 
wick (2  P.  Wms.  114)  ;  but  in  Bradish  v.  Gee  (Amb.  229)  Lord  Hard- 
wicke  said,  that  although  very  slight  evidence  of  the  intention  to  elect 
would  be  sufficient,  he  could  not  admit  that  a  parol  declaration  would 
be  sufficient,  as  was  intimated  by  Lord  Macclesfield  in  Edwards  v.  The 
Countess  of  Warwick.  However,  in  Chaloner  v.  Butcher  (cited  3  Atk. 
685),  where  the  dispute  was  between  the  representative  of  personal 
state  and  an  heir-at  law,  money  on  mortgage  was  agreed  to  be  laid  out 
in  land  for  the  husband  for  life,  for  the  wife  for  life,  and  if  no  issue,  for 
the  husband  absolutely,  who  after  the  wife's  death  without  issue,  de- 
clared it  should  not  be  laid  out  in  land;  the  Court  held,  if  the  question 
concerned  the  right  of  a  third  person,  the  declarations  of  the  husband 
should  not  be  read ;  but  as  it  was  between  his  personal  and  real  repre- 
sentative, they  should  be  read,  and  determined  it  upon  the  declaration 
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only.  See,  also,  Pulteney  v.  Lord  Darlington,  1  Bro.  C.  0.  23t :  WheU 
dale  v.  Partridge,  8  Ves.  236,  where  both  Lord  Thurlow  and  Lord 
Bldon  consider  that  election  may  be  declared  by  parol.  The  dictum, 
therefore,  of  Lord  Hardwicke  to  the  contrary  may  be  considered  as 
overruled. 

Where  a  person  entitled  absolutely,  or  subject  to  a  preceding  life  in- 
terest, to  a  fund  to  be  invested  in  the  purchase  of  land,  bequeaths  it  by 
the  description  of  *so  much  money  agreed  to  be  laid  out  in  land  _.„„.-. 
this  bequest  will  shew  a  sufficient  intention  to  elect  to  take  the  L  -* 
fund  as  personalty ;  and,  therefore,  being  divested  of  the  real  uses,  it 
would,  previous  to  the  late  Wills  Act,  1  Vict.  c.  26,  have  passed  to  the 
legatee,  although  the  will  was  unattested  ;  but  without  such  a  particu- 
lar interposition  of  the  testator  manifesting  his  intention,  it  would  re- 
main as  land,  and  would  consequently  belong  to  the  devisee  or  repre- 
sentative of  the  real,  not  of  the  personal  estate.  See  Pulteney  v.  Dar- 
lington, 1  Bro.  C.  C.  235,  236  ;  3  P.  Wms.  note  (c),  and  cases  there 
cited. 

The  presumption  that  a  person  has  made  an  election  will  arise  from 
very  slight  circumstances  :  Pulteney  v.  Darlington,  1  Bro.  C.  C.  238  ; 
Van  v.  Barnet,  19  Yes.  109  ;  Cookson  v.  Cookson,  12  C.  &  F.  121 ; 
Dixon  v.  Gayfere,  It  Beav.  433.  Thus,  if  a  person  keeps  land  unsold, 
a  presumption  will  arise  that  he  elected  to  take  it  as  land :  Ashby  v. 
Palmer,  1  Mer.  301 ;  Crabtree  v.  Bramble,  2  Atk.  688  ;  Inwood  v. 
Twyne,  2  Eden,  148 ;  but  in  Kirkman  v.  Miles,  13  Ves.  338,  where  the 
persons  entitled  to  the  proceeds  to  arise  from  the  sale  of  land  had  en- 
tered upon  and  occupied  it  for  two  years,  and  neither  they  nor  the  trus- 
tees had  taken  any  steps  to  sell  the  estate,  nor  had  they  made  any  re- 
quisition to  the  trustees  for  that  purpose,  Sir  William  Grant,  M.  R., 
held,  "  that  only  two  years  was  too  short  to  presume  an  election."  In 
Davies  v.  Ashford  (15  Sim.  44),  real  estates  were,  by  marriage  settle- 
ment, conveyed  to  trustees,  in  trust  to  sell,  and  to  hold  the  proceeds  in 
trust  for  the  husband  and  wife  for  their  lives  successively,  remainder  in 
trust  for  their  children,  remainder  in  trust  for  the  survivor  of  the  hus- 
band and  wife  absolutely ;  there  was  no  child  of  the  marriage.  The 
husband  survived  his  wife,  and  after  her  death  consulted  his  solicitors 
upon  his  rights  under  the  settlement ;  and  they  having  advised  him 
that  he  was  entitled  to  the  whole  beneficial  interest  in  the  estate,  he  got 
possession  of  the  settlement  and  of  the  title-deeds,  and  remained  in 
possession  of  them,  and  also  of  his  estates,  until  his  death.  It  was  held 
by  Sir  L.  Shad  well,  V.  C,  that  he  thereby  elected  to  take  the  estates  as 
land.  "  I  admit,"  said  his  Honor,  "  that  the  settlement  contained  a 
clear  trust  for  sale  which  must  have  been  exercised  unless  the  husband 
did  some  act  which  shewed  that  he  meant  the  trust  to  be  at  an  end,  and 
to  take  the  estates  as  land.  It  does  not  distinctly  appear  in  whose  cus 
tody  the  title-deeds  originally  were ;  but  it  is  clear  that  there  was  a 
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change  in  the  possession  of  them,  and  that  the  husband  got  them  into 
his  custody.  Now,  was  not  that,  of  necessity,  a  destruction  of  the 
trust ;  for  the  trustees  could  not  have  compelled  the  husband  *to 
L  J  deliver  up  the  deeds,  and  without  doing  so,  they  could  not  have 
made  any  effectual  sale  of  the  estates.  Therefore,  it  seems  to  me,  that 
by  consulting  upon  his  rights  under  the  settlement,  and  then  taking  the 
deeds  into  his  possession  (from  whom  or  by  what  means  he  obtained 
them  is  immaterial),  he  made  a  clear  election  to  take  the  estates  as 
land."  See  also  Brown  v.  Brown,  33  Beav.  399  ;  Sisson  v.  Giles,  3  De 
G.  Jo.  &  Sm.  614. 

Although  a  person  entitled  to  an  immediate  interest  in  land  directed 
by  a  will  to  be  sold  has,  by  his  acts  shewn  his  intention  to  reconvert 
and  take  them  in  their  actual  state,  this  doctrine  will  not  be  applicable 
to  lands  devised  by  the  same  will,  if  the  direction  to  convert  only  comes 
into  operation  after  a  life  interest  still  in  existence,  for  he  would  not 
by  his  acts,  with  reference  to  the  lands  in  possession,  have  shown  his 
intention  to  reconvert  those  to  which  he  was  only  entitled  in  remainder. 
See  Meredith  v.  Vick,  23  Beav.  559. 

Where  securities  for  monies  were  assigned  to  trustees,  to  be  invested 
in  land  to  be  settled  upon  a  man  and  his  wife  for  life,  with  an  ultimate 
limitation  to  the  man's  right  heirs ;  and  the  husband  died  after  some 
of  the  money  had  been  put  out  upon  other  securities,  in  trust  for  him, 
"  his  executors  and  administrators,'7  Lord  Keeper  Harcourt  held,  that 
the  husband  had  elected  to  take  the  securities  as  personal  estate,  upon 
the  ground  that  the  placing  the  money  out  upon  different  trusts  was  an 
alteration  of  the  nature  of  it,  since  the  testator's  declaring  the  trust  to 
his  executors  and  administrators,  seemed  tantamount  with  his  having 
declared  that  it  should  not  go  to  his  heirs  :  Lingen  v.  Sowray,  1  P. 
Wms.  172.  See  also  Gookson  v.  C'ookson,  12  C.  &  P.  121;  Harcourt 
v.  Seymour,  2  Sim.  N.  S.  12. 

Upon  the  same  principle,  in  the  case  of  land  to  be  converted  into 
money,  Lord  Hardwicke  held,  that  a  grant  of  a  lease,  reserving  rent  to 
the  grantor,  her  heirs  and  assigns,  was  strong  evidence  of  the  intention 
of  the  grantor  to  elect  that  it  should  continue  as  land.  His  Lordship 
observed,  that  the  grantor  had  reserved  rents  to  herself,  her  heirs  and 
assigns,  and  that  it  was  said  by  the  plaintiff's  counsel  that  she  could 
not  do  otherwise,  and  it  was  very  true  that  she  could  not ;  yet,  though  she 
could  not  reserve  otherwise,  there  was  equal  reason  in  the  present  case 
to  hold  it  as  her  intent  that  it  should  go  to  her  heir,  as  in  Lingen  v. 
Sowray,  to  the  executors,  and  that  would  be  sufficient  to  determine  the 
question  between  the  respresentative  of  the  personal  estate  and  the 
heir:  Grabtree  v.  Bramble,  3  Atk.  680,  689.  See  also  Griesbach  v. 
Fremantle,  17  Beav.  314. 

r*8711       Where  the  ^person  absolutely  *entitled  to  money  to  be  laid 
out  in  land  receives  the  money  from  the  trustees,  he  elects  to 
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take  it  as  money:  Pulteney  v.  Lord  Darlington,  1  Bro.  0.  C.  238; 
Trafford  v.  Boehm,  3  Atk.  440 ;  Book  v.  Worth,  1  Ves.  461  ;  but  not 
where  he  receives  the  income,  although  for  a  considerable  time  :  Gillies 
v.  Longlands,  4  De  G.  &  Sm.  372;  Be  Pedder's  Settlement,  5  De  G. 
Mac.  &  G.  890. 

These  remarks  may  be  concluded  with  the  observation,  that  the  doc- 
trine of  conversion  proceeds  upon  the  principle,  that  equity  considers 
what  ought  to  be  done  as  done.  It  follows,  therefore,  that  the  neglect  of 
trustees  to  perform  their  duty,  either  by  converting  land  into  money  or 
money  into  land,  will  not  affect  the  rights  of  others.  "  The  forbearance 
of  the  trustees,"  says  Sir  J.  Jekyll,  M.  R.,  "  in  not  doing  what  it  was 
their  office  to  have  done,  shall  in  no  sort  prejudice  the  cestui  que  trusts, 
since  at  that  rate  it  would  be  in  the  power  of  trustees,  either  by  doing 
or  delaying  to  do  their  duty,  to  affect  the  right  of  other  persons,  which 
can  never  be  maintained.  Wherefore  the  rule  in  all  such  cases  is,  that 
what  ought  to  have  been  done  shall  be  taken  as  done  ;  and  a  rule  so  pow- 
erful it  is  as  to  alter  the  very  nature  of  things,  to  make  money  land, 
and  on  the  contrary,  turn  land  into  money :  "  Lechmere  v.  Earl  of  Gar- 
lisle,  3  P.  Wins.  215. 

The  law  of  conversion  appears  to  be  the  same  in  Scotland  as  in 
England:  Buchanan  v.  Angus,  4  Macqueen,  Ho.  Lo.  Cas.  3Y4. 


The  authority  of  the  principal 
cases  has  been  repeatedly  recog- 
nized in  the  American  courts,  and 
the  doctrine  established  by  it  may 
be  regarded  as  received  generally 
throughout  this  county.  A  lead- 
ing case  is  Craig  v.  Leslie,  3 
Wheaton,  564,  where  the  subject 
was  ably  and  thoroughly  discussed. 
The  question,  there,  was,  whether 
lands  devised,  with  personal  estate, 
to  be  sold,  and  the  proceeds  of  the 
whole  given  to  an  alien,  amounted 
to  a  bequest  of  money,  which  an 
alien  could  take,  or  to  a  devise  of 
land,  which  he  could  not  take,  and 
the  decision  was  in  favor  of  the 
former.  "  Were  this  a  new  ques- 
tion," said  Washington,  J.,  in  de- 
livering the  opinion  of  the  court, 
"  it  would  seem  extremely  difficult 
to  raise  a  doubt  respecting  it.  The 


common  sense  of  mankind  would 
determine,  that  a  devise  of  money, 
the  proceeds  of  lands  directed  to 
be  sold,  is  a  devise  of  money,  not- 
withstanding it  is  to  arise  out  of 
land  ;  and  that  a  devise  of  land, 
which  a  testator  by  his  will  directs 
to  be  purchased,  will  pass  an  inter- 
est in  the  land  itself,  without  re- 
gard to  the  character  of  the  fund 
out  of  which  the  purchase  is  to  be 
made.  The  settled  doctrine  of  the 
courts  of  equity  corresponds  with 
this  obvious  construction  of  wills, 
as  well  as  of  other  instruments, 
whereby  land  is  directed  to  be 
turned  into  money,  or  money  into 
land,  for  the  benefit  of  those  for 
whose  use  the  conversion  is  in- 
tended to  be  made.  In  the  case  of 
Fletcher  v.  Ashburner,  (1  Bro.  Ch. 
Cas.  497,)  the  Master  of  the  Rolls 
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says,  that '  nothing  is  better  estab- 
lished than  this  principle,  that 
money  directed  to  be  employed  in 
the  purchase  of  land,  and  land  di- 
rected to  be  sold  and  turned  into 
money,  are  to  be  considered  as 
that  species  of  property  into  which 
they  are  directed  to  be  converted, 
and  this,  in  whatever  manner  the 
direction  is  given.'  He  adds,  '  the 
owner  of  the  fund,  or  the  contract- 
ing parties,  may  make  land  money, 
or  money  land.  The  cases  estab- 
lish this  rule  universally.'  This 
declaration  is  well  warranted  by 
the  cases  to  which  the  Master  of 
the  Rolls  refers,  as  well  as  by 
many  others.  (See  Dougherty  v. 
Bull,  2  P.  Wms.  320 ;  Yeates  v. 
Gompton,  lb.  358  ;  Trelawney  v. 
Booth,  2  Atk.  307.)  The  princi- 
ple upon  which  the  whole  of  this 
doctrine  is  founded  is,  that  a  court 
of  equity,  regarding  the  substance, 
and  not  the  mere  forms  and  cir- 
cumstances of  agreements  and 
other  instruments,  considers  things 
directed  or  agreed  to  be  done,  as 
having  been  actually  performed, 
where  nothing  has  intervened 
which  ought  to  prevent  a  perform- 
ance." 

The  same  principle  is  re-affirmed 
in  Peter  v.  Beverly,  10  Peters, 
534,  563.  See,  also,  Taylor  et  al. 
v.  Benham,  5  Howard's  Sup.  Ct. 
234,  269. 

This  doctrine  will  be  found  laid 
down  in  almost  the  same  language 
in  Smith  v.  WOrary,  3  Iredell's 
Eq.  204,  207  ;  The  Commonwealth 
v.  Martin's  Executors  and  De- 
visees, 5  Munford,  117,  121,  122  ; 
Tazewell  et  al.  v.  Smith's  Adm'r, 


1  Randolph,  313,  320 ;  Pratt  v. 
Taliaferro,  3  Leigh,  419,  421, 
427;  Siter,  Price  &  Co.  v.  M'- 
Gla.nachan  et  als.,  2  Grattan,  280  ; 
Hurtt  v.  Fisher,  1  Harris  &  Gill, 
88,  96  ;  Leadenham  v.  Nicholson, 
lb.  267,  277;  Gott  v.  Cooke,  7 
Paige,  523,  534.  "  Upon  the  prin- 
ciples of  equitable  conversion," 
said  the  chancellor,  in  Lorillard 
v.  Coster,  5  Id.  173,  218,  "  money 
directed  by  the  testator  to  be  em- 
ployed in  the  purchase  of  land,  or 
land  directed  to  be  sold  and  turned 
into  money,  is,  in  this  court,  for 
all  the  purposes  of  the  will,  con- 
sidered as  that  species  of  property 
into  which  it  is  directed  to  be  con- 
verted ;  so  far  as  the  purposes  for 
which  such  conversion  is  directed 
to  be  made  are  legal,  and  can  be 
carried  into  effect.  The  same  prin- 
ciple is  also  applicable  to  the  case 
of  a  direction  in  a  will  to  sell  one 
piece  of  land  and  to  convert  it 
into  another,  for  the  purposes  of 
the  will,  by  investing  the  proceeds 
of  the  sale  in  the  purchase  of  such 
other  lands,  under  a  valid  power 
in  trust  to  make  such  sale  and  re- 
investment. The  whole  doctrine 
of  equitable  conversion  depends 
upon  the  well  established  and  fa- 
miliar principle,  that  a  court  of 
equity  looks  upon  that  as  done, 
which  the  parties  to  an  agreement, 
or  marriage  settlement,  have  con- 
tracted to  do,  or  which  the  testa- 
tor by  his  will  has  directed  to  be 
done  ;  so  far  as  the  contract  of  the 
parties,  or  the  will  of  the  decedent, 
could  have  been  carried  into  effect, 
without  violating  any  equitable 
principle  or  rule   of   law."     The 
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general  doctrine  is  vindicated  at 
some  length  in  Kane  v.  Gott,  24 
Wendell,  641,  660. 

The  principle,  that  in  equity, 
land  directed  to  be  converted  into 
money,  or  money  directed  to  be 
converted  into  land,  is  to  be  tr/sated 
as  that  species  of  property  into 
which  the  one  or  the  other  is  so 
directed  to  be  converted,  was  fully 
adopted  in  Pennsylvania,  in  Alli- 
son, Executor  of  Henderson,  v. 
Wilson's  Executors,  13  Sergeant 
&  Rawle,  330,  332,  and  was  vindi- 
cated in  point  of  reason,  with 
great  force,  by  Chief  Justice  Gib- 
son, in  Morrow,  for  the  use  of  the 
Heirs  of  Isett,  v.  Brenizer,  2 
Rawle,  185,  189 ;  and  has  ever 
since  been  fully  maintained  in  that 
State;  Burr  v.  Sim,  1  Wharton, 
252,  262;  Willing  v.  Peters,  7 
Barr,  287,  290.  The  courts  of 
Kentucky,  though  they  do  not  re- 
ject the  principle,  obviously  regard 
it  with  disfavor :  see  Clay  and 
Craig  v.  Hart,  7  Dana,  1,  11,  12  ; 
Samuel  v.  Samuel's  Ad's,  Heirs, 
&c,  4  B.  Monroe,  245,  253. 

A  devise  of  land  to  be  sold,  or 
of  money  to  be  laid  out  in  land, 
works  a  conversion  from  the  death 
of  the  testator :  see  Van  Vechten 
v.  Van  Vechten,  8  Paige,  106, 124, 
129.  If  the  conversion  be  abso- 
lutely directed,  it  matters  not  that 
the  time  of  the  sale  is  postponed  : 
Leiper  v.  Thomson,  10  P.  F. 
Smith,  177;  M> Glare's  Appeal, 
22  Id.  414.  If  the  direction  to 
sell  is  absolute,  the  land  is  to  be 
considered  as  money  for  all  the 
purposes  of  the  will  from  the 
death  of  the  testator,  although  the 
period  prescribed  for  the  sale  is 


remote,  and  there  can  be  no  actual 
conversion  till  it  arrives  :  M' - 
Clure's  Appeal.  A  devise  of  lands 
to  be  sold,  after  a  life  estate  aris- 
ing under  the  will,  and  the  pro- 
ceeds distributed  to  certain  per- 
sons, is  a  pecuniary  bequest  to 
those  persons,  vesting  from  the 
death  of  the  testator  ;  M'  Clure's 
Appeal ;  Fairly  v.  Kline,  Penning- 
ton, 754  ;  Beading  v.  Blackwell, 
Baldwin,  166  ;  Binehart  and  Wife 
v.  Harrison's  Executors,  lb.  177  ; 
Loftis  v.  Glass,  15  Arkansas,  680. 
"  The  general  rule  is,  to  date  the 
conversion  as  taking  place  on  the 
death  of  the  testator ;  unless  there 
is  something  special  in  the  power 
of  sale,  making  its  exercise  or 
performance  depend  on  the  hap- 
pening of  some  event  or  contin- 
gency to  arise  subsequently,  or  on 
the  discretion  of  the  executor  or 
trustee  to  sell  or  not.  But  if  the 
direction  is  imperative,  requiring 
a  sale  at  all  events,  and  leaving  it 
discretionary  only  as  to  the  time 
and  manner  of  selling,  then  the 
sale  when  made,  has  the  same 
effect,  in  respect  to  the  rights  of 
parties  in  interest,  as  though  made 
immediately :"  Arnold  v.  Gilbert, 
5  Barbour's  S.  Ct.  192,  196. 

Hence,  where  an  estate  is  or- 
dered to  be  sold,  at  the  death  of  a 
widow,  and  the  proceeds  divided 
among  the  children,  the  shares  of 
those  who  die  in  her  lifetime  will 
vest  in  their  personal  representa- 
tives, and  not  in  their  heirs  ;  Bro- 
thers v.  Gartwright,  2  Jones's 
Equity,  113;  Horner's  Appeal,  6 
P.  F.  Smith,  405 ;  a  dictum  the 
other  way,  in  Savage  v.  Burnham, 
17  New  York  R.  561,  569,  seems 
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to  have  been  foreign  to  the  ease, 
and  may  be  thought  not  to  be  law. 

An  agreement  or  deed,  also,  be- 
tween proper  parties,  will  produce 
a  transmutation  in  equity,  from 
the  time  that  the  agreement  takes 
effect  legally  :  see  Naglee  v.  Inger- 
soll,  1  Barr,  185, 196  ;  Washington's 
Ex'or  v.  Abraham  et  als.,  6  G-rat- 
tan,  66,  1 6.  A  conveyance  to  a 
trustee,  in  trust  forthwith  to  buy 
or  sell,  for  the  grantor's  benefit,  or 
for  the  payment  of  debts,  works 
an  immediate  conversion ;  Lough- 
borough v.  Loughborough,  14  B. 
Monroe,  549.  In  Siter,  Price  & 
Go.  v.  M'  Glanachan  et  als.,  2  G-rat- 
tan,  280,  a  husband  and  wife  con- 
veyed the  equity  of  a  redemption 
in  the  wife's  land  to  a  trustee  to 
sell  for  their  use  and  benefit ;  and 
it  was  decided  that  the  property 
thereby,  in  equity,  became  con- 
verted into  money,  and  brought 
under  the  control  of  the  husband, 
as  personalty.  "  The  effect  of  this 
deed,"  said  Baldwin,  J.,  "  was,  in 
the  contemplation  of  a  court  of 
equity,  to  convert  the  property 
thereby  conveyed  from  realty  into 
personalty.  It  is  well  settled,  that 
land  directed  or  agreed  to  be  sold 
and  turned  into  money,  (upon  the 
principle  that  what  is  agreed  or 
ought  to  be  done,  is  considered  as 
done,)  shall  be  treated  as  imme- 
diately assuming  the  quality  of 
personalty,  and  as  continuing  im- 
pressed with  that  character,  until 
some  person  entitled  to  the  pro- 
ceeds, shall  elect  to  take  the  subject 
in  its  original  character  of  land." 

It  is  agreed  in  the  American 
cases,  that  Lord  Rosslyn's  notion, 
in   Walker   v.  Denne,  2  Ves.   Jr. 


110,  11 6,  that  there  is  no  equity  as 
between  the  heir  and  personal 
representative,  to  have  the  prop- 
erty in  any  other  form  than  that 
in  which  it  actually  is  at  the  death 
of  the  person  through  whom  they 
claim,  is  completely  overruled,  and 
that  the  will  of  the  original  testa- 
tor confers,  positively  and  effec- 
tively, upon  the  subject,  such 
character  as  he  has  thought  proper 
to  direct :  see  Tazewell  et  al.  v. 
Smith's  Adm'r,  1  Randolph,  313, 
321 ;  Pratt  v.  Taliaferro,  3  Leigh, 
419,  423,  429;  Craig  v.  Leslie,  3 
Wheaton,  564,  579. 

Conversion  of  Land  into  Money. 
— Where  land  is  directed  by  will 
to  be  sold  and  converted  into 
money,  the  interest  vests  in  the 
parties  entitled,  as  personal  estate : 
Ferguson  and  Wife  v.  Stuart's 
Ex'ors,  14  Ohio,  140,  146  ;  Sharp- 
ley  v.  Forwood's  Ex' or,  4  Harring- 
ton, 336 ;  Carr  v.  Ireland,  4  Mary- 
land Chancery,  251 ;  Maddox  v. 
Dent,  lb.  543  ;  Collier  v.  Collier,  3 
Ohio, JST.S. 369;  Croomv.Hening,i 
Hawks,  393 ;  Loftis  v.  Gross,  15 
Arkansas,  680 ;  Smitherx  v.  Hooper, 
23  Maryland,  213 ;  Johnson  v. . 
Bennett,  39  Barb.  231 ;  Harris  v. 
Slight,  46  Id.  410 ;  Ex  parte  31'- 
Bee,  63  North  Carolina,  332  ;  Bro- 
lasky  v.  Gaily,  1  P.  F.  Smith,  509  ; 
Parkinson's  Appeal,  8  Harris, 
455  ;  Taylor  v.  Burham,  5  How- 
ard, 243 ;  Rawlings  v.  Landes, 
2  Bush.  158;  Wilkins  v.  Taylor, 
8  Richardson's  Eq.  294.  If  one  of 
the  parties  entitled,  dies  before  an 
actual  sale,  the  fund  will  go  to  his 
personal  representative  as  money, 
since  the  party  himself  would  have 
taken  money ;  Smith  v.  M'  Grary, 
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3  Iredell's  Equity,  204,  20?  ;  Pratt 
v.  Taliaferro,  3  Leigh,  419,  428 ; 
Washington's  Ex'or  v.  Abraham 
et  al.,  6  Grattan,  66,  77 ;  Reading 
v.  Blackiuell,  Baldwin,  166  ;  Marsh 
v.  Wheeler,  2  Edwards,  157,  160 ; 
if  the  party  is  a  feme  covert,  and 
she  dies  at  any  time  after  the  tes- 
tator, her  husband  as  her  personal 
representative  will  take  the  be- 
quest as  personalty ;  Hurtt  v. 
Fisher,  1  Harris  &  Gill,  88,  96  ; 
per  Coulter,  J.,  in  The  Common- 
wealth v.  Martin's  Executors  and 
Devisees,  5  Munford,  117,  127; 
Brothers  v.  Cartwright,  2  Jones, 
Equity,  113;  see  also,  Siter,  Price 
&  Go.  v.  M'Clenachan  et  als.,  2 
Grattan,  280;  Fairly  v.  Kline, 
Pennington,  754;  and  upon  his 
death  before  the  sale,  it  will  go  to 
his  personal  representative  ;  Bine- 
hart  and  Wife  v.  Harrison's  Exe- 
cutors, Baldwin,  177, 187.  A  per- 
son to  whom  are  bequeathed  the 
proceeds  of  land  directed  to  be 
sold,  has  no  estate  in  the  land,  but 
only  an  interest  in  the  execution 
of  the  trust :  he  has  no  such  inter- 
est in  real  estate,  as  can  be  bound 
by  tbe  lien  of  a  judgment,  and  a 
sale  of  his  interest  under  an  execu- 
tion against  the  land  passes  no- 
thing to  a  purchaser  at  the  sher- 
iff's sale:  Allison,  Executor  of 
Henderson  v.  Wilson's  Executors, 
13  Sergeant  &  Rawle,  330,  332; 
Morrow  v.  Brenizer,  2  Rawle, 
185,  188 ;  Hartman's  Estate,  4  Id. 
39,  44;  Wintercast  and  others  v. 
Smith,  lb.  177,  184;  Stuck  v. 
Mackey,  4  Watts  &  Sergeant,  196, 
197;  Willing  v.  Peters,  7  Barr, 
287,  290.  Land  devised  to  be 
sold,  and  the  proceeds  given  to  an 


alien,  or  land  agreed  to  be  con- 
verted into  personal  estate,  is  so 
completely  personal  estate  in 
equity,  that  an  alien  is  capable  of 
taking  the  full  benefit  of  the  prop- 
erty ;  Craig  v.  Leslie,  3  Wheaton, 
564 ;  Ansiice  v.  Brown,  6  Paige, 
448 ;  Be  Barante  v.  Gott,  6  Bar- 
bour, S.  Ct.  493,  497:  see,  also, 
The  Commonwealth  v.  Martin's 
Executors  and  Devisees,  5  Mun- 
ford, 117.  If  land  be  directed  to 
be  converted  into  personal  estate, 
the  will,  in  respect  to  the  disposi- 
tions, must  be  governed  by  the 
rules  of  law  applicable  to  limita- 
tions of  personal  property ;  Bur- 
rill  v.  Shiel,  2  Barbour's  S.  C. 
459,  470. 

Upon  the  principle  of  equitable 
conversion,  the  purchase-money  of 
lands  contracted  to  be  sold  during 
the  lifetime  of  the  testator,  whether 
paid  before  his  death  or  after- 
wards, is  a  part  of  his  personal  es- 
tate ;  and  if  not  legally  bequeathed 
by  the  will,  will  be  distributed  to 
the  widow  and  next  of  kin,  as  per- 
sonal assets ;  Hawley  v.  James,  5 
Paige,  323,  456  ;  Drenkle's  Estate, 
3  Barr,  377  ;  Henson  v.  Ott,  1  In- 
diana, 512.  The  legal  title,  how- 
ever, still  remains  in  the  vendor, 
and  will  be  bound  by  the  lien  of  a 
judgment,  although  when  the  judg- 
ment is  subsequent,  it  will  be  sub- 
ject to  the  right  of  the  vendee  to 
have  the  land,  free  from  incum- 
brance, on  paying  the  price ; 
Leiper's  Executors  v.  Irwin,  2 
Casey,  55.  Even,  therefore,  when 
the  land  is  sold  under  a  judgment, 
prior  to  the  sale,  the  right  of  sub- 
sequent judgment-creditors  will  be 
limited,  to  the  purchase-money  un- 
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paid  at  the  time  when  their  judg- 
ments were  obtained  ;  and  any  sur- 
plus will  belong  to  the  vendee,  as 
being  the  proceeds  of  his  estate  or 
interest  in  the  land  ;  Siter's  Appeal, 
2  Casey,  118. 

A  contract  to  sell  at  the  option 
of  the  purchaser  converts  the  land 
into  money  from  the  execution  of 
the  contract,  if  it  is  eventually 
fulfilled ;  Kerr  v.  Day,  2  Harris, 
112,  114;  Ely  v.  Beaumont,  5  S. 
&  R.  524  ;  D' Arras  v.  Keyser,  2 
Casey,  249 ;  although  not  if  it  fails 
of  effect  from  the  refusal  of  the 
purchaser,  or  an  inherent  cause ; 
Kerr  v.  Day. 

Conversion     of     Money     into 

Land Money  directed  to  be  laid 

out  in  land,  and  held  on  certain 
trusts,  must  be  considered  and 
treated  as  real  estate,  for  the  pur- 
pose of  deciding  on  the  validity  of 
the  settlement  directed ;  Hawley 
v.  James,  5  Paige,  323,  443  ;  Gott 
v.  Cook,  1  Id.  523,  534  ;  Collins  v. 
Champ,  15  B.  Monroe,  118  ;  Tay- 
lor v.  Johnson,  63  North  Carolina, 
381. 

The  question  of  conversion  de- 
pends on  the  intention  of  the  tes- 
tator, which  need  not  be  expressly 
declared,  but  may  be  derived  from 
the  general  effect  of  the  will ; 
Burr  v.  Sim,  1  Wharton,  252,  262  ; 
Green  v.  Johnson,  4  Bush.  164. 
"  Where  a  testator  authorizes  his 
executors  to  sell  real  estate,  and  it 
is  apparent  from  the  general  pro- 
visions of  the  will  that  he  intended 
such  estate  to  be  sold,  the  doctrine 
of  equitable  conversion  applies, 
although  the  power  of  sale  is  not  in 
terms  imperative  ;"  Dodge  v.  Pond, 
23  New  York,  69.     To  operate  as 


an  immediate  conversion  from  the 
testator's  death,  it  must,  neverthe- 
less, appear  in  terms,  or  by  neces- 
sary implication,  that  he  intended 
the  property  to  be  sold  absolutely, 
and  at  all  events ;  Arnold  v.  Gil- 
bert, 3  Sandford,  533,  556.  A 
charge  of  debts  upon  land,  or  a 
contingent  power,  or  direction,  or 
agreement  to  convert,  does  not  af- 
fect an  immediate,  equitable  con- 
version ;  Naglee  v.  Ingersoll,  1 
Barr,  185,  196,  197;  Harris  v. 
Clark,  3  Selden,  248  ;  Dominiclc 
v.  Michael,  4  Sandford's  Sup.  C. 
374  ;  Buckley  v.  Buckley,  11  Bar- 
bour, 43, 76  ;  nor  does  a  discretion 
to  executors  to  sell,  if  they  think 
proper,  or  to  sell  any  land  which 
they  think  proper,  work  a  conver- 
sion before  the  discretion  is  deter- 
mined by  a  sale  ;  Blight  v.  Bank, 
10  Barr,  131 ;  Clay  &  Craig  v. 
Hart,  7  Dana,  1,  11  ;  Samuel  v. 
Samuel's  Ad's,  Heirs,  &c,  4  B. 
Monroe,  245,  253 ;  Allen  v.  De 
Witt,  3  Comstock,  276  ;  Clinefelter 
v.  Ayres,  16  Illinois,  329  ;  Mont- 
gomery et  ux.  v.  Milliken  et  ux.  et 
al.,  1  Smedes  &  Marshall's  Chan- 
cery, 495,  498;  Pratt  v.  Talia- 
ferro, 3  Leigh,  419,  430.  "To 
establish  a  conversion,  the  will 
must  direct  it  absolutely,  or  out 
and  out,  irrespective  of  all  con- 
tingencies. The  direction  must  be 
positive  and  explicit,  and  the  will, 
if  it  be  by  will,  or  the  deed,  if  it 
be  by  contract,  must  irrevocably 
stamp  the  character  of  money  on 
the  land ;''  Anewalt's  Appeal,  6 
Wright,  414  ;  Chew  v.  Nicklin,  9 
Id.  84.  [So  where  it  is  left  to  the 
heirs  or  legatees,  or  to  a  third  per- 
son to  determine  whether  the  land 
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shall  be  sold,  it  will  descend  as 
such,  and  not  as  money ;  Miller's 
Appeal,    10    P.    F.    Smith,  404; 
Henry  v.  M '  Gloskey,  9  Watts,  145 ; 
Nagle's  Appeal,   1    Harris,   260 ; 
Stoner  v.  Zimmerman,  9  Id.  394. 
Thus  in  Stoner  v.  Zimmerman,  a 
direction  that   real  estate   should 
"  he  sold  at  the  expiration  of  four- 
teen years,  if  it  was  the  wish  of  the 
testator's  children,  at  the  time,  to 
have  it  so,"  was  held  not  to  deprive 
it  of  the  character  of  realty  ;  al- 
though a  sale  was  ultimately  made 
in  accordance  with   the  will.     In 
Nagle's  Appeal,  the  testator  after 
giving  an  estate  to  his  wife,  during 
widowhood,   devised   as    follows : 
"At  her  decease,  it  is  my  desire,  if 
the  majority  of  my  children   be 
agreed,  that  my   executors   shall 
sell  all  my  real  estate,  (the  house 
in  Market  street  excepted,  which 
house  I  would  not  wish  to  be  sold 
until  three  years  after  my  wife's 
decease,   if   the  majority    of  my 
children  be  agreed,)  and  give  unto 
my  son   John   $500,  money   bor- 
rowed from  him."     He   then  de- 
sired his  executors  to  give  $500  to 
each  of  his  seven  children,  out  of 
the  proceeds  of  his  real  estate,  and 
directed  the  residue  to  be  equally 
divided  between  them,  in    three 
years  after  receiving  the  $500  ;  but 
"  if  any  of  the  children   did  not 
make  a  good  use  of  the  $500,  the 
executors  were  to  keep  the  residue, 
to  administer  it  as  their  necessities 
required."    It  was  contended,  that 
the  direction  to  distribute  it  among 
the  testator's  children,  made  the 
obligation  to  sell  imperative,  and 
that  the  testator  could  not  "have 
meant  that  a  majority  of  the  lega- 


tees should  have  the  power  to  frus- 
trate the  bequest,  in  which  all  "were 
interested.  The  court  was,  never- 
theless, of  opinion,  that  the  con- 
sent of  the  majority  of  the  chil- 
dren was  a  condition  precedent,  and 
consequently  that  the  land  was  not 
converted  into  money.  So  a  di- 
rection to  sell  within  a  certain 
time,  if  the  testator  survives  his 
wife,  does  not  operate  as  an  equita- 
ble conversion,  and  the  executors 
cannot  make  a  good  title  after  the 
time  has  expired ;  Dunshee  v. 
Goldbecher,  56  Barb.  579.] 

A  proviso,  that  if  one  or  more 
of  the  parties  interested  prefers  to 
take  the  land  as  such,  it  shall  not 
be  sold,  will  not  prevent  a  conver- 
sion, when  it  would  otherwise  re- 
sult from  the  will.  In  Pratt  v. 
Taliaferro,  3  Leigh,  419,  land  was 
devised  to  be  sold,  and  the  pro- 
ceeds divided  between  the  testa- 
trix's daughter  and  granddaughter ; 
but  "  if  my  daughter,  when  of  age, 
or  married,  so  desires,  she  may 
take  the  land  in  fee,  on  paying  half 
its  value."  The  daughter  married, 
and  her  husband  paid  half  the 
value  to  the  granddaughter,  took 
possession  of  the  land,  and  sold  it 
as  his  own.  It  was  held,  that  this 
did  not  operate  as  an  election  by 
the  wife,  and  that  the  character  of 
personalty  having  been  impressed 
on  the  estate  by  the  will,  the  hus- 
band was  entitled  to  it  absolutely 
jure  mariti. 

Where  the  direction  or  intention 
to  sell  is  absolute  and  certain,  but 
the  time  of  sale  is  discretionary 
with  the  executors  or  trustees,  the 
question  of  equitable  conversion 
has  been  differently  determined  in 
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different  courts.  In  Ghrisler's 
Executors,  Sc.  v.  Meddis,  Adm'r, 
6  B.  Monroe,  35,  a  devise  of  land 
to  a  trustee,  "  to  be  by  him  sold 
at  any  time  he  may  think  best," 
was  held  not  to  effect  a  conversion 
from  the  testator's  death.  "  Real 
estate,"  said  Ewing,  C.  J.,  "is 
converted  into  personalty,  imme- 
diately on  the  death  of  the  devisor, 
only  where  the  direction  to  sell  is 
positive,  without  limitation  as  to 
time,  and  without  discreiion  on 
the  part  of  those  to  whom  the 
power  to  sell  is  delegated.  If  dis- 
cretion is  given,  as  in  the  case  be- 
fore us,  the  conversion  does  not 
take  place  until  the  sale  is  made." 
But  the  weight  of  authority  is  the 
other  way,  and  in  favor  of  the 
principle  that  if  the  direction  to 
sell  is  absolute,  a  discretion  as  to 
time  or  manner,  will  not  suspend 
the  conversion  ;  Wurtz  v.  Page, 
4  C.  E.  Green,  65.  In  Tazewell  et 
al.  v.  Smith's  Adm'r,  1  Randolph, 
313,  319,  320,  a  testator  had  di- 
rected all  his  estate,  real  and  per- 
sonal, to  be  sold  by  his  executors, 
or  such  of  them  as  shall  qualify, 
"  at  any  time  and  in  any  manner, 
he  or  they  shall  think  proper,"  and 
the  income  of  the  proceeds  to  be 
distributed  between  his  two  sons. 
It  was  decided  that  an  immediate 
conversion  in  equity  took  place, 
and  that  the  discretion  as  to  the 
time  of  sale  had  no  effect  upon 
the  question.  "  In  every  instance 
of  a  sale  by  an  executor,"  said 
Cabell,  J.,  "  some  time  must,  of 
necessity,  elapse  between  the  death 
of  the  testator  and  the  sale  ;  and 
something  is  almost  invariably 
left  to  the  discretion  of  the  execu- 


tor, as  to  the  time  of  selling.  Yet 
that  makes  no  difference  where,  as 
in  this  case,  the  direction  to  sell  is 
imperative.  .  .  .  The  import- 
ant question  is,  whether  the  char- 
acter of  land  or  money  is  definitely 
and  imperatively  affixed,  by  the 
will,  to  the  property ;  for,  the 
character  thus  impressed  upon  it, 
will  remain  so  impressed,  until 
some  person  having  a  right  to 
elect,  elects  to  take  it  in  its  origi- 
nal character ;  Ashby  v.  Palmer, 
(1  Mer.  296  ;  2  Mad.  108-110,  and 
the  cases  there  cited.)  Land,  there- 
fore, thus  impressed  with  the 
character  of  money,  will,  until 
election  be  made  to  take  it  as  land, 
pass  as  money,  although  it  has 
not  been  actually  converted  into 
money.  The  counsel  for  the  ap- 
pellants relied  upon  the  principle 
laid  down  in  Walker  v.  Denne,  (2 
Ves.  170,)  that  the  property  will 
pass  according  to  the  state  in 
which  it  happens  to  be  at  the  death- 
of  the  person  from  whom  it  is 
claimed.  But  that  principle  has 
been  repeatedly  overruled ;  Wel- 
dale  v.  Partridge,  (8  Yes.  227  ;) 
Biddulph  y.  Biddulph,  (12  Id. 
161  ;)  Kirkman  v.  Miles,  (13  Id. 
338;)  Ashby  v.  Palmer,  (1  Mer. 
296.)  The  other  cases  relied  on 
have  no  application.  In  all  of 
these,  there  was,  from  some  cause  or 
other,  a  resulting  trust,  in  whole 
or  in  part,  for  the  heir-at-law.  of 
the  testator.  But,  in  the  case  be- 
fore us,  the  conversion  into  money 
is  imperative,  to  every  intent,  out 
and  out  ;  and  the  whole  proceeds 
of  sale,  after  paj-ment  of  debts, 
are  given  as  personal  property  to 
the  two  sons  of  the  testator."     In 
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like  manner,  in  a  case  in  New 
York,  where  a  testator  directed  his 
executors,  all,  or  such  of  them  as 
might  undertake  the  trust,  after 
pa}'ing  legacies,  "  to  sell  and  dis- 
pose of  the  remainder  of  his  estate, 
both  real  and  personal,  to  the  best 
advantage  in  their  power,  and  as 
sound  discretion  directs,"  and  di- 
vide the  whole  proceeds  equally 
among  his  children,  it  was  held 
that  an  absolute  conversion  took 
place  from  the  testator's  death. 
"  Under  this  clause,"  said  the  as- 
sistant vice-chancellor,  "  although 
there  was  a  discretion  as  to  the 
time  of  sale,  the  direction  to  sell 
the  real  estate  was  absolute  and 
imperative.  It  was  only  alter  such 
sale  that  it  could  be  divided,  or  in- 
deed that  it  was  to  be  received  by 
the  children.  The  gift  to  them 
was  not  of  land,  but  of  the  pro- 
ceeds of  land  to  be  sold,  and  of 
personal  estate.  Thus,  the  quality 
of  personalty  was  given  to  the 
produce  of  this  real  estate  to  all 
intents;  and  not  merely  for  any 
particular  purpose  of  the  will. 
There  was,  therefore,  an  equitable 
conversion  of  this  real  estate,  and 
it  is  to  be  considered  in  this  court, 
as  having  been  personal  property 
for  all  the  purposes  of  the  will ;" 
Martin  v.  Sherman,  2  Sandford, 
341,  343.  Again,  where  a  testator 
devised  and  bequeathed  to  his  ex- 
ecutors all  his  estate,  real  and  per- 
sonal, to  sell  such  estate  or  any 
part  of  it,  whenever  they  should 
think  fit,  with  authority  to  lease  ; 
and  gave  directions  as  to  the  dis- 
posal of  the  proceeds  of  the  sale 
or  leases,  it  was  held  that  a  con- 
version took  place  from  the  testa- 


tor's death.  "  The  intent  and  di- 
rection of  the  testator  to  sell  the 
land  was  absolute,  or  '  out  and  out' 
for  all  purposes,"  said  Jewett,  Ch. 
J.,  in  the  Court  of  Appeals.  "  The 
discretion  of  the  executor  in  re- 
spect to  the  sale,  related  merely  to 
the  time  when,"  &c. ;  Stagg  v.  Jack- 
son, 1  Comstock,  206,  212. 

When  the  direction  to  sell  is  for 
a  particular  purpose  only,  it  may 
frequently  happen  that  a  direction 
as  to  time  will  be  connected  with 
a  contingency  as  to  the  fact  of  sale, 
but  where  the  real  estate  or  a 
general  residue  of  it  is  mixed  up 
with  the  personal  estate,  and  the 
whole  ordered  to  be  converted  into 
money,  for  distribution  to  persons 
surviving  the  testator,  the  intent 
to  convert  is  absolute,  and  the 
fact  of  an  ultimate,  conversion,  if 
not  arrested  by  election,  is  certain ; 
and  in  such  a  case,  a  discretion  as 
to  time  or  manner  is  without  influ- 
ence upon  the  question. 

The  purchase  of  land  with  the 
assets  of  a  firm  converts  it  into' 
personalty,  but  as  the  weight  of 
authority  seems  to  be,  only  so  far 
as  may  be  requisite  for  the  pur- 
poses of  the  partnership ;  ante, 
293.  In  Foster's  Appeal,  24  P.  P. 
Smith,  371,  a  firm  owned  real  es- 
tate purchased  with  firm  funds 
and  held  as  partnership  property. 
One  of  the  partners  died,  and  his 
administratrix  sold,  by  order  of 
the  Orphans'  Court,  his  interest  in 
the  real  estate  to  the  surviving 
partner,  for  the  sum  of  $25,500  ;  he 
to  pay  all  the  firm  debts,  the  in- 
debtedness of  the  decedent  to  the 
firm,  and  his  individual  debts. 
The   court   held  that  the  surplus 
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was  real  estate,  and  should  be  so 
distributed.  Sharswood,  J.,  said  : 
"  For  all  the  purposes  of  the  ques- 
tion before  us,  this  case  must, 
therefore,  be  considered  the  same 
as  if,  after  dissolution  by  the 
death  of  one  partner,  and  payment 
of  all  partnership  debts,  and  any 
balance  due  the  surviving  partner, 
there  had  remained  in  specie,  un- 
converted land,  the  interest  of  the 
deceased  partner,  which  is  ascer- 
tained to  be  worth  $25,508.30.  Is 
the  land  thus  remaining  uncon- 
verted and  in  specie,  to  be  re- 
garded for  the  purposes  of  distri- 
bution, under  the  intestate  laws,  as 
real  or  personal  ?     .     .     . 

Conversion  is  altogether  a  doc- 
trine of  equity.  In  law  it  has 
no  being.  It  is  admitted  only  for 
the  accomplishment  of  equitable  re- 
results.  It  may  be  termed  an  equi- 
table fiction,  and  the  legal  maxim, 
In  fictione  juris  semper  subsistit 
equitas,  has  redoubled  force  in  ap- 
plication to  it.  It  follows,  of  ne- 
cessity, that  it  is  limited  to  its 
end.  Lord  Eldon  advanced  this 
idea  while  his  mind  was  evidently 
laboring  and  in  suspense  on  the 
general  subject.  In  Ripley  v. 
Waterworth,  7  Ves.  425,  he  said : 
"  There  is  an  obvious  difference 
from  all  the  cases,  which  estab- 
lish this  general  principle,  that 
where  a  person  dealing  upon  his 
own  property  only,  had  directed 
a  conversion  for  a  particular, 
special  purpose,  or  out  and  out, 
but  the  produce  to  be  applied  to  a 
particular  purpose,  when  the  pur- 
pose fails,  the  intention  fails  ;  and 
this  court  regards  him  as  not  hav- 
ing   directed     the     conversion." 


There  must  be  some  purpose  re- 
cognized as  lawful  to  be  accom- 
plished by  a  conversion  before 
equity  permits  it  to  have  a  place. 
Surely  it  will  not  be  pretended 
that  a  man  could,  by  a  mere  decla- 
ration of  record,  convert  his  land 
into  personalty,  so  as  to  defeat  the 
lien  of  the  mortgages,  judgments, 
and  other  encumbrances,  elude  the 
provision  of  the  Statute  of  Frauds, 
and  change  the  course  of  distribu- 
tion in  case  of  intestacy.  If,  how- 
ever, a  trust  is  created,  either  by 
deed  or  will,  with  an  absolute 
direction  to  sell,  and  distribute  the 
proceeds  either  among  creditors 
or  others,  equity  considers  that  as 
actually  done  which  has  been 
directed  to  be  done,  in  order  to 
accomplish  the  lawful  intent  of  the 
grantor  or  testator.  If  it  con- 
tinued land,  subject,  as  such,  to 
sale,  mortgage,  and  encumbrance, 
by  the  eventual  distributees — the 
present  cestuis  que  trust — the  re- 
sult aimed  at  might  be  defeated, 
and  the  intention  frustrated.  So, 
where  land  is  by  the  agreement  of 
the  partners  made  partnership 
stock,  it  is  an  out-and-out  conver- 
sion only,  because  otherwise  the 
objects  of  the  partnership  would 
be  defeated,  if  the  sale,  mortgage, 
or  encumbrance  of  his  separate  in- 
terest by  one  partner  could  pre- 
vent the  equit}-  of  the  other  part- 
ners to  have  the  partnership  prop- 
erty applied  to  the  payment  of  the 
partnership  debts,  and  the  balances 
which  might  be  due  to  them  re- 
spectively. When  the  purpose  of 
conversion  is  attained,  conversion 
ends,  or  more  accurately,  re-con- 
version takes  place.     Thus  when 
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the  sale  under  the  trust  is  made, 
the  character  of  personalty  does 
not  follow  the  land  Into  the  hands 
of  the  purchaser.  The  proceeds 
are  personalty,  and  are  distributed 
as  such  among  the  cestuis  que 
trust,  because  that  was  the  very 
object  of  the  conversion.  So  with 
land  in  partnership,  when  sold  by 
the  firm,  the  land  becomes  land 
again  in  the  hands  of  the  pur- 
chaser, and  the  proceeds  person- 
alty, but  personalty  to  what  ex- 
tent? Only  to  the  extent  of  ac- 
complishing the  purpose  of  the 
conversion,  namely,  the  equity  of 
the  partners  to  have  the  joint 
debts  and  their  own  advances  paid 
before  any  part  goes  to  the  other 
partners  or  their  separate  credi- 
tors. In  Dyer  v.  Cornell,  4  Barr, 
359,  where  by  order  of  the  Or- 
phans' Court,  the  land  of  minors 
was  sold  for  their  maintenance 
and  education,  it  was  held  that  the 
proceeds,  supposing  them  to  re- 
tain the  character  of  land,  lose 
that  and  become  personalty  on  the 
first  transmission,  though  to  an 
infant.  The  administrator  of  the 
minor  was  decided  to  be  entitled 
to  the  money  as  money.  The 
court,  indeed,  were  of  opinion  that 
the  sale,  ipso  facto,  worked  a 
transmutation,  but  they  added,  by 
Coulter,  J. :  "  But  even  admitting 
that  the  money  in  this  ease  bore 
the  impress  of  real  estate,  and  the 
inheritable  qualities  peculiar  to 
lands  and  houses,  in  analogy  to 
the  case  of  Lloyd  v.  Hart,  2  Barr, 
473  ;  for  how  many  generations  or 
descents  shall  it  wear  that  com- 
plexion ?    It  must  cease,  as  it  min- 


gles with  other  moneys  of  the  dis- 
tributee ;  otherwise  uncertainty, 
confusion,  and  litigation  will  in- 
delibly mark  its  character.  This 
court  is  of  opinion  that  it  cannot 
be  carried  further  than  the  first 
descent  in  any  case."  The  same 
question  is  pertinent  in  regard  to 
the  land  in  the  present  case.  If 
land  remaining  in  specie  after  the 
partnership  is  dissolved  and  wound 
up,  and  all  the  purposes  of  its  con- 
version answered,  is  still  personal 
estate,  how  long  is  it  to  remain 
so  ?  Certainly  all  the  forms  of 
the  law  as  to  realty  must  be  ob- 
served in  its  transmission  from 
hand  to  hand,  and  shall  it  not  be 
subject  to  the  lien  of  judgments  in 
the  lifetime,  and  debts  upon  the 
decease  of  its  owner  ?  If  not,  un- 
certainty, confusion,  and  litigation 
will  indelibly  mark  its  character. 
But  it  may  be  asked,  when  is  the 
precise  moment  of  its  reconver- 
sion ?  The  answer  is,  the  moment 
the  partnership  is  wound  up,  either 
by  decree,  judgment  or  agreement, 
and  it  is  determined  that  it  no 
longer  forms  a  part  of  the  partner- 
ship stock,  and  is  not  required  for 
its  purposes.  In  Burr  v.  Sim,  1 
Wh^rt.  252,  where  land  was  or- 
dered to  be  converted  by  will,  and 
the  proceeds  to  be  paid  to  a  lega- 
tee, it  was  held,  that  the  election 
by  the  legatee  before  any  sale,  to 
take  the  land  as  land,  operated  as 
a  new  acquisition.  It  was  a  pur- 
chase of  it  as  land  by  a  surrender 
ot  the  right  which  he  undoubtedly 
had  to  consider  it  as  money. 
Where,  then,  a  partnership  is  dis- 
solved, wound  up,  and  completely 
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ended,  what  can  it  be  but  an  elec- 
tion of  the  land  as  land,  and  the 
reconversion  of  it.'' 

Election. — It  is  well  settled,  that 
the  party,  or  all  the  parties,  inter- 
ested, may  elect  to  take  the  prop- 
erty in  that  character,  from  which 
the  testator  has  directed  it  to  be 
converted ;  and  upon  such  election 
being  declared,  the  property  is 
converted  back  into  its  original 
condition.  Land  ordered  to  be 
sold,  if  the  parties  elect  to  take  it 
as  land,  becomes  real  estate  again 
and  is  bound  by  a  judgment ; 
Stuck  v.  Mackey,  4  Watts  &  Ser- 
geant, 196  ;  Shallenberger  v.  Ash- 
worth,  1  Casey,  152 ;  Brownfield 
v.  Mackey,  3  Id.  320 ;  Beat  v. 
Stockly,  9  Harris,  336  ;  Broome  v. 
Curry,  19  Alabama,  805.  The 
property  is  considered  in  equity 
as  being  completely  converted, 
upon  the  testator's  death,  and  as 
continuing  in  that  state,  until 
competent  parties,  by  legal  and 
sufficient  acts  or  declarations,  de- 
termine their  election  to  have  it  in 
its  former  character.  This  right 
of  election,  is  given  merely  for  the 
convenience  of  the  parties,  and 
upon  the  ground,  that  as  they 
might,  after  an  actual  conversion, 
reconvert  the  property  into  its 
former  quality,  equity  will  for 
their  benefit,  and  upon  a  proper 
manifestation  of  their  intention, 
consider  the  re-conversion  as  af- 
fected. "  Where  the  whole  bene- 
ficial interest,"  says  Washington, 
J.,  in  Craig  v.  Leslie,  3  Wheaton, 
564,  b*l8,  "  in  the  money  in  one 
case,  or  in  the  land  in  the  other, 
belongs  to  the  person  for  whose 
use  it  is  given,  a  court  of  equity 


will  not  compel  the  trustee  to  exe- 
cute the  trust  against  the  wishes 
of  the  cestui  que  trust,  but  will 
permit  him  to  take  the  money  or  the 
land,  if  he  elect  to  do  so  befor,e  the 
conversion  has  been  actually  made ; 
and  this  election  he  may  make,  as 
well  by  acts  or  declarations,  clearly 
indicating  a  determination  to  that 
effect,  as  by  application  to  a  court 
of  equity.  It  is  this  election,  and 
not  the  mere  right  to  make  it, 
which  changes  the  character  of  the 
estate  so  as  to  make  it  real  or  per- 
sonal, at  the  will  of  the  party  enti- 
tled to  the  beneficial  interest." 
"  This  right  of  election,"  says 
Gibson,  J.,  in  Allison  v.  Wilson's 
Executors,  13  Sergeant  &  Rawle, 
330,  333,  ''must  be  exercised  be- 
fore the  property  is  converted  ; 
and  until  it  be  actually  exercised, 
the  property  bears  the  same  char- 
acter, and  remains  subject  to  the 
same  rules  of  transmission  to  re- 
presentatives as  if  the  conversion 
were  actually  made."  "  Land  once 
impressed  with  the  character  of 
money,"  says  Rogers,  J.,  in  Burr 
v.  Sim,  1  Wharton,  252,  265, 
"must  remain  so  impressed,  until 
some  person  elects  to  take  it  in  its 
original  character  as  land.  .  .  . 
It  is  certain,  that  the  devisee  may 
take  it  himself  in  the  shape  of 
land  or  money ;  but  when  there 
has  been  a  conversion  in  the  con- 
templation of  the  court,  the  onus 
of  showing  that  the  property  ought 
to  pass  under  a  different  denomi- 
nation, by  proving  an  act  in  the 
donee,  indicating  his  intention  to 
that  effect,  lies  on  the  party  who 
claims  it  in  its  original  state." 
The  principle  is  the  same,  whether 
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the  right  of  election  is  implied  or 
given  in  terms,  and  a  direction  to 
distribute  the  proceeds  will  work 
a  conversion,  notwithstanding  a 
provision  that  the  legatees  nay 
take  the  property  as  land  ;  Pratt 
v.  Taliaferro,  3  Leigh,  419. 

An  infant  cannot  make  an  elec- 
tion so  as  to  change  the  character 
of  property,  nor  can  his  guardians ; 
Burr  v.  Sim,  1  Wharton,  252, 
265  :  though  a  court  of  equity  may 
elect  for  him ;  Turner  v.  Street,  2 
Randolph,  404;  Pratt  v.  Talia- 
ferro, 3  Leigh,  419,  428.  A  feme 
covert  cannot  elect,  by  a  simple 
declaration  or  act  in  pais  ;  and  it 
has  been  held  in  Virginia,  that  her 
husband  cannot  elect  for  her,  but 
that  she  may  make  a  valid  elec- 
tion under  a  commission  from  the 
court  of  chancery,  directing  her 
privy  examination  separate  and 
apart  from  her  husband :  by  anal- 
ogy to  the  solemnities  attending 
the  levy  of  a  fine  in  England,  or  the 
privy  examination  of  a  feme  covert 
in  that  state  ;  Pratt  v.  Taliaferro, 
3  Leigh,  419, 429,  432 ;  Siter,  Price 
&  Go.  v.  M'Clanachan  et  als.,  2 
Grattan,  280,  296  :  in  Kentucky, 
also,  it  is  considered,  that  where 
the  testator's  will  has  made  a  con- 
version of  land  into  money,  the 
husband  of  a  feme  covert  cannot 
have  the  property  conveyed  to  him 
so  as  to  deprive  his  wife  of  her 
equity  to  a  settlement ;  Samuel  v. 
Samuel's  Administrators,  Heirs, 
&c,  4  B.  Monroe,  245,  257.  In 
Pennsylvania,  however,  it  has  been 
decided  that  where  land  is  directed 
to  be  sold,  and  the  proceeds,  or  a 
part  of  them,  to  be  given  to  a  feme 
covert,  the  right  of  election  is  in 
VOL.  i — 14 


the  husband,  who  may  take  the 
property  as  land  vesting  in  the 
wife  or  in  himself,  as  he  pleases ; 
Hannah,  v.  Swarner,  3  W.  &  S. 
224,  231 ;  Beat  v.  Stockley,  9  Har- 
ris, 376 ;  Shellenberger  v.  Ash- 
water,  1  Casey,  152.  An  election 
can  be  made  only  by  all  the  parties 
interested  :  a  part  cannot,  without 
the  co-operation  of  the  rest,  change 
the  character  which  the  testator  has 
fixed  upon  the  property ;  Allison 
v.  Wilson's  Executors,  13  Sergeant 
&  Rawle,  330,  333 ;  Willing  v. 
Peters,  7  Barr,  287,  290  ;  Miller  v. 
Meetch,  8  Id.  417  ;  Pratt  v.  Talia- 
ferro, 3  Leigh,  419,  428  ;  Beatty 
v.  Byers,  6  Harris,  105  ;  Foreman 
v.  Foreman,  7  Barb.  215  ;  Evans' 
Appeal,  13  P.  F.  Smith,  183. 

Election  depends  upon  the  in- 
tention of  the  parties  interested  ; 
and  it  may  be  determined  by  slight 
acts,  if  they  be  such  as  to  manifest 
intention  unequivocally ;  Pratt  v. 
Taliaferro,  3  Leigh,  419,  428.  If 
land  be  directed  to  be  sold,  and 
the  proceeds  distributed  among 
certain  persons,  and  they  all  unite 
in  a  conveyance  of  the  property, 
as  land,  it  is  an  election  to  take  it 
as  land ;  Smith  v.  Starr,  3  Whar- 
ton, 62,  65 ;  Pice  v.  Bixler,  1 
Watts  &  Sergeant,  445,  455  ;  and 
the  same  result  will  follow  from 
a  conveyance  by  one  of  his  share 
to  the  others,  if  accepted  by  them  ; 
Beat  v.  Sheahly,  9  Harris,  376,  or 
from  a  devise  of  the  property  as 
land,  by  the  party  beneficially  in- 
terested ;  Burr  v.  Sim,  1  Wharton, 
252,  265.  An  agreement  among 
all  the  parties  to  hold  the  land  in 
the  proportion  of  the  money  be 
queathed  to  them,  will  also  be  a 
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binding  election  to  take  as  land  ; 
Hannah  v.  Swarner,  3  Watts  & 
Sergeant,  224,  231.  And  election 
may  be  proved  as  any  other  matter 
in  pais,  and  a  parol  agreement  to 
take  as  land,  and  an  entry  and  pos- 
session accordingly,  will  be  suffi- 
cient ;  Stuck  v.  Mackey,  4  Id.  196. 
An  election  cannot,  however,  be 
deduced  from  silence  in  the  ab- 
sence of  circumstances  making  it 
a  duty  to  speak,  and  the  burden  of 
proof  lies  on  those  who  allege,  and 
not  on  those  who  deny  that  such 
a  choice  has  been  made ;  Miller  v. 
Meetch,  8  Barr,  417 ;  Beatty  v. 
Byers,  6  Harris,  105;  Evan's  Ap- 
peal, 13  P.  F.  Smith,  183. 

Where  an  absolute  equitable  con- 
version has  taken  place,  as  where 
land  is  devised  to  trustees,  to  be 
sold,  and  the  money  arising  there- 
from to  be  distributed,  and  the 
party  interested  is  the  heir,  and  he 
elects  to  take  it  as  land,  he  takes 
by  purchase  and  not  by  descent ; 
and  the  land,  in  his  hands,  is  re- 
garded as  a  new  and  original  ac- 
quisition. For,  the  effect  of  an 
election  is  not  to  discharge,  or  an- 
nul the  conversion  directed  by  the 
testator,  but  to  consider  the  land 
as  actually  converted  under  such 
direction,  and  then  actually  re-con- 
verted by  a  new  purchase  on  the 
part  of  the  beneficiary.  By  elec- 
tion, chancery  regards  the  re-pur- 
chase as  really  made,  and  with  all 
the  consequences  of  an  actual  re- 
purchase. In  Morrow  v.  Brenizer, 
2  Rawle,  185,  189,  a  sale  of  land 
for  distribution  among  children 
had  been  directed  by  the  testator. 
"  It  was  necessary  to  the  purposes 
of  the  will,"  said  Gibson,  C.  J., 


"  that  the  quality  of  their  interest 
should  be  changed  ;  and  they  could, 
therefore,  take  only  by  purchase. 
They  might,  indeed,  have  elected 
to  take  the  land  itself,  instead  of 
the  price  of  it.  But  their  right, 
in  this  respect,  is  a  consequence  of 
their  power  to  control  the  event, 
being  the  only  parties  beneficially 
interested.  As  they  can  produce 
the  same  result,  by  purchasing  at 
the  sale  of  the  trustees,  chancery 
considers  them  as  having  an  equi- 
table estate  in  the  land,  and  directs 
the  trustees  to  convey  the  title, 
the  moment  they  signify  an  inten- 
tion to  call  for  a  conveyance  ;  an 
actual  sale  being  dispensed  with, 
as  an  unnecessary  formality.  But, 
even  then,  an  estate  in  the  land  is 
not  vested  by  descent,  but  by  an 
act  of  their  own,  which  is  equiva- 
lent to  a  purchase."  In  Burr  v. 
Sim,  1  Wharton,  252,  266,  where 
a  testator  devised  his  real  estate 
to  be  sold  and  the  proceeds  given 
to  his  son  and  heir,  and  the  latter 
elected  to  take  the  devise  as  land, 
it  was  decided  that  he  was  in  by 
purchase  and  not  descent,  and  that 
the  lands  went  to  his  heirs  ex  parte 
maternd  as  well  as  those  ex  parte 
paternd.  "  Did  this  property  in 
legal  contemplation  as  land,  come 
to  the  devisee  from  his  father?" 
said  Rogers,  J.  "We  think  it 
did  not.  It  came  to  him  impressed 
with  the  character  of  money.  It 
was  by  an  act  of  his  own  that  it 
was  reconverted  into  land.  The 
very  act  of  election  implies  a  choice 
between  the  two  species  of  prop- 
erty, and  effects  a  change  in  the 
nature  of  the  property  itself.  If 
the  property  had  been  sold  by  the 
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executors  in  pursuance  of  the  direc- 
tions of  the  will,  and  the  devisee 
had  become  the  purchaser,  as  he 
might,  there  can  be  no  doubt  that 
it  must  be  viewed  in  the  light  of  a 
new  acquisition.  TVhere  then  can 
be  a  difference,  when  by  an  act  of 
his  own  he  elects  to  consider  that 
as  land,  which  otherwise  has  the 
impress  fixed  upon  it  as  money  ? 
It  is  a  purchase  of  it  as  land,  by  a 
surrender  of  the  right  which  he 
undoubtedly  had  to  consider  it  as 
money." 

Real  estate  which  has  been 
turned  into  personalty  by  a  con- 
tract of  sale,  may  be  reconverted 
by  rescinding  the  contract,  or 
through  a  forfeiture  arising  from 
the  failure  of  the  vendee  to  pay 
the  purchase-money ;  Leiper  v. 
Irvine,  2  Casey,  54 ;  but  such  a  re- 
conversion will  not  impair  any 
right  that  he   has  vested   during 


the  interval;  Leiper 's  Appeal,  11 
Casey,  420  ;  Rose  v.  Jessup,  1  Har- 
ris, 81.  In  Hose  v.  Jessup,  Low- 
rie,  J.,  said,  that  the  testator  having 
"  entered  into  a  valid  agreement 
for  the  sale  of  his  real  estate,  the 
sums  due  thereon  were  part  of  his 
personal  estate,  and  on  his  death 
his  widow's  interest  therein  became 
immediately  vested."  "  It  was  the 
duty  of  the  trustees  to  proceed  on 
the  agreement,  and  collect  the 
money  for  those  having  a  right  to 
claim  it.  If  such  pursuit  should 
result  in  recovering  back  the  land, 
they  were  bound  to  account  for 
that  as  a  substitute  for  the  money, 
and  subject  to  the  same  trusts.  It 
follows  that  when  the  contract  is 
not  rescinded  until  after  the  ven- 
dor's death,  his  widow  will  take 
the  absolute  estate  in  the  land 
which  she  would  have  had  in  the 
personalty."     Leiper's  Appeal. 
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Resulting  Trust  on  failure  of  the  purposes  for  which  Con- 
version has  been  directed.] — Testator  gave  several  legacies,  and 
ordered  his  real  and  personal  estate  to  be  sold,  his  debts  and  legacies 
to  be  paid  out  of  the  proceeds  arising  from  the  sale,  and  the  residue 
thereof  he  gave  to  certain  legatees,  in  the  proportion  of  their  legacies. 
Two  of  the  residuary  legatees  died,  living  the  testator.  These  shares 
are  lapsed  ;  and,  so  far  as  they  are  constituted  of  personal  estate, 
shall  go  to  the  next  of  kin,  and  so  far  as  they  are  constituted  of  real 
estate,  to  the  heir-at-law. 

Christopher  Holdsworth,  by  his  will  gave  (int.  al)  to  the  de- 
fendants, Smithson  and  Ibbetson,  their  executors  and  adminis- 
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trators,  200/.,  in  trust  to  put  the  same  out  at  interest,  and  to  apply 
the  interest  in  bringing  up  the  defendant  Mary  Bracklebank, 
then  an  infant,  till  twenty-one,  the  principal  to  be  paid  to  her  at 
twenty-one,  and,  if  she  died  before  twenty-one,  then  to  be  paid  to 
her  representative:  and  bequeathed  to  the  Rev.  Thomas  Whitaker, 
100/.,  to  James  Roberts  and  William  Roberts,  100/.  each ;  to  Grace 
Ogle,  200/.;  to  George,  Ann,  and  Phoebe  Ogle,  her  children,  100/. 
each  ;  to  Joseph  Scurr,  200/.,  to  Benjamin  Wright,  200/.,  to  Mrs. 
Molyneaux,  400/.,  to  Hannah  Close,  150/.,  to  William  Hawkeswell, 
100/.,  to  Mary  Ross,  200/.,  to  Joseph  Marshall,  200/.— all  which 
legacies,  together  with  other  legacies  given  by  his  will,  he  directed 
to  be  paid  at  the  end  of  six  months  after  his  decease ;  and  the  said 
testator  thereby  gave  all  his  messuages,  cottages,  lands,  tenements^ 
j-^oj-o,  and  hereditaments,  *situate  at  the  Bank,  in  the  township 
L  J  of  Leeds,  with  their  appurtenances,  and  all  his  real  estate 
not  thereinbefore  devised,  and  all  bis  household  goods  and  furni- 
ture, plate,  linen,  stock  in  trade,  and  all  his  personal  estate  whatso- 
ever, unto  the  defendants  Smithson  and  Ibbetson,  their  heirs, 
executors,  administrators,  and  assigns,  to  hold  the  same  to  them, 
their  heirs,  executors,  administrators,  and  assigns,  for  ever,  in  trust 
that  they  should,  as  soon  as  convenient  after  his  decease,  sell  all  his  said 
messuages,  §c.,for  such  price  or  prices  as  could  be  got  for  the  same,  and 
thereby  to  convert  such  real  and  personal  estate  so  to  them  devised,  and 
every  part  thereof,  into  ready  money,  and  by  and  out  of  the  money 
arising  by  such  sale  to  pay  all  his  debts,  legacies,  and  funeral  ex- 
penses, and  charges  of  proving  his  will ;  and  after  payment  thereof, 
and  retaining  to  themselves  50/.  each,  which  he  thereby  gave  them 
for  their  trouble,  in  trust  out  of  such  monies  to  arise  as  aforesaid,  to 
pay  all  legacies  and  annuities  thereby  bequeathed,  at  the  time  and 
in  the  manner  thereby  directed ;  and  if,  after  such  payments  made, 
and  putting  out  of  the  funds,  as  thereby  directed,  for  raising  the 
annuities  thereby  given,  and  indemnitying  his  trustees  from  all 
charges,  expenses,  and  loss  which  might  attend  the  carrying  the 
trusts  of  his  will  into  execution,  there  should  remain  an  overplus 
in  the  bands  of  the  trustees,  which  be  apprehended  there  would 
be  to  a  considerable  amount,  he  directed  that  they  and  the  survi- 
vors of  them  should,  within  six  months  after  the  same  should  be 
ascertained,  pay  the  same  unto  his  said  legatees,  Thomas  Whitaker, 
James  Roberts,  William  Roberts,  Grace  Ogle,  George  Ogle,  Ann 
and  Phoebe  Ogle,  Joseph  Scurr,  Benjamin  Wright,  Mrs.  Molyneaux, 
H.  Close,  William  Hawkeswell,  Mary  Blacklebank,  Mary  Ross, 
and  Joseph  Marshall,  in  proportion  to  their  several  and  respective 
legacies  therein  to  them  bequeathed  ;  and  the  testator  thereby 
willed  and  devised  that  two  several  sums  of  250/.  each,  which  he 
had  therein  directed  to  be  put  out  on  securities  in  the  names  of  his 
trustees,  and  the  interest  arising  therefrom  to  be  respectively  paid 
r*874l  to  ^"  Thackeray  *and  R.  Gaunt  during  their  respective 
L  °'4J  lives,  should,  upon  the  several  deaths  ot  them  the  said  M. 
Thackeray  and  R.  Gaunt,  be  paid  in  the  like  proportions  unto 
them  his  said  several  and  respective  legatees 
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Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of 
the  testator. 

The  bill  was  filed  by  .the  next  of  kin  of  the  testator  against  the 
surviving  legatees  and  the  heir-at-law,  claiming  the  legacies  given 
to  the  deceased  legatees,  their  shares  in  the  overplus,  and  in  the 
two  sums  of  250^.,  as  lapsed  and  become  part  of  the  personal 
estate  of  the  testator. 

The  cause  came  on  at  the  Rolls,  10th  July,  1778,  when  his 
Honor  (Sir  Thomas  Sewell),  being  of  opinion  that  the  surviving 
legatees  took  the  whole  residue,  in  proportion  to  their  several 
legacies,  dismissed  the  bill  without  costs. 

From  this  decree  the  plaintiffs  appealed  to  the  Lord  Chancellor 
Thurlow,  and,  the  cause  coming  on  to  be  heard  before  his  Lord- 
ship, 

Mr.  Kenyon  attempted  to  support  the  decree. 

But  Lord  Chancellor  Thurlow  being  clear  (without  hearing 
much  argument)  that  this  was  a  tenancy  in  common  in  the  resi- 
due, and  that  therefore,  the  shares  of  the  legatees  who  died  in  the 
testator's  lifetime  were  undisposed  of,  said  the  only  question  was, 
whether  such  shares  belonged  wholly  to  the  next  of  kin  or  to  the 
heir-at-law. 

The  Attorney- General1,  Mr.  Madocks,  and  Mr.  Sehuyn  (for  the 
plaintiffs,  the  next  of  kin),  contended,  that  the  testator  had  con- 
verted his  real  estate  into  money  out  and  out ;  that  he  had  mixed 
two  funds,  and  made  all  personal  estate ;  that. the  cases,  therefore, 
of  Mdlabar  v.  Mallabar  (Cas.  temp.  Talb.  79),  and  Durour  v.  Mot- 
teux  (1  Ves.  320),  must  govern  the  decision  here,  and  that  the 
blending  the  funds  distinguished  this  case  from  that  of  Dighy  v. 
Legard  (cited  1  Bro.  C.  C.  501).  Mr.  Selwyn  mentioned  the  cases  of 
Flanagan  v.  Flanagan  (cited  1  Bro.  G.  C.  500),  Fletcher  *v.  r*a7r-] 
Ashburner  (1  Bro.  C.  C.497),  and  Ogle  v.  Cook  (cited  1  Bro.  L  /0J 
C.  C.  501). 

Lord  Chancellor  Thurlow  thought  the  two  former  cases  did  not 
apply,  but  being  in  general  of  opinion  with  the  counsel  for  the 
next  of  kin,  asked  the  counsel  for  the  heir-at-law  upon  what 
grounds  they  could  support  his  claim. 

Mr.  Scott2,  for  the  heir-at-law,  said,  they  claimed  on  his  behalf 
such  interest  in  the  monies  produced  by  the  sale  of  the  testator's  real 
estates,  as  the  deceased  residuary  legatee  would  have  been  entitled 
to,  if  they  had  survived  the  testator ;  or  so  much  of  their  shares 
of  the  overplus,  now  in  the  events  which  have  happened,  undis- 
posed of,  as  is  constituted  by  the  produce  of  the  testator's  real 
estate.  That  the  heir-at-law  is  entitled  to  every  interest  in  land 
not  disposed  of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls 
for  no  reasoning  to  support  it.  It  is  not  necessary  for  the  heir-at- 
law  to  deny  that  the  intention  of  the  testator  has  designed  him 

1  Alexander  Wedderburne,  Esq.,  afterwards  Earl  of  Rosslyn. 

2  Afterwards  Earl  of  Eldon,  from  whose  notes  this  argument  was  taken. 
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nothing ;  his  intention  has  certainly  been  equally  unpropitious  to 
his  next  of  kin ;  but  it  is  not  enough  that  the  testator  did  not 
intend  that  his  heir  should  take :  he  must  make  a  disposition  in 
favour  of  another ;  if  he  has  not  actually  disposed  of  all  his  real 
estate,  if  he  has  not  made  an  universal  heir,  the  law  will  give 
such  part  of  his  real  estate  as  he  has  not  actually  and  eventu- 
ally disposed  of,  even  against  his  intention,  and  a  fortiori  in  a 
case  where  he  has  expressed  no  intention,  to  the  hseres  natus. 
If  the  interest  of  the  deceased  legatees  had  been  an  interest  in 
the  produce  of  mere  real  estate,  not  blended  with  the  produce 
of  personal  estate,  it  has  been  admitted,  upon  both  hearings, 
that  the  benefit  of  lapsed  devises  would,  according  to  the  case  of 
Digby  v.  Legard,  and  the  principle  of  the  case  of  Emblyn  v.  Free- 
man, Prec.  Ch.  541,  and  of  many  others,  have  accrued  to  the 
heir-at-law.  It  is  admitted,  and  cannot  be  denied,  that  where  a 
testator  directs  real  estate  to  be  sold  for  special  purposes,  if  any  of 
those  purposes  become  incapable  of  taking  effect,  the  heir-at-law 
r*87fi-,  shall  take ;  because  there  is  an  end  of  the  '^disposition 
L  J  when  there  is  an  end  of  the  purposes  for  which  it  was 
made  ;  but  it  is  contended  here,  the  testator  had  not  a  special  in- 
tention, but  that  he  meant  the  produce  of  his  real  estate  should  be 
considered  as  personal  estate ;  that  he  intended  to  convert  it  out 
and  out ;  that  he  has  not  kept  the  funds  distinct,  but  that  he  has 
blended  them  so  as  to  be  incapable  of  being  distinguished,  and 
that  the  cases,  therefore,  of  Durour  v  Motteux,  and  Mallabar  v. 
Mallabar,  are  authorities  in  point,  that  the  whole  fund  is  personal. 
We  admit  that  a  person  may  decide  what  shall  be  the  nature  of 
his  property  after  his  death,  so  as  to  preclude  all  question  between 
real  and  personal  representatives.  But  we  insist,  that  if  he  has  not 
actually  and  eventually  so  decided,  they,  upon  whom  the  law  casts 
the  title  to  personal  estate,  can  no  more  claim  in  a  court  of  equity 
money  arising  from  the  sale  of  land,  than  the  heir  can  claim 
property  admitted  to  be  of  a  personal  nature.  As  to  the  question 
of  fact,  whether  he  meant  that,  in  some  event  only,  or  that,  in  all 
events,  the  produce  of  his  real  estates  should  be  considered  as 
personalty,  we  admit  that,  in  favour  of  his  residuary  legatees,  he 
meant  to  convert  the  whole  into  personalty,  in  ease  all  his  residu- 
ary legatees  should  eventually  take  the  whole ;  but  we  contend, 
that  he  has  intimated  no  intention  as  to  that  part  of  the  produce, 
as  to  which  his  disposition,  in  the  event  which  has  happened,  lias 
failed  of  effect.  He  converts  it  out  and  out,  indeed,  if  you  speak 
of  his  intention  as  to  the  qualities  of  the  property,  which  his 
legatees  were  to  take ;  but,  as  to  such  part  of  the  property  as,  in 
the  event,  they  have  not  taken,  he  has  not  determined  upon  its 
nature ;  he  never  meant  to  determine  upon  its  nature,  as  between 
his  heir-at-law  and  his  personal  representative  or  next  of  kin,  be- 
cause he  appears  not  to  have  adverted  to  the  possibility  of  any 
events  taking  place,  which  would  give  the  one  or  the  other  an 
interest  in  his  property,  and  he  designed  no  part  of  his  property 
part  for  either.    In  the  event,  the  one  or  other  must  take  some 
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of  it ;  but,  to  say  he  has  made  it  all  personal  property,  and 
that  therefore  the  law  must  give  it  *to  the  next  of  kin,  r#o'7i7-, 
is  to  apply  an  argument  deduced  from  what  was  the  testa-  *-  J 
tor's  intention  in  case  events  had  taken  place  which  had  not 
occurred,  for  the  sake  of  proving  a  similar  intention,  if  circum- 
stances happened  directly  contrary  to  those  with  relation  to 
which  only  the  testator  framed  his  intention.  To  argue  from 
what  the  testator  intended  with  respect  to  residuary  legatees,  by 
way  of  proving  that  he  intended  the  same  in  favour  of  his  next 
of  kin,  is  to  reason  from  a  case  in  which  intention  is  expressed,  to 
prove  a  like  intention  in  a  case  which  supposes  the  absence  of  in- 
tention ;  though  the  testator,  therefore,  intended  that  his  legatees, 
if  they  had  lived,  should  take  their  respective  shares  of  such  part 
of  the  general  surplus  as  was  produced  by  the  sale  of  the  real  estates 
as  money,  he  has  not  declared  any  intention  relative  to  its  nature, 
in  case  that  particular  intent  of  his  should  be  disappointed.  In 
the  event,  therefore,  which  has  happened,  it  is  so  much  money  un- 
disposed of,  arising  from  the  sale  of  lands.  Such  money  in  this 
court  is  land,  and  as  such  the  heir  claims  it.  Suppose  all  the 
fifteen  legatees  had  died  in  the  lifetime  of  the  testator,  would  it 
not  have  been  competent  to  the  heir-at-law  to  have  insisted  in 
equity,  that  no  sale  should  be  made  of  the  real  estate  ?  Would  it 
have  been  possible  to  contend  that,  because  the  testator  had 
blended  the  funds,  in  order  to  make  a  disposition  which  never  took 
effect,  and  without  a  view  to  any  other  given  circumstances,  that 
he  had  therefore  blended  them,  if,  in  the  event,  he  had  made  no 
disposition ;  that,  because  he  had  made  the  real  estate  personal,  to 
give  it  to  his  residuary  legatees,  and  disappoint  his  heir,  he  meant 
also  to  disappoint  his  heir,  whether  his  residuary  legatees  did  or 
did  not,  in  the  event,  take  the  benefit  of  that  disposition  ?  The 
fact  of  his  having  blended  the  funds  proves  not  a  mere  inatten- 
tion, not  mere  indifference  to  the  interest  both  of  his  next  of  kin 
and  his  heir-at-law,  but  it  proves  a  purpose  hostile  to  both.  Can 
that  fact,  then,  be  a  ground  from  whence  to  infer  that,  in  a  change 
of  circumstances,  he  had  a  purpose  of  kindness  and  bounty  to  the 
next  of  kin,  and  *adverse  to  the  interest  of  the  heir  only  ?  po^g-i 
The  reason  of  the  intention  ceasing,  the  intention  should  L  -■ 
be  taken  to  have  ceased.  The  testator  meant  to  change  the  legal 
qualities  of  his  property,  when  he  meant  to  alter  the  disposition 
which  the  law  would  make  of  his  property  ;  but  if,  in  the  event, 
the  law  was  to  make  the  disposition  of  any  part  of  the  property, 
he  meant,  for  aught  that  appears  to  the  contrary  (and  something 
must  appear  to  the  contrary,  to  defeat  the  claim  of  the  heir),  that 
the  law  which  made  the  disposition  should  decide  on  the  qualities 
of  the  property  of  which  it  was  to  dispose.  If,  then,  in  case  all  the 
residuary  legatees  had  died,  the  heir  could  have  prevented  a  sale,  is 
it  to  be  said,  that,  because  a  sale  must  be  made,  he  shall  not  have 
that  part  of  its  produce  which  the  objects  of  the  testator's  bounty 
cannot  take  ?  It  is  not  true,  that  where  it  is  necessary  that  a  sale 
should  be  made,  to  effectuate  the  testator's  purposes  which  are 
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capable  of  taking  effect,  that  such  sale  will  convert  the  nature  of 
that  part  of  its  produce  which  cannot  be  applied  according  to  the 
testator's  intention.  In  the  case  of  Emblyn  v.  Freeman  (Prec.  Ch. 
541),  the  heir  was  (held  entitled  to  20(M.  arising  from  the  sale  of 
real  estate  which  the  testator  had  made  liable  to  an  appointment  by 
note,  concerning  which  he  made  no  appointment ;  and  there  a  sale 
was  necessary.  In  the  case  of  Digby  v.  Legard,  where  the  heir 
was  held  entitled  to  the  benefit  of  the  devise,  lapsed  by  the  death 
of  one  of  five  tenants  in  common,  of  money  to  be  raised  by 
sale  of  real  estates  in  the  lifetime  of  the  testator,  the  heir  could 
not  possibly  prevent  a  sale;  as  to  the  cases  of  Mallabar  y.  MaHobar, 
and  Durour  v.  Motteux,  they  can  be  considered  as  authorities  only 
by  those  who  do  not  attend  to  the  distinction  submitted  above ; 
they  are  so  far  from  deciding  the  case,  that  they  establish  no  prin- 
ciple which  applies  to  it.  In  Mallabar  v.  Mallabar,  the  real  and 
personal  estate  are  not  blended  by  the  terms  of  the  devise  in  the 
beginning  of  the  will,  which  is  a  devise  of  real  estate  only,  upon 
trust  to  sell,  and  that,  out  of  the  monies  arising  therefrom,  the 
r*87Q1  testator's  debts  should  be  paid ;  and  after  *payment 
L  J  thereof  he  devised,  out  of  the  remainder  of  the  money, 
500£.  to  his  sister,  Mary  Bainbridge ;  50(W.  to  his  sister's  two 
children  that  should  be  living  at  the  time  of  his  decease,  equally 
to  be  divided  between  them :  500Z.  to  his  nephew,  Nicholas,  who 
was  his  heir  at-law ;  50CW.  to  be  divided  amongst  the  children  of 
his  late  brother,  James  Mallabar,  living  at  his  decease.  Then 
follows  the  clause  which  was  held  to  blend  the  funds : — "  Item, 
after  all  my  debts,  and  legacies  paid,  I  give  and  bequeath  all  the 
rest  and  residue  of  my  personal  estate  unfo  my  sister  Esther 
Mallabar,  and  appoint  her  executrix."  The  question  was,  whether 
there  was  a  resulting  trust  for  the  heir,  as  to  the  money  arising 
from  the  sale  of  the  real  estate,  after  payment  of  the  debts  and  the 
several  sums  of  50(M.  The  Court  held,  that  the  testator  had  made 
all  his  property  personal ;  or  rather,  it  inferred,  from  the  purpose 
of  the  testator,  as  far  as  that  could  be  collected  from  the  will,  that 
the  testator  meant  by  the  residuary  clause,  to  describe  not  only 
money  strictly  personal  estate,  but  the  money  claimed  by  the  heir 
likewise :  the  Court  inferred  this  from  the  circumstances  of  the 
heir's  having  a  legacy  of  500£.  out  of  that  very  money,  and  be- 
cause, if  a  different  construction  was  made,  the  sister,  his  execu- 
trix, to  whom  the  testator  clearly  intended  to  give  a  beneficial 
interest,  would  have  taken  nothing  but  a  troublesome  office :  for 
if  the  words,  "  the  residue  of  the  personal  estate,"  did  not  include 
this  money,  the  personal  estate  must  have  been  first  applied  to 
pay  the  debts  and  legacies,  in  exoneration  of  the  real  estates 
charged  therewith  by  the  will,  and  the  executrix  would  have 
had  an  office  of  trouble,  without  the  benefit  intended  her.  But, 
though  the  Court  considered  the  surplus  of  the  money  as  personalty, 
as  between  her  (whom  it  held  to  be  a  residuary  legatee)  and  the 
heir,  to  effectuate  the  testator's  intention,  does  it  follow  that,  if 
the  testator  had  died  intestate  as  to  the  surplus,  as  the  testator 
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here  did  as  to  a  part  of  it,  that  the  Court  would  have  determined 
against  the  heir,  in  favour  of  the  next  of  kin,  in  whose  favour  no 
such  argument  as  to  intention  could  *have  been  urged  ?  r^o™-. 
If  the  residuary  legatee  had  died  in  the  testator's  lifetime,  L  -• 
the  will  must  have  had  the  same  construction  as  if  the  residuary 
clause  had  not  been  inserted  ;  for,  where  the  residuary  clause  has 
no  operation  to  any  substantial  purpose,  it  cannot  be  considered 
as  a  part  of  the  will ;  if  it  had  not  been  inserted,  the  devise  of 
the  real  estate  would  have  been  a  devise  to  pay  debts  and  legacies 
merely.  In  such  case,  then,  it  is  clear  that,  as  to  the  surplus,  there 
would  have  been  a  resulting  trust  for  the  heir ;  the  debts  and  the 
sums  of  500?.  being  paid,  the  testator's  intention  would  have  been 
satisfied  to  the  extent  in  which  it  could  take  effect ;  there  would 
then  have  been  an  end  of  the  disposition.  There  is  no  difference 
between  such  a  case  and  the  present  case,  except  that,  in  that  case, 
there  is  no  residuary  legatee  as  to  any  part  of  the  surplus  ;  here, 
there  is  none  as  to  some  part  of  it:  there,  there  is  a  general  in- 
testacy as  to  the  surplus — here,  a  partial  intestacy :  but  the  effect 
of  a  partial  intestacy  must  be  the  same  as  to  the  part,  as  the  effect 
of  a  general  intestacy  is  to  the  whole.  The  case  of  Durour  v. 
Mntteux  is  also  a  case  between  residuary  legatees  and  the  heir-at- 
law.  There  the  testator  gave  all  his  real  estates,  to  sell  and  dis- 
pose of  the  whole  with  his  personal  estate,  blending  them  for 
payment  of  his  debts,  legacies,  and  funeral  expenses,  and  perform- 
ance of  his  will ;  he  gave  several  legacies,  and  among  the  rest 
1200Z.,  or  thereabouts,  whereof  part  was  to  be  laid  out  in  the  pur- 
chase of  freehold  lands  for  charitable  uses,  some  of  which  were 
confessedly  within  the  Mortmain  Act1,  and  the  rest  determined 
to  be  so ;  the  question  wag  whether  the  1200?.  should  go  to  the 
heirat-law,  or  to  the  residuary  legatees.  Lord  Hardwicke  said, 
that  he  was  of  opinion  that  the  money  which  should  arise  by  the 
sale  of  the  real  estate  was  turned  into  personal,  and  so  intended 
by  the  testator,  it  plainly  appearing  that  by  the  description  of  all 
his  personal  estate,  he  meant  to  include  the  whole  in  the  residue, 
so  that  it  is  to  be  considered  now  as  personal  estate ;  then  it  comes 
to  this :  a  will  is  made  in  which  there  are  several  legacies,  and  the 
residue  of  the  *personal  estate  is  given  away;  one  of  the  r*ooi-i 
personal  legacies  is  void  by  law ;  the  Court  cannot  say,  L  -■ 
for  that  reason,  that  he  intended  to  die  intestate,  for  giving  the 
residue  over  includes  everything,  let  it  fall  in  by  reason  of  the  lega- 
cies being  void,  or  lapsing  in  the  life  of  the  testator.  Now  here 
the  reasoning  of  the  Courtis  grounded  upon  the  testator's  intention 
to  give  his  residuary  legatees  everything  which  was  not  other- 
wise effectually  disposed  of.  And  the  testator  was  held  to  have 
converted  his  real  estate  out  and  out  into  personal  estate,  to 
effectuate  that  intention  ;  for  the  residuary  legatees  could  not 
otherwise  take  the  1200?.  But  if  the  residuary  legatees  had  died 
in  the  lifetime  of  the  testator,  and  the  next  of  kin  had  been  called 

1  9  Geo.  2.  o.  36. 
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upon  to  sustain  the  question  against  the  heir,  the  reasoningof  the 
Court  would  not  apply ;  arguments  from  intention  in  their  favour 
could  not  be  resorted  to,  and  the  Court  might  have  said,  and  must 
have  said,  that  the  testator  meant  to  die  intestate  as  to  the  surplus, 
if  there  was  no  residuary  legatee  named  in  his  will  living  at  his 
death.  It  could  not  in  that  case  have  been  said  that  the  testator 
meant,  by  the  description  of  all  his  personal  estate  to  include  the 
whole  in  the  residue,  and  therefore  the  void  legacy  of  1200?. 
among  the  rest,  because  the  will,  in  that  case,  must  be  considered 
as  if  nothing  concerning  the  residue  had  been  inserted  in  it: 
Here  he  meant  to  make  one  fund  of  the  whole,  to  effectuate  his 
intended  disposition  of  the  whole ;  but  if  subsequent  events  de- 
feated that  disposition,  his  intention  in  case  it  took  effect,  is  no 
froof  that  he  had  the  same  intention  in  case  it  did  not  take  effect, 
f  there  had  been  no  residuary  clause,  and  if  the  residuary  lega- 
tees had  been  dead,  it  could  have  no  effect,  and  therefore  could 
not  have  been  attended  to.  In  Durour  v.  Motteux  it  would  have 
been  nothing  more  than  a  devise  of  real  and  personal  estate  for 
payment  of  debts,  valid  legacies,  and  funeral  expenses:  it  would 
have  been  then  a  disposition  with  a  special  intention :  that  inten- 
tion being  satisfied,  there  would  have  been  a  resulting  trust  as  to 
the  surplus.  It  is  said,  if  this  way  of  reasoning  was  good,  it 
r*QQo-i  would  have  *entitled  the  heir  to  the  1200?.  in  the  case  of 
*-  J  Durour  v.  Motteux ;  for  it  was  the  testator's  intention 
there,  that  the  same  sum  should  be  considered  as  money  only  in 
the  case  the  charity  took  it ;  that  the  testator  never  adverted  to 
the  event  which  happened — viz.,  the  residuary  legatees  taking  it — 
an  event  which  he  as  little  thought  of  as  he  did  of  the  next  of 
kin's  taking  the  residue.  The  answer  is,  the  rule  of  law  would 
not  suffer,  in  that  case,  what  no  rule  forbids  in  this ;  the  law  says, 
where  there  is  a  residuary  legatee,  the  testator  shall  be  presumed 
to  mean  that  he  should  take  whatever  lapses,  either  by  the  death 
of  the  legatees,  or  whatever  is  not  given-  according  to  law1.  So 
long  as  there  is  any  person  to  take,  who  is  declared  by  the  testator 
to  be  preferred  by  him  to  those  whom  the  law  appoints  to  succeed 
him,  the  heir  can  have  no  claim.  If  the  testator  spoke  for  him- 
self he  would  say,  If  my  special  intention  of  kindness  to  the 
charity  fails,  my  general  intention  of  bounty  to  my  residuary 
legatee  shall  take  place;  but  where  the  residuary  legatee  is  re- 
moved, there  is  nothing  like  a  declaration  by  the  testator  in 
favour  of  the  next  of  kin,  to  entitle  them  to  succeed  the  residuary 
legatees,  as  there  is  where  there  is  a  general  residuary  clause  in  a 
will  in  favour  of  the  persons  named  in  it,  to  succeed  the  particu- 
lar legatees ;  and  to  money  arising  by  the  sale  of  land,  there  can 
be  no  claim  in  the  next  of. his  kin  but  what  arises  from  the 
declaration  of  the  testator;  for  unless  he  directs  or  expresses 
that  it  shall  be  considered  as  personalty,  the  heir  must  take 
it.     We  admit  the  heir,  then,  to  be  excluded  whilst  there  are 

1  See  Cambridge  v.  Rous,  8  Yes.  23 ;  Slackford  v.  Long,  7  Ir.  Ch.  Rep.  87. 
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any  persons  who  can  take  the  produce  of  the  real  estate  under 
the  will, — the   declaration  of  the  testator's  intention:  we  deny- 
that  he  is  excluded  by  any  who  make  their  claim  not   under 
the  will,  but  in  defect  of  the  will :  or  that  the  intention  in  the 
will  can   affect   those  who  claim,  upon  the  ground   that   there 
is  no  will  which  relates  to  the  subject.     The  case   of  Cruse 
,v.  Barley  and  Sanson,   before   Sir  Joseph   Jekyll   (3    P.  ¥ms. 
20),  seems  to  establish  those  principles,  for  it  shows  that  where 
any  part  of  the  produce  of  the   real  estate  is   so  given   as  to 
prove  that  it  was  not  the  *testator's  intention,  in  case    r„„„, 
that   part   should    lapse,  that  it  should  go  to  the  resi-    L         -" 
duary  legatees,  but  that  he  has  given  them  the  residue  exclusive 
of  that  part,  it  shall  not  go  as  undisposed  personalty  to  the  next 
of  kin.     Why  should  the  next  of  kin  take,  in  preference  to  the 
heir,  what  the  residuary  legatees  cannot  take  for  another  reason — 
namely,  removal  by  death?     The   case  was:    William  Banson, 
seised  in  freehold  and  copyhold  lands,  which  he  had  surrendered 
to  the  use  of  his  will,  and  being  much  indebted  by.mortgages,  and 
having  a  wife  and  five  children,  devised  all  his  freehold  and  copy- 
hold lands  to  the  defendant  Barley  and  his  heirs,  in  trust  to  sell 
for  the  best  price,  and  in  the  first  place  to  pay  off  all  his  incum- 
brances and  his  debts.     He  also  devised  his  personal  estate  to  the 
same  trustee,  in  trust  to  sell,  and  after  the  testator's  debts  paid,  to 
apply  the  money  arising  by  sale  of  the  personal  estate,  and  also 
the  money  to  be  produced  by  sale  of  the  real  estate,  among  his 
five  children,  in  manner  thereinafter  mentioned :  to  his  eldest  son 
2001.  at  his  age  of  twenty-one,  all  the  rest  and  residue  thereof 
'among  his  four  younger  children  at  twenty-one,  and  with  benefit 
of  survivorship.     The   eldest   son   died   under  twenty-ond ;   the 
question  was,  what  was  to  become  of  the  200?.  ?    The  Master  of 
the  Rolls  thought  it  would  not  go  to  the  younger  children,  who 
were  only  to  have  the  residue,,  but  to  the  heir.     It  was  objected, 
that  all  is  made  personal  estate ;  the  surplus  of  the  money  arising 
from  the  sale  of  the  real  and  personal   estate,  is  to  go  to  the 
hseredes  facti.     There  could  be  no  doubt,  it  was  urged,  if  the 
eldest  son  had  died  in  the  testator's  life,  it  would  have  been  a 
lapsed  residuum :  but  his  Honor,  alter  looking  into  precedents, 
declared  for  the  heir,  that  it  was  the  same  as  if  so  much  land  as 
was  of  the  value  of  20u£.  had  not  been  to  be  sold,  but  suffered  to 
descend.     As  to  the  case  of  Flanagan  v.- Flanagan,  it  is  perfectly 
different  from  this ;  that  was  a  question  between  the  real  and 
personal  representatives  of  a  person  entitled  under  the  will  of  the 
testator.     The  land  was  sold  under  a  decree  of  the  Court,  in  a 
cause  in  which  the  person,  through    whom  both  claimed,  was 
party;  *and  the  decree  had  ordered  the  surplus,  if  there    r„n,, 
should  be  any,  to  be  paid  to  James  Flanagan,  the  father,    •-         J 
and  James  Flanagan,  the  son,  equally.     The  sale  was  made  under 
the  decree ;  and,  the  question  arising  between  the  real  and  per- 
sonal representative  of  Flanagan,  the  father,  the  Court  determined 
the  surplus  should  have  the  same  nature  with  respect  to  them  as 
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the  decree  had  given  it  with  respect  to  Flanagan,  the  father.  In 
that  case,  too,  the  testator  had,  foreseeing  that  a  sale  could  not  be 
made  which  would  produce  the  exact  sum  and  no  more,  directed 
his  trustees  to  convey  the  residue  of  the  real  estate  which  should 
remain  unsold,  or  pay  the  produce  of  such  part  as  should  be  sold, 
and  all  other  the  residue  of  his  real  estates  between  the  father  l 
and  the  son. 

Scudamore  v.  Scudamore  (Prec.  Ch.  513)  is  not  to  this  point:  it 
determines,  that  the  representatives  of  a  person  entitled  under  a 
will,  shall  take  money,  as  money  or  as  land  according  as  the  per- 
son whose  representatives  they  are  would  have  taken  it ;  but  it 
decides  nothing  between  the  heir  and  personal  representative  of 
the  testator  himself.  There  is  no  case  in  which  the  next  of  kin 
have  been  considered  as  entitled  against  the  heir,  in  the  event  of 
a  lapse  of  the  whole  or  a  part  of  the  residue,  except  the  case  of 
Ogle  v.  Cooke,1  heard  19th  February,  1748,  which  so  far  as  it 
relates  to  this  subject  was  this :  Mr.  Ogle  made  his  will  in  1744, 
and  gave  his  real  estate  to  trustees  to  sell  and  vest  the  money  in 
stock,  and  pay  the  interest  to  his  wife  during  her  widowhood, 
and,  after  her  death  or  marriage,  the  principal  to  his  two 
daughters  equally,  except  that  the  eldest  was  to  have  1000£.  more 
than  the  other :  he  gave  the  residue  of  his  personal  estate  in  the 
same  way.  He  afterwards  executed  a  conveyance,  in  trust  to  sell 
for  payment  of  his  debts,  which  was  held  a  revocation  pro  tanto 
only,  and  part  was  sold.  One  of  the  daughters  died  in  Mr.  Ogle's 
life.  The  bill  was  brought  by  the  widow  and  the  eldest  daughter, 
against  the  son,  the  heir,  and  the  trustees,  to  have  the  residue  of. 
the  estate  sold,  and  claiming  the  share  of  the  deceased  daughter 
T*8851  as  Personal  estate  of  Mr.  Ogle,  to  be  divided  *between 
L  -I  them  and  the  son.  The  son  insisted  that  her  share  was 
to  be  considered  as  real  estate :  the  Court  decreed  the  residue  of 
the  estate  to  be  sold,  and  that  the  produce  should  be  considered 
as  Mr.  Ogle's  personal  estate.  ,  Here  it  cannot  be  denied,  that  the 
intention  of  the  testator  to  convert  this  estate  into  money,  for  the 
sake  of  his  daughters,  was  taken  to  be  a  sufficient  ground  for  the 
Court's  considering  the  moiety,  which  in  the  event  was  undis- 
posed, as  personal  estate:  but  the  case  of  Digby  v.  Legard  is  a 
later  authority,  and  contradicts  the  doctrine  of  that  case.  The 
cases  are  not  in  any  respect  different,  except  in  the  number  of 
persons  interested  in  the  produce.  The  daughters,  in  the  case  of 
Ogle  v.  Cooke,  indeed,  had  an  interest  in  the  personal  as  well  as 
real  estate,  which  was  not  given  in  that  of  Digby  v.  Legard;  but 
the  funds  are  kept  separate,  and  not  blended,  in  Ogle  v.  Cooke, 
The  determination  in  the  latter  case,  we  submit,  is  neither  justi- 
fied by  principle  nor  by  authority.  The  case  of  Ogle  v.  Cooke, 
admits  the  deceased  daughter's  moiety,  in  both  the  real  and  per- 

1  See  Collins  v.  Wakeman,  2  Ves  jun.  686,  where  Lord  Loughborough  says, 
that  he  had  caused  the  Reg.  Lib  to  be  examined,  and  it  was  fouud  that  the  point 
supposed  to  have  been  decided  by  Ogle  v.  Cook,  was  in  reality  left  undecided. 
It  is,  therefore,  no  longer  an  authority. 
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sonal  funds,  to  be  undisposed,  but  it  supposes  that  the  conversion, 
which  the  testator  made  v>  ith  a  view  to  a  disposition,  is  to  take 
eftect,  though  the  disposition  does  not  take  effect.  Upon  the 
whole,  we  contend  that,  if  the  shares  of  the  deceased  legatees  in 
the  overplus  are  undisposed,  parts  of  those  shares  being  consti- 
tuted by  money  arising  from  the  sale  of  real  estate,  the  heir  is 
entitled  to  such  part ;  that  the  intention  of  the  testator,  in  the 
events  that  have  happened,  does  not  destroy  his  claim  ;  and  that 
this  is  a  case  to. which  the  principles  of  the  adjudications  cited  by 
the  counsel  for  the  next  of  kin,  do  not  apply. 

Lord  Chancellor  Thurlow  reversed  the  decree,  and  directed 
an  account  to  be  taken  of  the  personal  estate,  and  the  money 
arising  from  the  sale  of  the  real  estate,  and  that  the  share  of  the 
deceased  legatees  in  the  overplus  should  be  divided  between  the 
next  of  kin  and  the  heir ;  that  is,  so  much  of  those  shares  as  was 
constituted  of  the  personal  estate,  to  the  next  of  kin,  r*nofi-i 
and  so  *much  as  was  made  up  of  the  produce  of  the  real  •-  -1 
estate,  to  the  heir. 

He  said  that  he  fully  approved  the  determination  in  Digby  v. 
Legard.  That  he  used  to  think,  when  it  was  necessary  for  any 
purposes  of  the  testator's  disposition,  to  convert  the  land  into 
money,  that  the  undisposed  money  would  be  personalty ;  but  the 
cases  fully  proved  the  contrary.  It  would  be  too  much  to  say, 
that  if  all  the  legatees  had  died,  the  heir  could,  as  he  certainly 
might,  he  said,  prevent  a  sale,  and  yet  to  say  that,  because  a  sale 
was  necessary,  the  heir  should  not  take  the  undisposed  part  of  the 
produce.  The  heir  must  stand  in  the  place  of  the  residuary  lega- 
tees who  died,  as  to  the  produce  of  the  real  estate.  He  said,  he 
approved  the  distinctions  made  in  behalf  of  the  heir,  and  decreed 
as  before. 


Since  the  ease  of  Ackroyd  v.  Smithson,  so  celebrated  for  the  elabor- 
ate argument  of  Lord  Eldon,  then  Mr.  Scott,  it  has  never  been  doubted, 
that,  where  a  testator  directs  real  estate  to  be  sold,  and  the  produce  of 
the  sale  to  be  applied  for  a  purpose  which  either  wholly  or  partially 
fails,  the  undisposed  of  beneficial  interest  will  result  to  his  heir-at-law, 
and  will  not  go  to  his  next  of  kin,  although  the  land  may  have  been 
actually  converted  into  money.  In  Ackroyd  v.  Smithson,  it  will  be  ob- 
served that  the  disposition  of  the  money  to  arise  from  the  sale  of  the 
real  estate  was  originally  complete,  but  a  lapse  by  the  death  of  two  of 
the  residuary  legatees  in  the  lifetime  of  the  testator,  caused  the  failure 
of  the  disposition  as  to  their  two  shares,  which,  although  actually  con- 
verted into  money,  resulted  to  the  heir-at-law  as  undisposed  of  real 
estate. 

So  likewise  where  money  impressed  with  the  character  of  realty, 
passes  under  a  general  devise,  although  there  be  a  trust  for  sale,  it  will 


1182  EQUITABLE     CONVERSION. 

operate  merely  as  a  conversion  for  the  purposes  of  the  will,  and  upon 
a  lapse  of  a  share  taking  place  on  the  death  of  one  of  the  devisees,  it 
"will  result  for  the  benefit  of  the  heir-at-law,  and  not  the  next  of  kin  of 
the  testator.  In  Be  Taylor's  Settlement,  9  Hare,  596,  604.  See  also 
Salt  v.  Chattaway,  3  Beav.  576. 

Upon  the  same  principle,  where  a  partial  disposition  only  is  origi- 
nally made  of  the  money  to  arise  from  the  sale  of  land,  the  portion 
undisposed  of  will  result  to  the  heir-at-law  :  Robinson  y.  Taylor,  2  Bro. 
r;):88(?-|  C.  C.  589;  Berry  v.  Usher,  ll.Ves.  87;  Wilson  v.  Major,  11 
L         J* Ves.  205  ;    Watson  v.  Hayes,  5  My.  &  Cr.  125. 

The  same  result  follows  where  money  arising  from  land  directed  to 
be  sold  is  given  over  on  an  event  which  does  not  happen.  Thus,  in 
Jessop  v.  Watson,  1  My.  &  K.  665,  a  testator  directed  a  mixed  fund, 
composed  of  the  produce  of  his  real  and  personal  estate,  to  be  applied 
to  certain  specified  purposes,  and  the  residue  to  be  divided  equally 
among  his  children,  or  child,  at  twenty-one,  if  sons,  and  twenty-one  or 
marriage,  if  daughters,  and  if  there  was  no  child  who  should  become 
entitled  under  the  trusts,  to  such  person  as  he  should  by  his  co'dicil  ap- 
point. The  testator  died  without  having  made  a  codicil,  leaving  an 
only  daughter,  his  heiress-at-law,  who  died  under  twenty-one,  intestate 
and  unmarried.  Sir  J.  Leach,  M.  R.,  held,  that  so  much  of  the  residu- 
ary fund  as  was  constituted  of  real  estate  descended  to  the  heiress,  and 
that  so  much  as  was  constituted  of  personal  property  went  to  the  next 
of  kin.  See,  also,  Fitch  v.  Weber,  6  Hare,  145  ;  Roberts  v.  Walker,  1 
Russ.  &  My.  752. 

So,  also,  where  land  is  directed  to  be  converted  into  money,  and  the 
whole,  or  part,  is  given  for  a  purpose  which  fails  on  account  of  ille- 
gality, the  whole  or  part  which,  on  this  account,  remains  undisposed  of, 
results  to  the  heir-at-law.  As,  for  instance,  where  money,  to  arise  from 
the  sale  of  land,  is  given  to  a  charity,  and  the  gift  is  void  according  to 
the  Statute  of  Mortmain  {Attorney  General  v.  Lord  Weymouth,  Amb. 
20  ;  Jones  v.  Mitchell,  1  S.  &  S.  294  ;  Hopkinson  v.  Ellis,  10  Beav. 
169),  or  is  limited  so  that  the  bequest  is  void,  as  violating  the  rule  against 
perpetuities  (Burley  v.  Evelyn,  16  Sim.  290;  Buchanan  v.  Harrison, 
1  J.  &  H.  662).  So,  where,  as  in  Eyre  v.  Marsden,  2  Kee,  564,  accu- 
mulations are  directed  to  be  made  out  of  the  income  of  land  to  be 
converted  into  money,  for  more  than  twenty-one  years  from  the  death 
of  the  testator,  and  therefore  void  under  the  Thelluson  Act  (39  &  40 
Geo.  3,  c.  98),  as  to  the  excess  of  the  accumulation  over  the  twenty-one 
years,  such  void  accumulations  will  result  to  the  heir-at-law,  and  not  to 
the  next  of  kin.  "  It  happens,"  observes  Lord  Langdale,  M.  R.,  in 
Eyre  v.  Marsden,  "  that  there  is  a  failure  of  the  testator's  intent.  The 
income  of  the  money  arising  from  the  sale  of  the  real  estates  cannot  be 
allowed  to  accumulate,  and  applied  as  the  testator  meant.  The  pur- 
poses of  the  will,  as  far  as  they  can  be  lawfully  carried  into  effect,  do 
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not  exhaust  the  whole  beneficial  interest  arising  out  of  the  real  estate, 
and  I  think  that  the  heir  is  entitled  to  the  unexhausted  interest."  See 
S.  C,  4  My.  &  C.  231. 

The  principle  upon  -which  these  cases  proceed  has  been  thus  laid 
down  by  Lord  Eldon ;  "Where,"  *says  his  Lordship,  "a  tes-  |-*oqq-| 
tator  means,  with  regard  to  a  particular  purpose,  to  convert  his 
real  estate  into  personal,  if  that  purpose  cannot  be  served,  the  Court 
will  not  infer  an  intention  to  convert  the  estate  for  any  other  purpose 
not  expressed :"  Hill  v.  Cock,  1  V.  &  B.  175  ;  and  see  Bective  v.  Hodg- 
son, 10  Ho.  Lo.  Ca  656 ;  S.  C,  nom.  Hodgson  v.  Bective,  1  Hem.  & 
Mill."  376. 

In  Ackroyd  v.  Smithson,  it  was  argued,  for  the  next  of  kin,  that  the 
fact  of  the  testator  having  mixed  the  real  with  the  personal  estate, 
showed  an  intention  on  his  part  to  convert  the  real  into  personal  estate 
out  and  out,  for  all  intents  and  purposes,  and  not  merely  for  the  pur- 
poses of  the  will.  This  argument,  however,  was  most  successfully  re- 
futed by  Lord  Eldon,  who,  admitting  that  it  was  the  testator's  inten- 
tion to  convert  the  real  into  personal  estate,  out  and  out,  for  the 
purposes  of  the  will,  that  is  to  say,  for  the  residuary  legatees,  con- 
tended, that  it  was  impossible  to  infer  from  such  intention  in  favour  of 
the  residuary  legatees,  a  similar  intention  in  favour  of  the  next  of  kin, 
whom  the  testator  never  had  in  contemplation ;  and  that  to  argue  from 
what  the  testator  intended  with  respect  to  residuary  legatees,  by  way  of 
proving  that  he  intended  the  same  in  favour  of  the  next  of  kin,  was  to 
reason  from  a  case  in  which  intention  was  expressed,  to  prove  a  like 
intention  in  a  case  which  supposed  the  absence  of  intention. 

It  was  decided,  also,  in  Jessop  v.  Watson  (1  My.  &  Kee.  667),  upon 
the  authority  of  the  principal  case,  that  the  blending  of  the  proceeds  of 
real  with  personal  estate  for  an  express  purpose  which  fails,  will  not 
operate  so  as  to  convert  the  real  into  personal  estate  for  a  purpose 
not  expressed,  viz.,  so  as  to  give  it  to  the  next  of  kin.  The  case  of 
Ogle  v.  Cooke,  cited  in  the  principal  case,  was  for  a  long  time  con- 
sidered an  exception  from  the  general  rule  ;  but  in  Collins  v.  Wakeman, 
2  Ves.  jun.  686,  Lord  Loughborough  observes,  that  he  had  caused  the 
Reg.  Lib.  to  be  searched,  and  it  was  found  that  the  point  had  been  left 
undecided.  Ogle  v.  Cooke,  therefore,  is  no  authority  whatever  on  this 
subject. 

Upon  the  same  principle,  even  an  express  direction  that  the  proceeds 
of  the  sale  of  real  estate  shall  be  deemed  personalty  will  not  prevent 
the  operation  of  the  rule  in  favour  of  the  heir-at-law  :  for  however  ab- 
solute such  direction  for  conversion  may  be,  it  will  be  construed  to 
extend  to  the  purposes  of  the  will  only.  See  Collins  v.  Wakeman,  2 
Ves.  Jun.  683  ;  Countess  of  Bristol  v.  Hunger  ford,  2  Vern.  645.  See, 
however,  the  report  of  that  case,  Prec.  Ch.  81,  and  the  note  to  Rogers  v. 
Sogers,  3  P.  Wms.  193,  where  it  is  stated,  that  the  Court  held,  that  the  ex- 
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r+SSq-,  ecutors  were  trustees  for  the  next  of  kin  of  the  testator,  but  *they 
happened  also  to  be  his  co-heirs.  This  ease,  therefore,  can  be 
considered  as  of  no  authority  either  way.  Phillips  v.  Phillips,  1  My. 
&  Kee.  649,  is,  indeed,  a  decision  against  the  claims  of  the  heir;  but  it 
must  be  considered  as  overruled  by  subsequent  cases.  See  Williams  v. 
Williams,  Rolls,  13th  Dec.  1835,  L.  J.,  Part  V.,  N.  S.,  84  ;  Roberts  v. 
Walker,  1  Russ.  &  My.  752 ;  Henchman,  v.  The  Attorney  General,  3 
My.  &  Kee.  485  ;  Amphlett  v.  Parke,  2  Russ  &  My.  221  ;  Johnson  v. 
Woods,  2  Beav.  409  ;  Shallcross  v.  Wright,  12  Beav.  505 ;  Gordon  v. 
Atkinson,  1  De  Gex  &  S.  418  ;  Taylor  v.  Taylor,  3  De  G.  M.  &  G.  190  ; 
Robinson  v.  Governors  of  the  London  Hospital,  10  Hare,  19;  Ellis  v 
Bartrum,  25  Beav.  110  ;  Barrs  v.  Fewkes,  13  W.  R.  (V.  C.  W.)  981 ; 
Bedford  v.  Bedford,  35  Beav.  584. 

And  although  a  direction  that  the  proceeds  of  real  estate  shall  be 
deemed  personalty  be  followed  by  an  express  declaration  that  it  shall 
not  lapse  for  the  benefit  of  the  heir-at-law,  he  will  not  be  excluded 
from  what  the  law  in  the  absence  of  such  declaration  would  give  to 
him.  Thus,  in  Fitch  v.  Weber,  (6  Hare,  145),  a  testatrix  devised  and 
bequeathed  her  real  and  personal  estate,  in  trust  as  to  the  real  estate 
for  sale  as  soon  after  her  decease  as  conveniently  could  be,  and  declared 
that  the  trustees  should  stand  possessed  of  the  proceeds  of  the  sale,  as 
a  fund  of  personal  and  not  real  estate  ;  for  which  purpose  she  de- 
clared such  proceeds  or  any  part  thereof,  should  not  in  any  event  lapse 
or  result  for  the  benefit  of  her  heir-at-law  :  and,  after  giving  legacies, 
the  testatrix  directed  her  trustees  to  pay  and  apply  the  residue  of  her 
estate  and  effects  as  she  should  by  any  codicil  to  that  her  will,  direct 
or  appoint.  The  testatrix  made  no  codicil.  Sir  James  Wigram,  V.  C, 
after  an  elaborate  examination  of  the  authorities,  held,  that  the  heir-at- 
law  was  entitled  to  the  proceeds  of  the  real  estate  undisposed  of  by 
the  will.  "  I  feel  myself  called  upon,"  observed  his  Honor,  "  to  follow 
the  course  of  decisions,  in  holding  that  the  testatrix  has  expressed  an 
intention  to  exclude  the  heir  only  for  the  purposes  of  her  will,  and  that, 
if  her  words  express  more,  and  she  has  failed  to  say  who  shall  take  the 
surplus,  the  law  must  dispose  of  it."  And  see  Flint  v.  Warren,  14 
Sim.  554,  16  Sim.  124;  Bromley  v.  Wright,  1  Hare,  334,  344;  Johnson 
v.  Johnson,  4  Beav.  318. 

Mr.  Cox,  in  a  note  to  Cruse  v.  Barley,  3  P.  Wms.  22,  which  has  been 
highly  commended  by  many  eminent  equity  judges,  states  his  opinion, 
that  the  several  cases  on  this  subject  seemed  to  depend  upon  this  ques- 
tion— whether  the  testator  meant  to  give  to  the  produce  of  the  real  estate 
the  quality  of  personalty  to  all  intents,  or  only  so  far  as  respected  the 
r*Qqni  Par^cu^ar  purposes  of  Hhewill:  for  that  unless  the  testator 
has  sufficiently  declared  his  intention,  not  only  that  the  realty 
shall  be  converted  into  personalty  for  the  purposes  of  the  will,  but 
further,  that  the  produce  ol  the  real  estate  shall  be  taken  as  personalty, 
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whether  such  purposes  take  effect  or  not,  so  much  of  the  real  estate,  or 
the  produce  thereof,  as  is  not  effectually  disposed  of  by  the  will  at  the 
time  of  the  testator's  death  (whether  from  the  silence  or  inefflcacy  of 
the  will  itself,  or  from  subsequent  lapse),  will  result  to  the  heir.  In 
the  opinion  of  a  learned  writer,  which  seems  to  be  fully  warranted  by 
the  authorities,  this  statement  of  the  doctrine,  although  correct  as  far 
as  it  goes,  is  not  sufficiently  explicit,  and  requires  the  following  ex- 
planatory addition :  "  But  that  every  conversion,  however  absolute  in 
its  terms,  will  be  deemed  to  be  a  conversion  for  the  purposes  of  the 
will  only,  unless  the  testator  distinctly  indicates  an  intention  that  it  is, 
on  the  failure  of  those  purposes,  to  prevail  as  between  the  persons  on 
whom  the  law  casts  the  real  and  personal  property  of  an  intestate, 
namely,  the  heir  and  next  of  kin  :"  1  Jarman  on  Wills,  530,  2nd  ed. 

Whether  real  property  directed  to  be  sold  results  to  the  heir  as  real 
or  personal  estate.^ — This  question  sometimes  arises  between  the  real 
and  personal  representatives  of  the  heir.  The  following  rules  for  de- 
ciding this  question,  where  conversion  is  directed  by  will,  may  be  laid 
down  as  the  general  result  of  the  cases. 

First,  where  it  is  necessary  to  sell  the  land  for  the  purposes  of  the 
trust,  and  there  is  only  a  partial  disposition  of  the  produce  of  the  sale, 
there  the  surplus  belongs  to  the  heir  as  money,  and  not  as  land,  and 
will,  therefore,  go  to  his  personal  representative,  even  though  the  land 
may  not  have  been  sold  during  his  lifetime ;  and,  previous  to  the  late 
Wills  Act  coming  into  operation,  it  would  have  passed  by  an  unattested" 
will  as  personalty.  See  Wright  v.  Wright,  16  Yes.  188  ;  Smith  v.  Clap- 
ton, 4  Madd.  484 ;  Dixon  v.  Dawson,  2  S.  &  S.  327 ;  Jessop  v.  Watson, 
1  My.  &  K.  665 ;  Hatfield  v.  Pryme,  2  Coll.  204  ;  Wilson  v.  Coles,  28 
Beav.  215  ;    Wall  v.  Colshead,  2  De  G.  &  Jo.  683. 

Secondly,  where  a  sale  is  unnecessary,  by  reason  of  a  total  failure  of 
the  purposes  for  which  the  conversion  was  directed,  the  heir  will  take 
the  estate  as  realty,  descendible  to  his  heir,  and  devisable  only  by  a  will, 
attested  so  as  to  pass  real  estate  :    Chitty  v.  Parker,  2  Yes.  jun.  271. 

A  sale  unnecessarily  made  by  trustees  will  not  vary  the  rights  of  the 
parties,  as  the  proceeds  will  in  that  case  be  considered  as  the  real  es- 
tate of  the  heir:  Davenports.  Goltman,  12  Sim.  610;  and  see  Cooke 
v.  Dealey,  22  Beav.  196. 

This  doctrine  has  been  very  *  clearly  illustrated  by  Sir  John  r^oqi-i 
Leach,  M.  R.,  in  Smith  v.  Claxton,  4  Madd.  492.  "  Where  a 
devisor,"  observes  his  Honor,  "  directs  his  lands  to  be  sold,  and  the 
produce  divided  between  A.  and  B.,  the  obvious  purpose  of  the  testator, 
is,  that  there  shall  be  a  sale,  for  the  convenience  of  division  ;  and  A. 
and  B.  take  their  several  interests  as  money,  and  not  land.'  So,  if  A. 
dies  in  the  lifetime  of  the  devisor,  and  the  heir  stands  in  his  place,  the 
purpose  of  the  devisor,  that  there  shall  be  a  sale  for  the  convenience  of 
division,  still  applies  to  the  case  ;  and  the  heir  will  take  the  share  of 
vol.  i 75 
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A.  as  A.  would  have  taken  it — as  money,  and  not  land.  But  in  the 
case  put,  let  it  be  supposed  that  A.  and  B.  both  died  in  the  lifetime  of 
the  devisor,  and  the  whole  interest  in  the  land  descends  to  the  heir ; 
the  question  would  then  be,  whether  the  devisor  can  be  considered  as 
having  expressed  any  purpose  of  sale  applicable  to  that  event,  so  as  to 
give  the  interest  of  the  heir  the  quality  of  money.  The  obvious  pur- 
pose of  the  devisor  being,  that  there  should  be  a  sale  for  the  convenience 
of  division  between  his  devisees,  that  purpose  could  have  no  application 
to  a  case  in  which  the  devisees  wholly  failed  ;  and  the  heir  would,  there- 
fore, take  the  whole  interest  as  land."  See  also  Bagster  v.  Fackerell, 
26  Beav.  469 ;   Wall  v.  Colshead,  2  De  G.  &  Jo.  683. 

There  is  a  material  distinction  as  to  the  application  of  the  doctrine  of 
resulting  trusts  between  those  cases  where  conversion,  which  wholly  or 
partially  fails  when  it  is  directed  by  a  will,  and  when  it  is  directed  by  a 
deed.  In  the  case  of  conversion  of  land  directed  by  will,  it  has  been 
already  shown  that  the  devisor's  heir  takes  what  is  undisposed  of  ac- 
cording to  the  circumstances  of  the  case,  either  as  a  realty  or  per- 
sonalty. 

Where  conversion,  however,  is  directed  by  a  deed,  there,  as  the  deed 
operates  not  as  a  will  from  the  time  of  the  devisor's  death,  but  from  the 
time  of  the  delivery  of  the  deed,  whatever  is  undisposed  of  results  to 
the  settlor  and  not  to  his  heir ;  whether  it  results  as  personal  estate,  or 
as  realty,  depends  upon  the  circumstance  whether  the  objects  for  which 
conversion  was  directed  wholly  or  partially  failed. 

Where  there  is  a  trust  by  deed  for  the  conversion  of  real  into  per- 
sonal estate  for  certain  specified  purposes,  some  only  of  which  fail, 
there,  whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor  or 
not  until  after  his  decease,  the  property  is  impressed  immediately  upon 
the  execution  of  the  deed  with  the  character  of  personalty,  and  so 
much  as  is  undisposed  of  results  to  the  grantor  as  personalty.  Thus, 
in  Hewitt  v.  Wright,  1  Bro.  C.  C.  86,  real  estate  was  limited  to  the  use 
of  the  settlor  for  life,  with  remainder  to  trustees,  in  trust  to  sell  and  pay 
debts  and  a  sum  of  *2100L,  and  after  payment  of  their  expenses 
L  J  to  raise  to  1500Z.,  and  pay  the  interest  to'  Dorothy  Wright,  the 
daughter  of  the  settlor,  till  she  married,  and  to  pay  the  principal  to 
Dorothy  within  twelve  months  after  her  marriage ;  and  there  was  a 
power  of  revocation.  The  settlor  died  without  having  exercised  that 
power.  Then  Dorothy  died,  without  ever  having  been  married,  and  the 
trust  as  to  the  principal  sum  of  1500Z.  never  having  taken  effect,  the 
question  was  whether  that  sum  was  personal  estate  and  passed  by  his 
will.  Lord  Thnrlow  held  that  it  did.  "  If,"  he  says,  "  it  goes  in  the 
case  of  a  will  to  the  heir  in  the  case  of  a  deed  it  must  result  to  the 
grantor  ;  and  though  in  the  case  of  the  will  it  cannot  go  to  the  execu- 
tor as  money,  not  having  been  converted,  but  must  descend  to  the  heir, 
yet  he  should  think  that  it  was  personal  estate  of  the  heir,  and  if  he 
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were  dead  would  go  to  his  executor ;  and,  if  so,  where  it  resulted  to 
the  grantor  it  would  be  personalty  in  his  hands,  and  would  pass  as 

such He  could  not  help  thinking,  notwithstanding 

Emblyn  v.  Freeman,  (Prec.  Ch.  541),  that  the  trust  of  the  1500L  re- 
sulted here  in  the  same  manner,  that  it  vested  in  Wright,  the  grantor, 
as  personal  estate,  and  so  was  disposed  of  by  his  will."  See  also  Van 
v.  Barnett,  19  Ves.  102  ;  Biggs  v.  Andrews,  5  Sim.  424 ;  Griffith  v. 
Bicketts,  1  Hare,  299,  311  ;  Clarke  v.  Franklin,  4  K.  &  J.  257,  over- 
ruling Emblyn  v.  Freeman,  Prec.  Ch.  541. 

Where,  however,  the  whole  purposes  for  which  conversion  of  real 
property  is  directed  fail  from  the  moment  of  the  delivery  of  the  deed, 
such  property  results  to  the  settlor  as  real  estate  :  Ripley  v.  Water- 
worth,  1  Ves.  435.  And  see  the  remarks  of  Wood,  V.  C,  in  Clarke  v. 
Franklin,  4  K.  &  J.  265. 

Money  directed  to  be  laid  out  in  land.'] — The  principle  upon  which 
Achroyd  v.  Smithson  was  decided,  applies  also  to  the  converse  case  of 
money  directed  to  be  laid  out  in  the  purchase  of  real  estate,  devised  to 
uses  which  partially  fail,  as  well  as  those  which  wholly  fail  to  take  ef- 
fect ;  for  the  undisposed  of  interest  in  the  money  or  the  estate,  if  pur- 
chased with  the  money,  will  result  for  the  benefit  of  the  next  of  kin  of 
the  testator,  as  personalty  (Head  v.  Godlee  ;  Reynolds  v.  Godlee,  Johns. 
536,  582),  and  will  not  go  to  the  heir-at-law.  The  case  of  Fletcher  v. 
Chapman,  3  Bro.  P.  C.  Tpml.  ed.  1,  and  a  dictum  of  Lord  Redesdale's 
in  Tregonwell  v.  Sydenham,  3  Dow,  207,  seemed  to  lay  down  a  contrary 
doctrine.  But  Lord  Cottenham,  while  Master  of  the  Rolls,  in  the  lead- 
ing case  of  Cogan  v.  Stevens,  1  Beav.  482,  n.,  reported  more  fully  in 
the  Appendix  to  Lewin  on  Trustees,  p.  911,  3rd  ed.,  *after 
examining  all  the  authorities  upon  this  subject,  which  are  L  1 
somewhat  conflicting,  put  an  end  to  the  anomaly  which  previously 
was  supposed  to  exist  in  the  law  of  conversion  by  deciding  in 
favour  of  the  claims  of  the  next  of  kin.  In  Cogan  v.  Stevens,  the  tes- 
tator ordered  that  30,000Z.  should  be  laid  out  immediately  by  his  exe- 
cutors in  the  purchase  of  an  estate  or  estates  in  the  county  of  Devon  or 
Cornwall,  the  income  of  which  should  belong  to  his  widow  during  her 
life,  and  after  her  decease  to  certain  persons  (all  of  whom  died  during 
the  life  of  his  widow,  without  issue),  in  tail,  with  remainder  to  a 
charity.  The  money  was  not  paid  out,  and  the  gift  to  the  charity  being 
void  under  the  Statute  of  Mortmain,  it  was  held  by  Lord  Cottenham, 
that  the  next  of  kin,  and  not  the  heir-at-law  of  the  testator  was  entitled 
to  the  fund.  "  The  question,"  said  his  Lordship,  "  is  simply,  whether, 
when  a  testator  directs  money  to  be  invested  in  land  for  certain  purpo- 
ses, some  of  which  are  lawful  and  take  effect,  but  others  fail  and  become 
void,  the  property  so  given,  after  satisfying  the  lawful  purposes,  be- 
longs to  the  next  of  kin,  or  to  the  heir  of  the  testator Upon 

principle,  and  upon  analogy  to  several  well-established  rules  in  equity, 
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it  would  appear  that  there  is  no  doubt  as  to  the  proper  solution  of  this 
question.  The  only  difficulty  arises  from  some  few  cases,  or  dicta  of 
the  judges,  which  it  is  impossible  to  reconcile  with  these  principles  or 
these  rules ;  and  some  of  the  cases  proceed  from  authority  so  high, 
that,  if  not  absolutely  binding  on  the  Court,  they  ought  at  least  to 
make  it  extremely  cautious  in  pronouncing  any  judgment  inconsistent 
with  them.  If  a  testator  devises  land  for  purposes  altogether  illegal, 
or  which  altogether  fail,  the  heir-at-law  takes  it  as  undisposed  of.  If  a 
testator  gives  personal  property  for  purposes  altogether  illegal,  or 
which  altogether  fail,  the  next  of  kin  takes  it,  as  in  the  case  of  an  intes- 
tacy, as  undisposed  of.  If  a  testator  devises  lands  for  purposes  which 
are  in  part  illegal,  or  which  partially  fail,  or  which  require  part  only  of 
the  lands  devised,  the  heir  takes  so  much  of  the  land  as  is  undisposed 
of,  and  which  was  destined  for  the  purpose  which  by  law  cannot,  or  in 
fact  does  not  take  effect,  and  so  much  as  is  not  required  for  the  pur- 
poses of  the  will ;  and  this  whether  the  land  be  actually  sold  or  not. 
But  here,  it  is  said,  the  analogy  between  the  cases  of  land  and  money 
ceases,  and  that,  if  a  testator  directs  money  to  be  laid  out  in  the  pur- 
chase of  land  for  purposes  which  are  partly  illegal,  or  which  partially 
fail,  the  next  of  kin  has  no  such  interest  in  the  money  as  cannot  be  ap- 
plied to  the  purposes  of  the  will ;  but,  if  there  are  purposes  legal  and 
feasible  which  require  the  investment,  the  next  of  kin  are  excluded. 
And  why  are  they  to  be  so  excluded  ?  *The  proposition  assumes 
L  -J  the  property  in  question,  that  is,  a  portion  of  the  interest  in 
the  property,  is  not  disposed  of  by  the  will,  and  the  law  gives  to  the 
next  of  kin  all  the  personalty  not  disposed  of.  Is  it  from  any  inca- 
pacity in  the  next  of  kin  to  take  property  which  exists  in  the  form  of 
land  ?  That  cannot  be  .  .  .  An  observation  was  made  by  Mr.  Pem- 
berton,  at  the  hearing,  which  removes  much  of  the  difficulty  which  would 
otherwise  have  arisen  from  the  cases,  namely,  that  no  authority  of  an 
earlier  date  than  Ackroyd  v.  Smithson  ought  to  have  much  weight 
with  me.  The  force  of  this  observation  will  be  felt  on  adverting  to 
what  Lord  Thurlow  says  in  deciding  that  case.  He  says,  '  I  used  to 
think,  when  it  was  necessary  for  any  purpose  of  the  testator's  disposi- 
tion to  convert  the  land  into  money,  that  the  undisposed  land  would 
be  personalty.'  Now  this  is  precisely  the  argument  used  as  to  the  con- 
version of  money  into  land  by  Mr.  Hodgson ;  and  here  I  cannot  but 
observe,  that  this  subject  of  conversion  has  given  rise  to  two  of  the 
ablest  arguments  ever  addressed  to  any  Court — that  by  Lord  Eldon, 
on  the  one  side,  in  Ackroyd  v.  Smithson,  and  that  by  Mr.  Hodgson  on 
the  other,  in  the  present  case — an  argument  which  has,  since  it  has 
been  delivered,  been  frequently  mentioned  at  the  bar  in  terms  of  the 
highest  praise,  and  in  which  I  gladly  avail  myself  of  this  opportunity 
to  express  my  entire  concurrence.  In  that  argument  it  was  necessarily 
admitted,  if  all  the  purposes  of  a  devise  [qu.  bequests  of  money  to  be 
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converted  into  land]  failed,  the  whole  belongs  to  the  heir-at-law  [qu. 
next  of  kin].  But  it  was  contended,  that  if  the  purposes  are  to  be  in 
part  executed,  and  so  that  the  right  to  have  such  an  investment  of 
money  in  land  effectually  existed  in  any  one,  to  answer  such  partial 
purpose,  that  the  land  so  purchased,  after  answering  such  partial  pur- 
pose, belongs  to  the  heir.  So  thought  Lord  Thurlow,  as  to  lands  di- 
rected to  be  sold,  before  the  argument  in  Achroyd  v.  Smithson.  No 
wonder,  then,  that  there  should  be  found,  before  that  time,  traces  of 
authority  in  favour  of  the  heir's  claim  to  money,  as  there  was  of  the 
next  of  kin's  claim  to  land ;  but  the  exclusion  of  the  latter  is  now 
too  well  settled  to  be  disputed,  and  the  argument  for  the  heir  rests  on 
a  supposed  difference  between  the  two.  But  no  such  difference  was 
supposed  to  exist  before  Ackroyd  v.  Smithson :  why  then  should  it 
exist  now  ?  If  there  be  any  substantial  difference  in  principle,  let  it 
prevail,  but  if  in  principle  there  be  no  distinction,  is  not  the  decision  of 
Ackroyd  v.  Smithson,  and  the  subsequent  cases,  of  higher  authority 
than  any  decision  which  may  have  taken  place  before  the  principle  was 
so  thoroughly  discussed  and  established  as  it  was  in  that  case  ?  In  de- 
ciding in  favour  of  the  next  of  kin,  I  am  *following  the  princi-  r*Rqr-i 
pie  of  Ackroyd  v.  Smithson,  and  maintaining  that  uniformity 
of  decision  as  to  the  conversion  of  land  into  money,  and  of  money  into 
land,  which  was  supposed  to  exist  before  that  time  ....  The  result 
of  the  whole  authorities  seems  to  be,  that,  before  Ackroyd  v.  Smithson, 
no  distinction  was  recognized  between  the  doctrine  as  applicable  to  a 
conversion  of  money  into  land,  or  land  into  money :  that,  as  to  both, 
an  opinion  prevailed,  that  when  a  conversion  was  necessary,  and  part  of 
the  object  failed,  the  unappropriated  proceeds  belonged  to  that  repre- 
sentative on  whom  the  law  cast  that  description  of  property  in  which 
such  proceeds  were  found  to  exist.  This,  as  to  land  converted  into 
money,  was  corrected  in  Ackroyd  v.  Smithson  ;  but  no  case  has  occur- 
red in  which  the  point  has  been  argued  and  determined  as  to  money 
converted  into  land.  I  say  argued  and  determined,  because,  if  deter- 
mined in  Leslie  v.  The  Duke  of  Devonshire,  2  Bro.  C.  C.  18T,  and 
Fletcher  v.  Chapman,  3  Bro.  P.  C.  Toml.  ed.  1,  it  certainly  was  not  ar- 
gued ;  but  there  are  undoubtedly  dicta  of  very  eminent  judges,  since 
that  time,  which  seem  to  shew  an  impression  on  their  mind,  that  the 
principle  of  Ackroyd  v.  Smithson  was  not  to  be  applied  to  a  conversion 
of  money  into  land.  Those  learned  judges  had  not  the  benefit,  which  I 
have  had,  of  hearing  the  point  fully  and  most  ably  argued  ;  and  having, 
after  the  fullest  consideration,  came  to  the  conclusion  that  that  princi- 
ple does  not  apply  to  the  present  case  ;  and,  as  I  am  not  bound  by  any 
of  the  authorities  to  maintain  a  distinction  which  was  not  originally 
supposed  to  exist,  and  which  cannot  be  maintained  in  reason,  and  which, 
therefore,  if  maintained,  would  be  a  reproach  to  the  law  as  it  stands,  I 
feel  myself  fully  justified  in  preserving  the  uniformity  of  the  rule,  as. 
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applicable  to  the  two  cases,  by  deciding  against  the  claim  of  the  plain- 
tiff'; and  I  may  be  allowed  to  express  some  satisfaction  in  finding  I  am 
not  compelled  by  authority  to  hold  that  any  heir  should  take,  as  such, 
what  had  no  inheritable  quality,  but  was  pure  personal  estate,  at  the 
time  of  the  ancestor's  death,  or  that,  as  devisee,  he  should  take  that  which 
was  never  destined  for  him,  but  was  in  most  unquestionable  terms  given 
to  another." 

The  principles  laid  down  in  Cogan  v.  Stevens,  have  been  acted  upon 
by  Lord  Langdale,  M.  R.,  in  the  case  of  Hereford  v.  Ravenhill,  1  Beav. 
481.  There  a  testator  gave  his  ready  money,  and  money  which  should 
be  due  and  owing  to  him,  save  as  therein  mentioned,  to  trustees,  in 
trust,  "  as  soon  after  his  decease  as  a  convenient  purchase  could  be 
found,"  to  invest  it  in  the  purchase  of  real  estate,  and  to  settle  the 
same  to  the  use  of  his  wife  for  life,  and  after  her  decease  to  the  use  of 
certain  persons  (who  died  during  his  life),  in  *fee,  and,  in  the 
L  -I  meantime,  to  lay  the  same  out  in  the  funds,  and  pay  the  divi- 
dends to  the  person  to  whom  the  rents  of  the  premises  to  be  purchased 
would  for  the  time  being  belong  ;  and  the  testator  gave  and  bequeathed 
the  residue  of  his  goods,  chattels,  and  personal  estate  to  his  wife  abso- 
lutely. The  widow  having  died,  and  the  ultimate  limitations  to  the 
remaindermen  having  failed  by  their  deaths  in  the  testator's  lifetime, 
the  question  was,  to  whom  the  fund  which  then  remained  uninvested 
belonged.  An  objection  was  taken  by  the  trustees,  that  the  heir-at-law 
of  the  testator,  who  might  be  entitled  to  the  fund,  as  impressed  with 
the  nature  of  realty,  was  not  before  the  Court.  Lord  Langdale,  M.  R., 
upon  the  authority  of  Cogan  v.  Stevens,  was  of  opinion  that  the  heir- 
at-law  was  not  a  necessary  party ;  because  that  case  decided,  that 
where  a  testator  directed  his  personal  estate  to  be  converted  into  real 
estate  for  several  purposes,  some  of  which  failed,  his  heir  was  not, 
after  satisfying  the  purposes  which  could  take  effect,  entitled  to  the 
personalty  as  being  impressed  with  the  character  of  real  estate. 

Distinction  between  a  charge  upon,  and  an  exemption  from,  a  de- 
vise.']— It  may  not,  perhaps,  be  out  of  place  here,  to  notice  the  distinc- 
tion that  has  been  taken  between  the  cases  where  property  is  devised, 
charged  with  the  payment  of  a  sum  of  money,  and  those  cases  where 
there  is  an  exception  from  the  devise.  If  the  original  destination  of 
such  sums  has  failed,  by  lapse  or  otherwise,  the  question  then  arises 
whether  such  sums  result  to  the  heir-at-law  of  the  testator,  or  sink  into 
the  land  for  the  benefit  of  the  devisee. 

It  has  been  laid  down  by  Sir  John  Leach,  M.  R.,  that  "  If  a  devise 
to  a  particular  person  or  for  a  particular  purpose,  be  intended  by  the 
testator  to  be  an  exception  from  the  gift  to  the  residuary  devisee,  the 
heir  takes  the  benefit  of  the  failure  ;  but  if  it  be  intended  to  be  a 
charge  only  upon  the  estate  devised,  and  not  an  exception  from  the  gift, 
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the  devisee  will  be  entitled  to  the  benefit  of  the  failure:"  Cooke  v.  The 
Stationers'  Company,  3  My.  &  K.  264. 

Thus,  where  land  is  devised  charged  with  a  sum  of  money  which  is 
given  upon  a  contingency  which  does  not  happen,  the  heir  will  not  be 
entitled  to  such  sum  by  way  of  resulting  trust,  but  it  will  sink  into  the 
land  for  the  benefit  of  the  devisee.  For  instance,  where  land  is  devised 
to  A.  charged  with  a  legacy  to  B.,  provided  B.  attain  the  age  of  twenty- 
one,  Lord  Eldon,  C,  has  observed,  "  There  the  devise  is  absolute  as  to 
A.  unless  B.  attains  the  age  of  twenty-one ;  if  he  does,  then  he  is  to 
have  the  legacy ;  but  his  attaining  twenty-one  is  a  condition  upon 
which  alone  he  is  to  have  it.  And  if  he  does  not  attain  that  age,  then 
the  will  is  to  *be  read  as  if  no  such  legacy  had  been  given,  and 
the  heir-at-law  does  not  come  in,  because  the  whole  is  abso-  L  J 
lutely  given  to  the  devisee  :"  Tregonwell  v.  Sydenham,  3  Dow,  210  ; 
but  see  and  consider  Attorney-General  v.  Milner,  3  Atk.  112  ;  Croft  v. 
Slee,  4  Ves.  60.  So  in  Cooke  v.  The  Stationers'  Company,  3  My.  & 
K.  266,  the  testator  gave  and  devised  to  his  executors  all  his  freehold 
and  leasehold  estates  in  trust,  that  by  sale  of  his  personal  property, 
and  of  so  much  of  his  real  estates  as  might  be  necessary,  they  should 
raise  a  sufficient  sum  to  purchase  lO^OOZ.  in  the  31.  per  cent.  Consols, 
and  he  directed  this  sum  of  stock  to  be  apportioned  between  certain 
legatees,  and,  among  other  objects  of  his  bounty,  to  charities,  and  he 
then  gave  to  his  wife  the  rest  and  residue  of  his  estate  and  effects  of 
whatever  kind,  on  condition  that  all  the  legacies  were  paid.  The  char- 
itable legacies  failing  so  far  as  they  effected  the  real  estate,  it  was  held 
by  Sir  John  Leach,  M.  R.,  that  as  the  charitable  legacies  were  to  be 
considered  not  as  an  exception  from  the  gift  to  testator's  wife,  but  as  a 
charge  upon  that  gift,  the  wife  was  entitled  to  the  benefit  of  the  failure 
of  the  charitable  legacies. 

In  Be  Cooper's  Trusts,  4  De  G.  Mac.  &  G.  757,  a  freehold  estate  was 
devised  to  trustees  and  their  heirs,  upon  trust  within  one  year  after  the 
testator's  decease,  "  to  raise  by  sale  or  otherwise,"  the  sum  of  2000L 
and  to  permit  his  son  to  enjoy  the  estate  *'  after  raising  as  aforesaid" 
for  his  life,  with  remainders  over.  Half  of  the  2000Z.  was  given  for 
the  benefit  of  a  daughter  of  the  testator  for  life,  and  after  her  death  to 
her  children.  The  daughter  died  without  having  had  any  children.  It 
was  held  by  the  Lords  Justices  of  the  Court  of  Appeal,  dubitante 
Turner,  L.  J.,  affirming  the  decision  of  Sir  W.  Page  Wood,  V.  C,  (23 
L.  J.  (Ch.)  29,  n. ;  1  W.  R.  231),  that  the  2000L  was  a  charge  upon  the 
devised  estate,  and  not  an  exception  out  of  the  devise,  and  therefore, 
as  to  the  1000Z.  given  to  the  daughter  and  her  children,  upon  her  death 
sunk  for  the  benefit  of  the  devisee.  "  The  law,"  said  Lord  Justice 
Knight  Bruce,  "  is  settled  agreeably  to  reason  and  good  sense,  that 
where  landed  property  is  given  by  will  to  one  set  of  persons,  or  accord- 
ing to  one  set  of  limitations,  but  is  subjected  by  the  will  to  a  pecuniary 
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charge  in  favour  of  other  interests,  and  those  other  interests,  given  by 
the  will,  do  not  exhaust  the  entire  property  in  the  money,  the  charge, 
so  far  as  it  is  not  given  away,  sinks  for  the  benefit  of  those  to  whom 
the  real  estate  is  devised,  subject  to  the  charge.  That,  I  apprehend, 
no  one  will  dispute.  But  it  has  been  said  that  this  is  not  such  a  case, 
because,  in  the  first  place,  the  real  estate  in  question  *is  given 
L  J  to  trustees,  in  trust  within  a  twelvemonth  to  raise,  by.  sale  or 
otherwise,  2000L  A  charge  not  directed  to  be  paid  out  of  income  can- 
not well  be  raised  but  '  by  sale  or  otherwise,'  and  these  words  mean  no 
more  than  the  law  would  attribute  to  a  direction  to  raise  the  money  by 
sale  or  mortgage,  or  to  raise  it  simply.  But  reliance  is  placed  upon 
the  words  '  after  raising:'  it  was  said  that  they  mean  something  more 
than  the  expression  '  subject  to.'  It  is  plain,  however,  in  reason  and 
principle  as  well  as  authority,  that  the  expression  means  no  more  than 
a  gift  of  the  estate  subject  to  the  charge.  The  testator  gives  this  real 
estate  in  effect,  subject  to  a  charge  of  2000?.,  half  of  which  is  given  for 
a  purpose  that  has  exhausted  that  half,  and  the  other  half  for  the 
benefit  of  a  lady  for  life,  and  afterwards  of  her  children.  That  lady  is 
dead,  and  has  never  had  a  child.  It  is  therefore  plain  that  the  devisee 
of  the  estate  subject  to  the  charge  is  entitled  to  the  benefit  of  the 
moiety  of  the  2000L,  the  particular  interest  created  by  the  will  in  that 
moiety  having  ended."  See  also  Jackson  v.  Hurlock,  Amb.  48*7  ;  2 
Eden,  263  ;  Baker  v.  Hall,  12  Ves.  49?  ;  Eidgway  v.  Woodhouse,  7 
Beav.  437;  Noel  v.  Lord  Henley,  7  Price,  241 ;  Dan.  211,  322;  Sut- 
cliffe  v.  Cole,  3  Drew.  135  ;  Tucker  v.  Eayess,  4  K.  &  J.  339  ;  Heptin- 
stall  v.  Oott,  2  J.  &  H.  449. 

"Where  a  testator  carves  a  chattel  interest  out  of  his  real  estate,  and 
makes  it  the  subject  of  limitations  which  fail,  it  will  result  to  his  heir, 
but  with  the  character  which  the  testator  bas  impressed  upon  it,  viz., 
that  of  personal  estate.  Thus,  in  Burley  v.  Evelyn,  16  Sim.  290,  where 
a  testator  devised  lands  to  trustees  upon  trust  to  sell,  and  retain 
5000Z.  out  of  the  proceeds  of  the  sale,  and  to  stand  possessed  of  that 
sum  in  trust  for  A.  for  life,  and  after  his  decease  upon  certain  limita- 
tions which  were  void  for  remoteness,  and  he.gave  his  personal  estate, 
after  payment  of  certain  legacies,  and  the  residue  of  the  money  to  arise 
by  the  sale  of  his  real  estates,  after  making  good  the  legacy  of  5000Z. 
to  B.  A.  died  without  having  married,  and  the  testator's  heir  also 
died.  It  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  personal  repre- 
sentative of  the  heir  was  entitled  to  the  5000L 

Where  a  testator  charges  a  sum  of  money  upon  a  devised  estate,  and 
in  consequence  of  the  failure  of  the  objects  for  which  it  was  given  the 
sum  sinks  for  the  benefit  of  the  devisees,  they  will  take  it  as  real  estate. 
Thus,  in  Be  Cooper's  Trusts,  4  De  Gr.  Mac.  &  G.  757,  a  testator  devised 
a  freehold  estate,  in  such  terms  as  made  a  sum  of  2000Z.  a  charge,  as 
distinguished  from  an  exception,  upon  the  devise  he  afterwards  made, 
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and  he  devised  the  estate  to  his  son  Philip  for  life,  *with  remain- 
der in  the  events  which  happened  to  his  sons  Simeon  and  <-  J 
Thomas,  as  tenants  in  common  in  fee.  The  trusts  declared  of  one  half 
of  the  20007.  were  for  a  daughter  of  the  testator  for  her  life,  and,  after 
her  death,  for  her  children.  Simeon  and  Thomas  died  in  the  life  of 
Philip,  who  kept  down  the  interest  of  the  sum  of  2000Z.  After  the 
death  of  Philip  the  trustees  raised  to  2000Z.,  and  subsequently  the  tes- 
tator's daughter  died  without  ever  having  had  a  child.  It  was  held  by 
the  Court  of  Appeal  in  Chancery,  affirming  the  decision  of  Sir  W. 
Page  Wood,  V.  C.  (reported  23  L.  J.  N.  S.  (Ch.)  29,  n. ;  1  W.  R.  231), 
that  the  1000?.  formed  part  of  the  real  estate  of  Simeon  and  Thomas  at 
their  decease.  "  This  point,"  observed  Lord  Justice  Knight  Bruce, 
"was  raised, — it  was  said  that  as  this  sum  might  have  been,  and,  as  it 
was  contended,  ought  to  have  been  raised,  in  the  lifetime  of  the  de- 
visees, Simeon  and  Thomas,  it  is  to  have  been  taken  as  having  been  so 
raised,  and  is  therefore  personalty  in  the  devisees.  Now,  perhaps,  a 
sufficient  answer  is  afforded  to  this  suggestion  by  the  circumstance 
that,  in  point  of  fact,  no  sale  or  conversion  did  take  place  till  after  the 
deaths  of  the  devisees,  Simeon  and  Thomas,  as  to  whom  alone  it  is 
material  to  consider  the  question.  But,  although  it  is  probable  that 
this  part  of  the  case  might  be  so  disposed  of,  I  am  inclined  to  put  it  on 
much  more  general  ground.  I  am  of  opinion,  making  the  supposition 
most  beneficial  to  the  appellants, — that  is,  supposing  the  money  to 
have  been  raised  by  means  of  a  sale  during  the  lives  of  Philip  and 
Simeon  and  Thomas, — that  it  was  the  right  of  any  person  interested 
in  the  estate  (the  title  of  the  testator's  daughter  being  removed  out  of 
the  way),  to  have  it  re-invested  in  real  estate,  to  give  it  the  actual  char- 
acter as  well  as  the  assumed  character  of  realty.  Therefore,  if  the 
daughter  had  died,  leaving  Philip,  leaving  Simeon,  and  leaving  Thomas 
surviving,  it  would  have  become  the  right  of  Philip  to  insist  (if  he  had 
chosen)  that  this  money  should  be  invested  in  real  estate,  which  char- 
acter had  only  been  taken  from  it  at  the  outset  for  a  purpose  that  had 
partially  failed  of  effect  or  ended.  In  every  possible  view  of  the  case, 
it  appears  that  this  must  be  treated  as  part  of  the  devised  real  estate." 
When  a  residuary  devise  or  bequest  comprehends  property  which 
would  otherwise  have  resulted  to  the  heir  or  next  of  kin.~] — In  the  cases 
we  have  before  considered,  the  competition  has  been  between  the  heir- 
at-law  and  the  next  of  kin,  where  there  has  been  a  resulting  trust  for 
one  of  them  ;  but  whatever  may  result  to  either  the  heir-at-law  or  next 
of  kin,  may,  by  appropriate  words  be  given  to  *others:  for  in- 
stance, if  in  the  principal  case  the  testator  had  directed  that  if  ■-  1 
any  of  the  legacies  should  fail,  by  reason  of  lapse  or  otherwise,  the 
same  should  be  paid  to  a  particular  person,  it  is  clear  that  he  would  be 
entitled  to  such  of  the  legacies  as  failed  by  lapse  or  otherwise.  Diffi- 
culties however  have  often  arisen  in  determining  between  the  conflicting 
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claims  of  the  heir-at-law  and  the  residuary  legatee  or  devisee,  whether 
that  which  has  wholly  or  partially  failed  to  take  effect  in  favour  of 
those  for  whom  it  was  originally  destined,  was  intended  by  the  testator 
to  be  comprised  in  such  an  event,  in  a  residuary  bequest  or  devise. 

First,  with  regard  to  that  class  of  cases  in  which  the  competition  has 
been  between  the  heir-at-law  and  the  residuary  legatee;  viz.,  when  the 
question  arises  whether  the  direction  to  convert  realty  into  personalty 
is  not  so  absolute  as  to  pass  the  realty  directed  to  be  converted  under 
a  general  residuary  bequest  of  personalty.  It  seems,  however,  clear 
upon  the  principles  laid  down  in  the  cases  before  examined,  that 
a  mere  direction  to  sell  land  for  a  particular  purpose  is  not  con- 
sidered such  an  indication  of  a  testator's  intention  to  convert  real 
into  personal  property,  to  all  intents,  so  that  the  undisposed  of 
proceeds  should  pass  under  a  residuary  bequest  of  personalty.  Thus, 
in  Maugham  v.  Mason,  1  Y.  &  B.  410,  a  testator  devised  freehold 
chambers  to  trustees  and  their  heirs,  upon  trust  to  sell,  and  to  apply 
the  money  arising  by  such  sale  towards  payment  of  legacies,  and  the 
rents,  until  sold,  to  be  applied  to  the  same  uses  ;  and,  after  giving  some 
pecuniary  and  specific  legacies,  as  to  the  rest,  residue,  and  remainder 
of  his  personal  estate,  after  payment  of  his  debts,  legacies,  and  funeral 
expenses,  he  bequeathed  the  same  to  his  trustees,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  to  convert  all  the  said  residue  into 
ready  money,  and  to  lay  out  the  same  in  the  purchase  of  freehold  prop- 
erty, to  be  settled  as  therein  mentioned.  The  executors  paid  all  the 
debts,  funeral  expenses,  and  legacies,  out  of  the  personal  estate,  not 
making  sale  of  the  real  estate.  Sir  W.  Grant,  M.  R.,  held,  that  the  real 
estate,  after  payment  of  legacies,  which  were  a  primary  charge  upon 
the  personalty,  resulted  to  the  heir-at-law,  and  did  not  pass  under  the 
residuary  bequest.  "  The  observation,"  said  his  Honor,  "  is  perhaps 
minute,  that  the  money,  produced  by  the  sale  of  the  real  estate,  could 
not  with  propriety  be  spoken  of  as  personal  property  to  be  converted 
into  money ;  at  most,  however,  this  is  a  general  bequest  of  thcresidue 
of  his  personal  estate  ;  and  the  question  is,  what  was  meant  to  be  in- 
cluded under  that  description.  Properly  speaking,  nothing  is  the  per- 
r*qnil  sona^  estate  of  a  testator  that  was  not  so  at  his  *death.  He 
may  certainly  so  express  himself  as  to  show  that  something 
else  was  intended ;  but  where  there  is  nothing  but  a  direction  to  sell 
land,  with  application  of  the  money  to  a  particular  purpose,  and  a  sub- 
sequent bequest  of  the  rest  and  residue  of  the  personal  estate,  I  know 
of  no  case  in  which  it  has  been  held  that  the  surplus,  after  the  particular 
purpose  is  answered,  forms  part  of  the  personal  estate,  so  as  to  pass  by 
the  residuary  bequest.  The  mere  disposition  of  the  residue  of  personal 
estate  can  never  solve  the  question,  what  is  personal  estate.  The  clause 
may  be  so  conceived  as  to  show  the  sense  in  which  those  words  are 
used ;  but  here  is  nothing  more  than  those  words,  unaccompanied  with 
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anything  explanatory  of  the  sense  in  which  they  were  used."  See,  also, 
Wilson  v.  Major,  11  Ves.  205  ;  Berry  v.  Usher,  11  Yes.  87  ;  Gibbs  v. 
Rumsey,  2  V.  &  B.  294 ;  Kellet  v.  Kellet,  3  Dow.  248 ;  Dixon  v.  Dawson, 
2  S.  &  S.  327  ;   Gollis  v.  Bobins,  1  De  G.  &  Sm.  131. 

Where,  however,  a  testator  expressly  declares,  that  the  money  arising 
from  the  sale  of  real  estate  shall  be  considered  as  part  of  the  personalty, 
it  will  pass  under  a  general  residuary  bequest  of  personalty  in  the  same 
will  {Kidney  v.  Coussmaker,  1  Yes.  jun.  436;  Collins  v.  Wakeman,  2 
Ves.  jun.  683;  Bobinson  v.  The  Governors  of  the  London  Hospital, 
10  Hare,  19,  27),  and  it  is  liable  to  the  trusts  which  attach  to  such 
residuary  personal  estate,  and  to  the  legal  incidents  affecting  it :  Bright 
v.  Larcher,  3  De  G.  &  Jo.  156 ;  Field  v.  Fickett,  29  Beav.  568. 

So  also,  the  intention  that  the  proceeds  of  the  sale  of  real  estate 
should  pass  under  a  residuary  bequest  of  personal  estate,  may  be  in- 
ferred from  expressions  in  the  will  irresistibly  leading  to  such  a  conclu- 
sion ;  and  the  blending  of  the  real  with  the  personal  estate  has  been 
considered  as  furnishing  an  indication  of  such  intention:  Byam  v. 
Munton,  1  Russ.  &  My.  503  ;  Mallabar  v.  Mallabar,  Cas.  temp.  Talb. 
78 ;  Kellet  v.  Kellet,  3  Dow.  248  ;  Brown  v.  Bigg,  7  Yes.  280  ;  Griffiths 
v.  Pruen,  11  Sim.  202  ;  Bromley  v.  Wright,  7  Hare,  334. 

The  next  class  of  cases  to  be  examined  is  that  in  which  the  compe- 
tition lies  between  the  heir-at-law  and  the  residuary  devisee.  And  here 
it  must  be  remembered,  that  although  it  has  always  been  held  that  a 
will  as  to  personalty  speaks,  at  the  time  of  death  of  the  testator,  and 
the  residuary  legatee  therefore  takes  not  only  what  is  undisposed  of 
hy  the  expressions  of  the  will,  but  that  which  becomes  undisposed  of 
at  the  death,  by  disappointment  of  the  intentions  of  the  will ;  yet  pre- 
vious to  1  Vict.  c.  26,  it  was  otherwise  as  to  the  residuary  devisee  of 
real  estate,  or  of  the  price  of  real  estate.  As  to  him,  the  will  spoke 
only  at  the  time  of  making  *it,  and  he  could  take  nothing  but  r^q09-i 
what  was  at  that  time  intended  for  him. 

Thus,  in  a  case  previous  to  the  Wills  Act,  where  a  sum  was  expressly 
excepted  out  of  the  produce  of  real  estate  devised  to  be  sold,  and  was 
not  disposed  of,  it  is  clear  that  it  belonged  to  the  heir-at-law,  and  not 
to  the  residuary  devisee  :  see  Collins  v.  Wakeman,  2  Ves.  jun.  683. 

Upon  the  same  principle,  under  the  old  law  (although  the  authorities 
are  somewhat  conflicting),  the  better  opinion  seems  to  be,  that  where 
part  of  the  produce  arising  from  land  devised  to  be  sold,  is  directed  to 
be  applied  to  purposes  which  fail,  either  by  lapse  or  on  account  of  ille- 
gality, the  heir-at-law,  and  not  the  residuary  devisee  of  the  produce,  will 
he  entitled  to  the  benefit  of  the  failure.  Thus,  in  Jones  v.  Mitchell, 
1  S.  &  S.  290,  the  testatrix  by  will  gave  800Z.  out  of  the  money  to  be 
produced  by  the  sale  of  her  real  estates,  to  trustees,  for  the  benefit  of 
certain  charitable  institutions  ;  and  she  gave  the  residue  of  the  money 
to  J.  R.     The  gift  of  the  800Z.  being  void,  Sir.  J.  Leach,  V.  C,  held 


1196  EQUITABLE    CONVERSION. 

that  the  heir  of  the  testatrix,  and  not  J.  R.,  was  entitled  to  it.  "  The 
devisor,"  said  his  Honor,  "  at  the  time  of  making  the  will,  intended  that 
the  residuary  devisee  of  the  price  of  the  land  should  take  such  residue, 
subject  to  the  deduction  of  the  800Z.,  and  not  the  800Z.,  which  is  there- 
fore undisposed  of,  and  results  to  the  heir."  See,  also,  Hutcheson  v. 
Hammond,  3  Bro.  C.  C.  128;  Collins  v.  Wakeman,  2  Ves.  jun.  683; 
Gibbs  v.  Rumsey,  2  V.  &  B.  294  ;  sed  vide  contra,  Page  v.  Leipingwell, 
18  Ves.  463;  Noel  v.  Lord  Henley,  1  Price,  240;  S.  C,  1  Dan.  211, 
322. 

The  fact,  however,  of  the  testator  having  blended  the  produce  of  his 
real  with  his  personal  estate,  has  in  many  cases  been  considered  a  suffi- 
cient reason  to  exclude  the  heir,  in  favour  of  the  residuary  legatee,  of 
the  produce  of  the  real  and  personal  estate,  by  applying  to  the  mixed 
fund  the  rule  applicable  to  personalty,  such  rule  being,  even  under  the 
old  law,  as  laid  down  by  Sir  John  Leach  in  Jones  v.  Mitchell,  1  S.  & 
S.  290,  that  the  residuary  legatee  of  personalty  takes  what  is  not 
effectually  disposed  of.  See  Durour  v.  Motteux,  1  Yes.  320  ;  1  S.  &  S. 
292,  n.,  the  dictum  of  Lord  Thurlow  in  Hutcheson  v.  Hammond,  3  Bro. 
C.  C.  148  ;  Kennel  v.  Abbot,  4  Ves.  802 ;  Amphlett  v.  Parke,  1  Sim. 
2*75  ;  4  Russ.  75,  per  Sir  John  Leach  ;  Green  v.  Jackson,  5  Russ.  35  ; 
S.  C,  2  Russ.  &  My.  238 ;  Cooke  v.  The  Stationers'  Company,  3  My. 
&  K.  262. 

The  cases,  however,  of  Collins  v.  Wakeman,  2  Ves.  jun.  683  ;  Gibbs 
v.  Rumsey,  2  V.  &  B.  294,  and  Amphlett  v.  Parke,  2  Russ.  &  My.  221 
(overruling  the  decision  of  Sir  John  Leach  in  that  case),  decide  that, 
r+qnqT  although  real  and  personal  estate* are  blended  together,  *a  resi- 
duary devise  or  bequest  of  the  proceeds  to  arise  from  the  sale 
of  the  real  and  personal  estate,  will  not  carry  to  the  residuary  devisee 
or  legatee  of  such  proceeds,  lapsed  or  void  legacies,  arising  from  the 
sale  of  the  real  estate,  for  such  lapsed  or  void  legacies,  so  far  as  they 
arise  from  the  sale  of  the  real  estate,  will  result  to  the  heir-at-law.  In 
the  case  of  Amphlett  v.  Parke,  2  Russ.  &  My.  221,  a  leading  authority 
upon  this  subject,  a  testatrix  gave  her  real  estates  upon  trust  to  be 
sold,  and  directed  the  monies  to  arise  from  such  sale,  to  be  considered 
and  taken  as  part  of  her  personal  estate ;  she  then  directed,  that,  out 
of  the  monies  to  arise  from  such  sale,  and  out  of  all  other  her  personal 
estate,  certain  pecuniary  legacies  should  be  paid ;  and  bequeathed  all 
the  residue  of  her  personal  estate,  and  of  the  monies  arising  from  the 
sale  of  her  real  estates,  upon  trust  for  two  persons  and  their  children. 
Some  of  the  pecuniary  legatees  having  died  in  the  testatrix's  lifetime, 
it  was  held  by  Lord  Brougham  (reversing  the  decision  of  Sir  John 
Leach),  that  the  conversion  of  the  real  estate  into  personal,  directed  by 
the  will  was  not  absolute,  but  partial  only,  for  the  purpose  of  making 
good  the  pecuniary  legacies,  and  that  such  of  those  legacies  as  had 
lapsed,  in  so  far  as  they  were  payable  out  of  the  produce  of  real  estate, 
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had  lapsed  for  the  benefit  of  the  heir-at-law.  Lord  Brougham,  in  his 
learned  judgment  in  this  case,  thus  ably  sums  up  the  doctrine  applica- 
ble to  this  class  of  cases  :  "  The  rule,"  observes  his  Lordship,  "  which 
I  have  stated  to  be  extracted  from  all  the  cases  is,  that  you  must  clearly 
prove  that  the  heir-at-law  is  excluded  ;  that  the  words  prevent  the  pos- 
sibility of  considering  anything  to  be  left  as  a  resulting  trust  for  him  ; 
and  that  the  burthen  of  such  proof  lies  upon  those  who  claim  in  opposi- 
tion to  him.  It  is  not  at  all  inconsistent  with  that  rule,  but  rather  flows 
from  it,  and  I  agree  in  holding,  that  a  testator  may  provide,  not  only 
that  the  undisposed  residue,  which  is  strictly  personal,  ^hall  go  to  the 
residuary  legatee,  but  that  all  lapsed  legacies,  of  whatever  nature,  shall 
also  go  to  him  ;  and  that,  if  it  is  clear,  therefore,  from  express  words, 
that  he  gave  him  the  lapsed  legacies  that  were  to  be  raised  by  the  sale  of 
real  property,  and  failed  in  consequence  of  lapse,  mortmain,  or  any 
other  cause ; — if,  he  says,  for  instance,  '  I  give  all  the  lapsed  legacies  as 
parcel  of  my  residue,  to  the  residuary  legatee,'  cadit  queestio  there  is 
no  doubt  he  may ;  and  if  he  can  do  it  by  express  words,  he  can  do  it 
by  plain  and  obvious  intention  to  be  gathered  from  the  whole  instru- 
ment. If  you  once  arrive  at  the  conclusion,  that  the  testator  has  dis- 
placed the  heir,  then,  of  course,  the  lapse  fund  falls  into  the  residue  by 
express  intention."  See,  also,  Salt  v.  Chattaway,  *3  Beav.  516  ;  r*q0,n 
Taylor  v.  Taylor,  3  De  G.  Mac.  &  G.  190.  L         J 

As  to  wills  coming  within  the  operation  of  the  new  Wills  Act,  1 
Vict.  c.  26,  it  must  be  remembered  that  the  25th  section  enacts,  "  that 
unless  a  contrary  intention  shall  appear  by  the  will,  such  real  estate  or 
interest  therein,  as  shall  be  comprised,  or  intended  to  be  comprised,  in 
any  devise  in  such  will  contained,  which  shall  fail,  or  be  void,  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason 
of  such  devise  being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any)  contained  in 
such  will."     See  Carter  v.  Eaawell,  3  Jur.  N.  S.  188. 


The  conversion  of  property,  from  Smith  v.  M'Crary,  3  Iredell's 
one  species  to  another,  by  the  will  Equity,  204,  208  ;  The  Gommon- 
of  a  testator,  takes  place,  only  for  wealth  v.  Martin's  Executors  and 
the  purposes  vf  the  will;  and  so  Devisees,  5  Munford,  117,  121; 
far  as  those  purposes  do  not  ex-  Morrow  v.  Brenizer,  2  Rawle,  185, 
tend,  or,  in  so  far  as  any  of  them  189  ;  Slocum  v.  Slocum,  4  Ed- 
do  not  take  effect  in  fact  or  in  law,  wards,  Ch.  613. 
the  property  is  considered  as  re-  Land  directed  to  be  converted 
maining  in  its  former  condition,  into  money.'] — If  land  is  devised 
as  it  was  in  the  hands  of  the  testa-  to  trustees  to  sell  for  the  payment 
tor,  and  passes  accordingly.     See  of  debts  and  legacies,  the  heir-at- 
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law  has  a  resulting  trust  in  such 
land,  so  far  as  it  is  of  value,  after 
the  debts  and  legacies  are  paid,  and 
he  may  come  into  equity  and  re- 
strain the_  trustee  from  selling  more 
than  is  necessary  to  pay  the  debts 
and  legacies ;  or,  he  may  offer  to 
pay  them  himself;  and  pray  to 
have  a  conveyance  of  the  part  of 
the  land  not  s,old  in  the  former 
case,  or  the  whole  of  it,  in  the  lat- 
ter, which  property  will,  in  either 
case,  be  land,  and  not  money. 
"  This  right  to  call  for  a  convey- 
ance," says  Washington,  J.,  "  is 
very  correctly  styled  a  privilege, 
and  it  is  one  which  a  court  of 
equity  will  never  refuse,  unless 
there  are  strong  reasons  for  refus- 
ing it.  The  whole  of  this  doctrine 
proceeds  upon  a  principle  which  is 
incontrovertible,  that  where  the 
testator  merely  directs  the  real  es- 
tate to  be  converted  into  money, 
for  the  purposes  directed  in  his 
will,  so  much  of  the  estate,  or  the 
money  arising  from  it,  as  is  not 
effectually  disposed  of  by  the  will, 
(whether  it  arise  from  some  omis- 
sion or  defect  in  the  will  itself,  or 
from  any  subsequent  accident, 
which  prevents  the  devise  from 
taking  effect,)  results  to  the  heir- 
at-law,  as  the  old  use  not  disposed 
of;"  Craig  v.  Leslie,  3  Wheaton, 
564,  582 ;  Burr  v.  Sim,  1  Whar- 
ton, 252,  262;  Pratt  v.  Taliaferro, 
3  Leigh,  419,  423. 

"  The  general  rule,"  said  Harper, 
C,  in  North  et  aL,  iJar'ors,  v.  Valk 
et  ux.,  Dudley's  Equity,  212,  216, 
"  is  well  known,  that  land,  directed 
by  the  testator  to  be  sold,  shall  be 
regarded  in  equity  as  personal  es- 
tate ;  but  this  is  to  be  taken  sub- 


ject to  various  qualifications.  If 
the  land  is  directed  to  be  sold,  as 
the  cases  express  it,  out  and  out, 
as  if  there  were  a  general  arbitrary 
direction  to  sell,  without  any  spe- 
cification of  the  object  of  the  sale, 
or  of  the  purpose  to  which  the 
money  was  to  be  applied,  this 
would  be  evidence  of  the  intention 
to  convert  the  land  into  mone3',  in 
all  events  ;  but  if  it  be  directed  to 
be  sold  for  certain  specific  pur- 
poses, and  the  purposes  altogether 
fail,  as  if  it  be  for  the  payment  of 
debts,  and  the  testator  afterwards 
pays  off  his  debts  in  his  lifetime, 
there  the  lands  will  go  to  the  heir 
as  real  estate.  Or  if  after  accom- 
plishing the  specified  purposes,  a 
surplus  of  the  fund  should  remain 
undisposed  of,  a  trust  in  this  sub- 
ject, it  is  said,  results  for  the  heir. 
The  doctrine  will  be  better  under- 
stood by  referring  to  the  cases. 
These  are  referred  to,  and  the  doc- 
trine explained  by  Mr.  Cox,  in  his 
note  to  Cruse  v.  Barley,  3  P.  Wms. 
22.  It  was  admitted  in  that  case, 
that  where  an  estate  is  devised  to 
be  sold  to  pay  debts,  if  there  be  a 
surplus  it  shall  go  to  the  testator's 
heir-at-law  ;  forasmuch  as  when  the 
debts  are  paid,  the  trust  is  satis- 
fied, and  the  motive  of  the  testator 
for  the  sale  of  the  estate  is  at  an 
end ;  and  the  heir,  if  he  pleases,  on 
laying  down  the  money  for  the 
debts,  may  take  the  estate  himself. 
There  is  a  class  of  cases  to  this 
effect,  when  land  is  devised  to  be 
sold  for  the  payment  of  debts  and 
legacies  ;  if  pecuniary  legacies  be 
given,  and  the  residue  disposed  of, 
there,  if  some  of  the  pecuniary 
legatees  die  in  the  testator's  life- 
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time,  so  that  their  legacies  lapse, 
these  shall  sink  into  the  residuum 
in  favor  of  the  residuary  legatees, 
and  not  go  to  the  heir-at-law.  The 
testator  is  supposed  to  have  in- 
tended to  convert  the  real  estate 
into  personal,  in  favor  of  the  re- 
siduary legatees,  and  against  the 
heir-at-law.     .     .     . 

" .  .  "Where  the  residue  is  dis- 
posed of,  however,  if  one  of  several 
residuary  legatees,  who  take  as 
tenants  in  common,  with  no  sur- 
vivorship between  them,  dies  in 
the  lifetime  of  the  testator,  his 
lapsed  share  of  the  residue  will  go 
to  the  heir-at-law,  so  far  as  it  is 
devised  from  the  real  estate. 
Such  was  the  case  of  Ackroyd  v. 
Smithson,  (1  Bro.  C.  C.  503.)  .  . 
The  subject  is  fully  examined  in 
the  argument  of  Mr.  Scott,  who 
seems  to  have  changed  the  opinion 
of  Lord  Thurlow." 

"  In  this  case  the  real  and  per- 
sonal estate  is  directed  to  be  sold, 
for  the  specific  purpose  of  paying 
debts  and  legacies,  and  there  is  no 
disposition  of  the  residue.  The 
personal  estate  is  first  applicable 
for  this  purpose.  If  it  should 
prove  sufficient  it  follows  that  V. 
(a  niece,  a  naturalized  citizen,)  as 
against  G.,  (another  niece,  an 
alien,)  will  be  entitled  to  the  real 
estate.  If  it  should  be  necessary 
to  sell  the  real  estate,  or  any  part 
thereof,  she  will  be  entitled  to  any 
surplus  that  may  remain  after  pay- 
ing debts  and  legacies." 

"  It  is  a  clear  rule  in  equity," 
said  the  court,  in  Lindsay  v.  Pleas- 
ants, i  Iredell's  Equity,  321,  323, 
"  that,  where  real  estate  is  directed 
to  be  converted  into  personal,  for 


an  express  purpose,  which  fails,  to 
consider  the  disappointed  interest 
as  realty,  (although  the  land  has 
been  sold,)  and  resulting  to  the 
heir.  The  rule  equally  applies  to 
cases,  where  the  real  proceeds  are 
blended  and  bequeathed  with  the 
personalty,  (after  answering  par- 
ticular objects  ;)  and  the  context 
of  the  will  affords  no  manifestation 
of  the  testator's  intention  to  con- 
vert the  real  into  personal  estate, 
out  and  out."  "  Upon  the  princi- 
ples of  equitable  conversion,"  said 
'the  chancellor,  in  Wood  v.  Cone,  1 
Paige,  412,  476,  "  the  proceeds  of 
the  real  estate  directed  by  the  tes- 
tator to  be  sold,  is  only  considered 
as  converted  into  personalty  for 
the  purposes  of  the  will.  And  if 
any  estate  or  interest  in  the  con- 
verted fund  was  not  legally  and 
effectually  disposed  of  by  the  will, 
there  was  a  resulting  trust,  as  to 
such  estate  or  interest,  in  favor  of 
the  heir-at-law."  See,  also,  Wood 
v.  Keys,  8  Paige,  365,  369  ;  Arnold 
v.  Gilbert,  3  Sandford,  533,  556. 
And  it  may  be  regarded  as  well 
settled,  that  a  direction  to  sell,  for 
a  particular  object,  or  with  a  view 
to  a  contingent  event,  will  not 
work  a  conversion,  if  the  object 
cannot  be  accomplished,  or  the 
contingency  does  not  happen,  un- 
less the  testator  plainly  intended 
that  the  sale  should  be  an  end,  and 
not  merely  a  means  ;  Nagle's  Ap- 
peal, 1  Harris,  260-264.  "  A  sale," 
said  Bell,  J.,  in  delivering  the 
opinion  of  the  court  in  this  case, 
"  to  effect  some  of  a  testator's  ob- 
jects, will  not  of  necessity  work  a 
conversion  of  the  whole  subject  of 
the  sale,  unless  it  be  manifest  such 
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was  the  design  of  the  testator,  ir- 
respective of  ulterior  chances.  The 
result  of  the  authorities,  as  stated 
by  Mr.  Cox,  in  his  note  to  Cruse 
v.  Barley,  3  P.  Wms.  22,  is,  that 
the  question  of  conversion,  out  and 
out,  depends  on  whether  the  tes- 
tator meant  to  give  to  the  produce 
of  real  estate,  the  quality  of  per- 
sonalty to  all  intents,  or  only  so 
far  as  respected  the  particular  pur- 
pose of  the  will ;  for,  unless  he  has 
sufficiently  declared  his  intention, 
not  only  that  the  realty  shall  be 
converted  into  personalty,  for  the 
purposes  of  the  will,  but  further, 
that  the  proceeds  shall  be  taken  as 
personalty,  whether  such  purpose 
take  effect  or  not,  the  realty,  or  its 
produce  may  continue  to  be  im- 
pressed with  the  character  of  land." 
An  instance,  in  which  lands 
ordered  to  be  sold,  will  be  regarded 
as  not  converted,  further  than  the 
range  of  the  purpose  for  which  the 
sale  is  ordered,  extends,  occurs, 
where  a  conversion  of  land  into 
money  is  directed  with  a  view  to 
a  division  of  the  proceeds  among 
certain  objects  of  the  testator's 
bounty,  and  a  question  arises  of 
the  liability  of  different  parts  of 
the  estate  to  the  debts  of  the  tes- 
tator. In  reference  to  liability  for 
the  debts,  the  land  is  considered 
as  being  land  unconverted  ;  for  the 
considerations  which  proceed  from 
that  point  of  view,  intercept  and 
cut  off  the  purpose  for  which  the 
conversion  was  ordered.  In  Neivby 
v.  Skinner,  1  Devereux  &  Battle's 
Equity,  488,  lands  were  ordered  to 
be  sold  and  the  proceeds  divided 
among  the  testator's  daughters, 
and  specific  legacies  were  given  by 


the  testator  to  his  widow  and  son. 
A  question  of  marshalling  the  as- 
sets arose  between  these  parties; 
the  latter  contending  that  the  pro- 
ceeds of  the  sale  of  the  lands  ought 
to  be  regarded  as  in  the  nature  of 
a  pecuniae  legacy,  and  therefore 
liable  to  abatement  before  the 
specific  legacies,  and  the  former 
insisting,  that  the  said  proceeds 
were  in  the  nature  of  land  specific- 
ally devised,  and  not  liable  for 
debts  except  upon  a  deficiency  of 
the  whole  personal  estate.  "  In  our 
opinion,"  said  Gaston,  J.,  "the 
daughters  have  clearly  the  right 
in  this  controversy.  The  general 
rule  is  indisputable,  that  the  per- 
sonal estate  is  the  first  and  natural 
fund  for  the  payment  of  debts,  and 
the  real  estate  is  not  to  be  made 
liable  thereto,  except  to  supply  the 
deficiency  of  the  personal.  It  is 
sought,  in  this  case,  to  subject  the 
proceeds  of  the  land  devised  to 
the  daughters,  because  by  the  di- 
rection of  the  testator,  to  sell  the 
land,  he  turned  it,  in  the  contem- 
plation of  a  court  of  equity,  into 
personal,  and  made  it  a  part  of 
his  general  personal  estate.  This 
position,  to  the  extent  to  which  it 
is  pressed,  is  untenable.  The  real 
estate  directed  to  be  sold,  was  at 
the  time  of  the  testator's  death, 
land.  By  the  will  it  was  to  remain 
land  until  sold,  and  it  was  directed 
to  be  sold  only  for  the  convenience 
of  division  between  the  devisees. 
It  was  impressed  with  the  character 
of  personalty  so  far  as  was  neces- 
sary to  effectuate  the  testator's 
purpose,  but  no  further.  Every 
person  taking  an  interest  under  a 
will,  in  the  produce  of  land  directed 
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to  be  sold,  is  in  truth  a  devisee, 
and  not  a  legatee.  As  lie  takes 
from  the  bounty  of  the  devisor,  he 
must  receive  what  is  given,  in  the 
quality  which  the  devisor  has  im- 
pressed upon  it.  The  devisor  has 
given,  not  the  land,  but  the  price 
of  land  ;  and  though  the  trustee  is 
not  bound  to  sell,  if  the  cestui  que 
trust  will  take  the  land  itself,  yet 
the  land  in  the  hand  of  the  cestui 
que  trust,  is,  in  equity,  regarded  as 
personalty  ;  and  if  he  die  without 
any  act  to  change  its  quality,  it  is 
personalty  as  between  his  heir  and 
executor.  The  devisor  might,  if 
he  pleased,  (see  Kidney  v.  Cous- 
maker,  1  Ves.  Jr.  436,  and  2  Id. 
267,)  have  converted  the  land  into 
money,  out  and  out,  and  then  from 
the  whole  context  of  the  will,  it 
would  have  been  open  for  consid- 
eration, whether  it  was  made  an 
auxiliary  fund  for  the  payment  of 
debts,  or  was  thrown  into  the  ordi- 
nary fund  as  a  part  thereof;  or 
constituted  the  primary  fund  in 
exoneration  of  the  personal  estate. 
But  even  in  these  cases,  the  execu- 
tors take  as  devisees ;  it  is  not 
strictly  a  part  of  the  testator's 
personal  estate,  but  real  assets, 
'applicable  in  their  hands  to  the 
payment  of  debts,  because  devised 
to  them  in  trust  to  be  so  applied. 
And  in  England,  however  it  may 
be  with  us,  the  proceeds  of  land  so 
converted,  are  held  to  be  equitable, 
and  not  legal  assets;  Barker  v. 
May,  9  B.  &  C.  489.  But  a  con- 
version of  land  into  money,  direc- 
ted for  the  benefit  of  devisees,  cre- 
ates no  charge  upon  the  land  for 
the  payment  of  debts,  and  does  not 
make  the  proceeds  either  legal  or 
VOL.  i — 16 


equitable  assets,  in  the  hands  of  an 
executor.  He  holds  these  proceeds 
simply  as  a  trustee,  for  the  devi- 
sees ;  Gibbs  v.  Angier,  12  Ves. 
413;  and  see  Smith  v.  Claxton,  4 
Mad.  484." 

[Where  land  which  has  been  set- 
tled or  devised  is  converted  into 
money,  under  a  power  contained  in 
the  deed  or  will,  or  conferred  by 
the  law,  the  proceeds  take  the 
place  of  the  land,  and  will  go  to 
the  same  persons,  and  in  the  same 
proportion,  as  if  no  such  change 
had  occurred  ;  Holland  v.  Gruft, 
3  Gray,  180.  It  is  immaterial? 
said  C.  J.  Shaw,  "  by  what  mode 
real  estate  is  converted  into  per- 
sonal, whether  by  a  trustee  with 
power  to  sell,  and  hold,  and  apply 
the  proceeds,  or  by  a  devisee  for 
life,  with  power  to  sell  and  take 
the  income  for  his  own  life,  by  de- 
cree or  license  of  any  court  of 
competent  jurisdiction,  or  even 
when  such  conversion  is  construc- 
tively effected  by  articles  stipulat- 
ing to  lay  out  money  in  land,  and 
convert  land  into  money  to  par- 
ticular uses.  Whatever  be  the 
mode,  the  fund  takes  the  place  of 
the  land  which  yielded  it,  and  is 
liable  to  stand  in  its  place,  and  be 
applied  and  ultimately  disposed  of 
in  the  same  manner,  until  the  ob-. 
ject  is  accomplished ;  Fletcher  v- 
Ashburner,  1  Bro.  C.  C.  497.  The 
general  doctrine  is  stated  and  il- 
lustrated in  many  cases  ;  Lechman 
v.  Earl  of  Carlisle,  3  P.  W.  211 
Elwin  v.  Elwin,  8  Ves.  547 
Thornton  v.  Hawley,  10  Ves.  129 
Wheldale  v.  Partridge,  5  Ves.  388 
Craig  v.  Leslie,  3  Wheat.  563 
Emerson  v.  Cutler,  14  Pick.  120 
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So,  when  land  held  in  trust  is 
taken  for  public  use,  under  the  right 
of  eminent  domain,  the  money  paid 
for  it  stands  in  its  place,  subject 
to  the  same  trust  and  to  the  same 
ultimate  disposition ;  Gibson  v. 
Cook,  1  Met.  75."] 

Money  directed  to  be  laid  out  in 
land. — If  money  is  ordered  to  be 
invested  in  lands  to  be  settled  in 
a  particular  manner,  and  the  limi- 
tations directed,  wholly  or  in  part, 
cannot  legally  be  executed,  the 
fund  continues  to  be  personal  es- 
tate of  the  testator,  so  far  as  the 
purposes  of  the  conversion  are  not 
legal,  and  is  to  be  distributed  to 
the  widow  and  next  of  kin  as  per- 
sonalty ;  Haivley  v.  James,  5  Paige, 
323,  486.  "  Although  a  court  of 
equity,"  said  the  chancellor,  in  that 
case,  p.  444,  "  considers  money 
which  the  testator  has  directed  to 
be  invested  in  the  purchase  of 
land,  and  land  which  he  has  di- 
rected to  be  sold  and  turned  into 
money,  as  of  that  species  of  prop- 
erty into  which  he  has  directed  it 
to  be  converted,  for  all  the  valid 
purposes  of  the  will,  it  is  only 
considered  in  equity  as  if  actually 
converted,  so  far  as  the  objects  for 
which  the  conversion  was  directed 
by  the  testator  are  legal,  and  can 
be  carried  into  effect.  But  where 
the  object  of  the  conversion  fails, 
either  wholly  or  in  part,  whether 
such  failure  be  occasioned  by  the 
incapacity  of  the  devisee  or  legatee 
to  take,  or  because  of  the  illegality 
of  the  disposition  attempted  to  be 
made  of  the  converted  property, 
or  of  any  particular  estate  or  in- 
terest in  such  property,  or  from 
any  other  cause,  there  will  be  a 


resulting  use,  or  trust,  or  estate 
in  the  property,  or  in  so  much 
thereof  as  is  not  legally  or  effec- 
tually disposed  of,  in  favor  of 
those  who  would  have  been  entitled 
to  such  property  if  the  conversion 
thereof  had  not  been  directed  by 
the  will." 

In  order  that  the  conversion 
which  a  testator  has  directed 
should  be  sustained,  it  is  not  ne- 
cessary that  such  conversion  should 
have  been  intended  to  be  made  for 
all  purposes  whatever  ;  if  it  is  di- 
rected for  any  single  purpose,  and 
that  purpose  continues  and  oper- 
ates, the  conversion  must  take 
place.  A  sale  of  land  ordered  to 
be  made  for  the  convenience  of  di- 
viding the  proceeds  among  bene- 
ficiaries under  the  will,  is  an  abso- 
lute conversion,  so  long  as  that 
object  of  division  remains :  see 
Proctor  v.  Ferebee,  1  Iredell's 
Equity,  143,  146;  Morrow  v.  Bren- 
izer,  2  Eawle,  185,  189.  Nor 
will  a  conversion  be  arrested  by 
the  incapacity  of  some  of  the  ob- 
jects of  the  testator's  bounty  to 
take,  after  the  conversion  is  made, 
provided  the  purposes  for  which 
the  conversion  was  directed,  sub- 
sists, as  to  some  others  of  those 
objects.  For  example,  if  a  sale  of 
land  be  directed,  for  division  of 
the  fund  among  certain  persons, 
and  one  of  those  persons  dies  in 
the  testator's  lifetime,  so  that  his 
interest  results  to  the  heir-at-law, 
the  sale  must  still  take  place,  for 
the  purpose  of  making  the  divi- 
sion, provided  any  of  the  dis- 
tributees survive  capable  of  taking, 
and  the  interest  which  results  to 
the  heir  will   be  money  and  not 
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land :  if  all  the  distributees  die 
in  the  lifetime  of  the  testator,  so 
that  the  purpose  of  the  conversion, 
a  division  among  them,  wholly 
fails,  the  conversion  will  not  take 
place,  and  the  interest  resulting  to 
the  heir  will  be  land  and  not  money. 
See  Marsh  v.  Wheeler,  2  Edwards, 
157,  160,  and  Bogert  v.  Hertell,  4 
Hill,  493,  495,  500.  "The  au- 
thorities demonstrate,"  said  Nel- 
son, Ch.  J.,  in  the  Court  of  Errors, 
in  the  latter  case,  under  a  will  de- 
vising lands  to  be  sold  for  conveni- 
ence of  division,  "that  where  the 
devisor  has  directed  or  authorized 
the  conversion  of  his  real  estate, 
even  for  a  particular  special  pur- 
pose, such  as  distribution,  courts 
are  bound,  so  long  as  the  purpose 
and  object  exist  and  continue,  to 
regard  it  as  of  that  species  of 
property  into  which  it  was  directed 
to  be  converted  ;  and  to  the  extent 
and  for  the  purpose  declared,  it  is 
to  be  treated  as  money  and  not 
land.  This  will  be  found  to  be  the 
uniform  language  of  all  the  cases 
on  the  subject.  If  the  purpose  and 
object  of  the  conversion  fail  alto- 
gether, or  in  part,  then  the  whole 
estate,  in  the  one  case,  and  the 
part,  in  the  other,  is  regarded  as 
an  estate  or  interest  undisposed  of 
by  the  will ;  and  as  the  devisor,  in 
the  event  happening,  has  made  no 
disposition  of  the  estate,  it  takes 
the  direction  giv^n  to  it  by  law  in- 
dependently of  the  will,  and  goes  to 
the  heir-at-law.  But  in  the  latter 
case,  where  there  is  only  a  partial 
.  failure,  if  the  purposes  of  the  will 
still  require  a  sale  and  conversion, 
the  heir  takes  the  part  thus  undis- 
posed  of,  as   money,  and  not  as 


land,  and,  on  his  death,  it  will  go  to 
his  personal  representatives.  .  .  . 
It  maybe  considered  as  established 
beyond  all  controversy,  that  where 
the  testator  directs  his  lands  to 
be  sold  for  the  purpose  of  di- 
vision among  his  children  and 
grandchildren,  so  long  as  this 
purpose  of  the  sale  and  conversion 
exists  and  is  necessary  to  carry 
out  the  intent  of  the  will,  so  long 
the  quality  of  personalty  is  effec- 
tually stamped  upon  the  estate  in 
the  hands  of  the  executors  ;  and 
courts  are  bound  to  consider  it  as 
subject  to  the  laws  of  that  species 
of  property  into  which  it  was  in- 
tended to  be  converted." 

There  seems  to  be  an  anomaly, 
however,  in  considering  that  the 
heir-at-law  can  ever  take  a  fund  as 
money.  The  heir-at-law  is  enti- 
tled only  to  land:  whatever  he 
takes,  is  necessarily  upon  the 
ground  of  its  being  land ;  and  it 
seems  contradictory,  that  what  he 
thus  takes,  should  be  taken  as 
money.  His  title  to  have  the  fund 
rests  upon  its  being  land ;  in  his 
ownership  of  it,  after  he  has  it,  it 
is  money.  He  claims  it  as  one, 
and  holds  it  as  the  other.  Lord 
Eldon's  amazing  display  of  intel- 
lectual power  in  Ackroyd  v.  Smith- 
son,  was,  to  some  extent,  a  tri- 
umph of  argument  over  reason. 

[The  right  of  the  heir  results 
from  the  principle  that  the  land 
being  his,  except  in  so  far  as  the 
will  discloses  a  different  intention, 
he  is  prima  facie  entitled  to  so 
much  of  the  proceeds  as  have  not 
been  disposed  of  or  given  away  by 
the  testator.  But  although  the 
money  goes,  under  these  circum- 
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stances,  to  him  who  would  have 
been  entitled  to  the  land,  yet  it 
goes  to  him  as  money,  and  will, 
consequently,  be  distributed  as 
such  among  all  who  claim  under 
him  subsequently  by  descent  or 
succession.  Hence,  while  the  sur- 
plus from  a  sale  for  the  payment 
of  debts  results  to  the  heir,  it  re- 
sults to  him  as  personalty,  and  will 
vest  as  such  in  his  executors ; 
ante,  821.  The  rule  was  so  held 
in  Grider  v.  M'Clay,  11  S.  &  R. 
224  ;  and  Pennell's  Appeal,  8  Har- 
ris, 515,  with  reference  to  the  pro- 
ceeds of  a  sale  by  authority  of  law  ; 
for  the  payment  of  debts,  and  the 
principle  would  seem  to  be  the 
same  when  the  conversion  takes 
place  under  and  in  pursuance  of 
the  directions  of  the  testator. 
"  The  general  rule,"  said  Lewis, 
J.,  in  delivering  the  opinion  of  the 
court,  "  is  that  if  land  be  sold  for 
a  specific  purpose,  the  surplus 
money  shall,  as  between  the  heirs 
and  next  of  kin,  be  considered  as 
land,  so  far  as  to  vest  in  the  per- 
sons who  would  have  been  entitled 
to  it  had  it  remained  unconverted. 
But,  after  it  has  so  vested  in  the 
person  entitled,  it  is  to  be  treated 
as  money  in  his  hands,  and,  in 
case  of  his  subsequent  death,  goes 
to  his  personal  representatives,  as 
personal  estate.  It  cannot  retain 
its  original  character  for  ever.  It 
has  no  earmark  by  which  it  can 
be  distinguished  from  the  other 
personal  estate  with  which  it  is 
mingled.  To  identify  and  follow 
it  throughout  an  indefinite  number 
of  successions  would,  in  most 
cases,  be  absolutely  impossible, 
and  in  all  cases  so  inconvenient,  as 


to  forbid  the  undertaking,  unless 
required  by  the  high  necessities  of 
justice.  But  the  distribution  of 
the  estate  of  a  decedent  among 
persons  who  never  gave  value  for 
it,  and  who  have  no  title  to  it 
whatever,  except  that  which  is 
founded  upon  the  law  and  its 
policy,  involves  no  principle  of 
justice,  and  stands  entirely  unin- 
fluenced by  its  dictates.  The  ne- 
cessity of  a  perfect  conversion,  at 
some  period,  being  apparent,  and 
neither  justice  nor  policy  requiring 
that  a  fiction  should  be  substituted 
for  the  fact,  the  proper  time  for  it 
is  when  the  money  has  vested  in 
the  party  entitled  to  it,  after  the 
actual  conversion." 

The  fund  arising  from  such  a 
sale  will,  nevertheless,  retain  the 
character  of  real  estate,  "  until  it 
reaches  one  who,  if  it  had  remained 
real  estate,  would  take  it  benefi- 
cially ;  that  is,  to  his  own  use  abso- 
lutely, or  with  a  power,  like  that 
of  tenant  in  tail  in  possession,  to 
dispose  of  it  absolutely,  or  make 
it  his  own  to  all  purposes,  and 
it  will  then  be  his  absolutely ; 
Holland  v.  Adams,  3  Gray,  188, 
191.] 

The  doctrine  of  a  resulting  trust 
to  the  heir-at-law,  upon  the  failure 
of  the  purpose  for  which  a  conver- 
sion is  directed,  proceeds  upon  the 
presumption  that  the  testator  in- 
tended a  conversion  for  that  pur- 
pose, only,  and  meant  that  in  case 
of  its  failure,  the  property  should 
pass  as  if  no  conversion  had  been 
directed.  If  therefore,  the  will  dis- 
closes an  intention  that  the  prop- 
erty shall  change  its  character,  in 
all  events,  as  well  under  the  cir- 
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cumstanees  that  arise  upon  the 
failure  of  some  special  purpose,  as 
in  the  case  of  that  purpose  taking 
effect,  there  is  no  resulting  trust  to 
the  heir ;  Evans'  Appeal,  15  P.  F. 
Smith,  183.  Even  in  "  cases  of  re- 
sulting trusts,  for  the  benefit  of 
the  heir-at-law,"  saj^s  Washington, 
J.,  "  it  is  settled  that  if  the  intent 
of  the  testator  appears  to  have 
been  to  stamp  upon  the  proceeds 
devised  to  be  sold,  the  quality  of 
personalty,  not  only  to  subserve 
the  particular  purposes  of  the  will, 
but  to  all  intents,  the  claim  of  the 
heir-at-law  to  a  resulting  trust  is 
defeated,  and  the  estate  is  consid- 
ered to  be  personal ;  "  Graig  v. 
Leslie,  3  Wheaton,  564,  583  ;  Mor- 
row v.  Brenizer,  2  Rawle,  185, 
189 ;  Burr  v.  Sim,  1  Wharton, 
252,  263  ;  Arnold  v.  Gilbert,  5  Bar- 
bour's S.  Ct.  192,  195.  "  The  cri- 
teria which  the  authorities  upon 
the  subject  of  conversion  furnish, 
are  these,"  said  the  Assistant- Vice 


Chancellor,  in  Wright  and  others 
v.  Trustees  of  Meth.  Episcopal 
Church,  Hoffman,  205,  219, 
"  whether  the  will  has  prescribed 
a  sale  absolutely,  and  at  all  events 
— for  all  purposes,  not  merely  for 
the  purposes  of  the  will — irrespec- 
tive of  all  contingencies,  and  inde- 
pendent of  all  discretion.  If  the 
sale  is  to  be  made  for  a  special 
purpose,  or  the  general  purposes 
of  the  will,  and  these  purposes  fail, 
conversion  does  not  take  effect ; 
if  it  is  to  be  made  on  a  given 
event,  it  depends  upon  the  occur- 
rence of  that  event ;  if  the  disposi- 
tion is  left  to  the  discretion  of  the 
grantee  of  the  power,  the  will  is 
not  imperative,  and  does  not  con- 
vert the  estate.  ...  It  is 
needless  to  advert  to  any  other 
authority  than  that  of  Ackroyd  v. 
Smithson,  (1  Bro.  C.  C.  502.) 
Lord  Eldon's  celebrated  argument 
in  that  case,  has  been  the  settled 
test  of  every  decision  since." 


*WARD  v.  TURNER. 
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Donatio  Mortis  Causa.] — Delivery  necessary  to  donations  mortis 
causa;  but  the  delivery  of  receipts  for  South-Sea  Annuities  is  not 
sufficient,  though  strong  evidence  of  the.  intent. 

The  end  of  the  bill  was  to  have  a  transfer  of  600?.  New  South- 
Sea  Annuities  made  to  the  plaintiff,  as  executor  of  John  Mosely, 
and  to  have  certain  specific  parts  of  the  personal  estate  of  William. 
Fly,  dead,  intestate,  delivered  or  made  over  to  the  plaintiff. 
Another  prayer  of  the  bill  was  to  have  an  account  of  what  was 
due  to  Mosely  for  services  performed  to  Fly,  agaiust  whose  estate 
this  demand  was  made. 

•  8.  O.,  1  Dick.  170. 
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The  case  the  plaintiff  made  was  this :  he  was  executor  of 
Mosely,  who  was  related  to  Fly  by  affinity,  having  married  his 
aunt ;  that  Fly  had  great  obligations  to  Mosely,  who  took  care 
of  him  in  his  infancy  ;  and  at  his  house  Fly  used  to  come  from 
school  when  it  broke  up:  and  afterwards,  Mosely,  who,  in  the 
latter  part  of  his  life,  appeared  to  be  in  very  mean  circumstances, 
lived  with  Fly  as  his  servant,  until  Fly's  death,  had  his  victuals 
there,  performed  services  to  him,  and  had  now  and  then  a  shilling 
given  him.  From  thence  Fly  made  profession  of  a  strong  intent 
to  do  for  him  at  his  death,  and  had  great  kindness  for  him ;  in 
pursuance  of  which,  as  Fly  drew  near  his  end,  being  in  a  very 
bad  state  of  health,  during  that  time  he  made  Mosely  several 
donations  mortis  causa,  in  prospect  of  death.  Four  times  were 
fixed  on  by  the  witnesses,  of  which  several  were  examined  in 
the  cause,  speaking  of  actual  gifts,  and  declarations  supporting 
r*Qf)fi1  *tnem-  First,  18th  January,  1746,  which  was  spoken  to 
L  -'by  the  porter  of  Furnival's  Inn.  The  second  6th  Febru- 
ary, 1746,  which  was  the  principal  proof  relied  on  by  the  plaintiff 
to  support  the  gifts  of  these  annuities,  and  was  proved  by  Fly's 
barber,  who,  being  sent  for  by  Fly,  found  Mosely  with  him,  and 
no  other,  and  swore  to  the  particular  words  used,  and  declara- 
tions made :  that  Fly  said  to  him,  viz. :  "  I  intended,  to  give  him 
(speaking  of  Mosely)  Longford  estate  for  his  life :  but  I  have 
considered  of  it;  and  that  which  is  worth  4(H.  a  year  to  another, 
is  not  worth  so  much  to  him  ;  for  if  the  tenants  wanted  an  abate- 
ment for  repairs,  he  would  allow  it ;  and,  therefore,  I  will  do 
better  for  him."  That  thereupon  Fly  went  to  his  escritoire,  and 
taking  three  papers,  said,  "  I  give  you,  Mosely,  these  papers, 
which  are  receipts  for  South-Sea  Annuities,  and  will  serve  you 
after  I  am  dead."  The  third,  23rd  February,  which  was  proved 
by  one  who  swore  that  in  his  presence  Fly,  said,  "  Mosely,  I  give 
you  all  the  goods  and  plate  in  this  house."  Fourthly,  3rd  March, 
by  the  said  barber,  who  swore  that  Fly  declared  to  him,  and  to 
another  person,  who  only  were  present,  that  he  gave  to  Mosely  all 
his  household  goods,  money,  arrears  of  rent,  and  everything  that 
should  be  found  in  his  house,  except  his  sword,  gun,  and  books, 
and  that  this,  together  with  those  three  receipts,  would  make 
200CW. :  that  he  wished  a  gentleman  of  his  acquaintance  had  his 
sword  and  gun,  but  all  the  rest  he  gave  to  Mosely.  Pie  died  in 
April  following. 

These  were  argued  to  be  so  many  declarations  of  bounty,  sup- 
ported by  so  many  witnesses  at  different  times.  Two  questions 
arose:  first,  Whether  in  fact,  these  things  were  given  ?  secondly, 
Whether  properly  given  in  point  of  law  ?  Donations  mortis  causa 
are  derived  from  the  civil  law.  Justinian's  Inst.,  lib.  2,  tit.  7, 
shows  the  nature  of  them  ;  and  that,  in  general,  anything  is  prop- 
erly the  subject  matter  of  such  donations,  that  may  be  the  subject 
matter  of  a  legacy  or  donation   inter   vivos.     Either   rights  in 
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possession  or  reversion  are  capable  of  *being  so  giveti.  It  r#qn71 
is  not  necessary  that  the  donor  should  have  a  legal  ■-  J 
interest ;  an  equity  will  do,  when  by  no  act  he  can  pass  the  legal 
property:  consequently,  the  formalities  accompanying;  such  dona- 
tions must  be  according  to  the  subject  of  the  gift.  Livery,  then, 
cannot  be  always  necessary,  as,  in  a  chose  in  action  or  simple  con- 
tract debt,  which  lie  not  in  livery,  choses  in  action  were  not 
assignable,  but  now  are  in  this  Court  as  much  as  things  in  pos- 
session, by  the  rules  of  law  ;  and,  therefore,  this  Court  will  carry 
into  execution  a  voluntary  gift  of  a  chose  in  action.  In  Laioson 
v.  Lawson,  1  P.  Wms.  441,  such  a  gift  of  a  note  drawn  on  a  gold- 
smith, which  in  point  of  law  passed  nothing,  was  held  good : 
Jones  v.  £e%,Prec.  Ch.  300 ;  Gold  v.  Rutland,  1  Eq.  Ca.  Ab.  347. 
In  Snellgrove  v.  Baily,  March  11, 1744,1  Mrs.  Baily,  going  out  of 
town  in  a  bad  state  of  health,  gave  her  maid  a  bond,  executed  to 
her  by  a  third  person,  saying,  "If  I  die,  it  is  yours."  She  died 
intestate ;  the  plaintiff  was  her  administrator ;  thus  it  stood  in 
the  defendant's  answer.  A  bill  being  brought  for  discovery  and 
delivery  of  the  effects  of  the  intestate  in  the  hands  of  the  defend- 
ant, the  question  was,  whether  the  nature  of  the  property  was 
capable  of  being  so  given  ?  His  lordship  held,  it  might,  as  well  as 
a  specific  chattel ;  though  no  legal  property  passed  thereby,  no- 
thing but  the  paper,  a  bond  being  evidence  of  a  debt,  and  the  intent 
being  to  give  the  debt,  not  the  paper,  the  Court  held  it  a  good 
donation  mortis  causa,  comparing  it  to  the  property  which  passes 
by  assignment  of  a  bond,  which  passes  nothing  in  point  of  law, 
and  the  assignee  must  make  use  of  the  other's  name  for  recovery 
on  it.  That  case  rested  singly  on  the  averment  in  the  answer  ;  in 
this  is  strong  evidence.  The  Court  there  put  this  case  :  that,  if  a 
chattel  in  possession  had  been  bought  by  the  intestate,  and  a  bill 
of  sale  made  to  a  trustee  for  her  use,  the  property  would  have 
been  in  the  trustee,  and  the  equitable  interest  in  the  cestui  que 
trust,  who,  if  she  bad  given  this  chattel  so  circumstanced  to  the 
defendant,  it  would  have  been  good.  [Lord  Chancellor 2 — That  is 
a  case  put  upon  an  equitable  interest.  There  the  chattel 
*itself  must  have  been  delivered.]  Though  these  dona-  r#QAo-i 
tions  differ  in  some  respects  from  testamentary  disposi-  L  J 
tions,  yet  they  participate  in  a  great  degree  ;  for  like  that,  it  is  a 
declaration  of  his  mind,  what  he  will  have  done  with  his  property 
when  he  is  no  more ;  he  does  not  part  with  the  property,  or  even 
the  use  of  the  thing,  in  his  life ;  for  that  would  prevent  any  such 
disposition  from  being  ever  made.  Where  the  thing  lies  in  livery, 
the  livery  is  not  made  to  complete,  it  is  only  evidence  of  the  gift ; 
and  if,  the  moment  after  possession  delivered  (with  a  declaration 
that  he  intended,  if  he  died,  it  should  be  the  donee's,  absolutely), 
the  thing  was  restored  by  the  donee,  that  would  not  tend  to  de- 
feat the  gift.  [Lord  Chancellor. — I  apprehend  it  would  :  and  that 
such  an  instantaneous  gift  and  taking  back  would  not  do,  which 
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it  would  be  dangerous  to  admit.]  But,  where  livery  cannot  be, 
the  best  evidence  the  nature  of  the  transaction  will  admit  of, 
beino;  only  to  show  the  mind  of  the  donor,  will  do.  Here  is  such 
a  delivery-  over,  as  is  sufficient  evidence  of  the  gift  of  these  annui- 
ties. They  certainly  lie  not  in  livery,  there  being  other  ways  of 
passing  them.  There  is  no  evidence  of  them  but  one's  name  being 
placed  in  the  book.  The  delivery,  then,  with  strong  words  of 
gift  of  these  receipts,  which  were  the  only  symbol  of  his  property, 
was  as  much  as  he  could  possibly  do  towards  giving  it,  except  a 
mere  transfer  in  the  books,  which  was  not  necessary,  nor  could 
he  conveniently  do  that:  and  it  was  given  with  a  prospect  of  not 
recovering  of  that  particular  illness,  for  that  of  itself  would  be  a 
revocation  ;  but  he  died  of  it,  and  within  two  months  of  the  gift. 
In  cases  of  livery  of  seisin  it  is  not  necessary  to  deliver  the  thing 
itself,  or  any  part ;  for,  coming  upon  the  land,  and  delivering  a 
gold  ring  thereon,  is  enough  (1  Inst.  44),  though  not  participating 
of  land  ;  but  there  ought  to  be  clear  proof  of  the  intent,  which 
there  is  here.  Next  as  to  the  specific  things,  it  is  said,  there  was 
not  sufficient  possession  delivered ;  but,  in  such  a  number  of 
things,  it  is  not  necessary  every  one  should  be  delivered.  The 
subject  of  the  gift  is  what  was  then  in  the  house.  If  a 
T*9091  *^e^very  is  absolutely  necessary,  the  plaintiff  has  not  in- 
L  ^  deed  proved  it ;  but  Mosely  was  actually  in  the  house 
with  him,  and  was  then  as  much  in  possession  as  if  actually  de- 
livered to  him,  which  is  not  necessary  if  he  is  in  possession.  If 
one  is  recited  to  be  in  possession  of  a  house,  livery  is  not  necessary. 
If  one  does  as  much  as  he  can  towards  possession,  it  is  all  that  is 
required  ;  as  delivery  of  the  key  of  a  warehouse  ;  so  of  a  piece  of 
parchment,  delivery  of  a  ship  and  of  the  actual  possession  of  it  to 
the  mortgagee,  as  determined  by  your  Lordship  in  Brown  v. 
Williams  (1  Atk.  160).  Ed  more  could  be  done  here  ;  for  he 
could  not  carry  the  goods  out  of  the  house  :  and  he  was  then  in 
possession.  However,  as  this  is  a  bill  for  discovery  of  assets,  if 
the  plaintiff  is  not  entitled  to  these  gifts,  he  is  at  least  to  a  reason- 
able satisfaction  for  his  services. 

On  the  part  of  the  defendant,  administrator  of  Fly,  there  was 
no  evidence  to  impeach  the  evidence  of  the  gift,  but  to  invalidate 
it  to  a  certain  degree,  principally  from  the  behaviour  of  Mosely 
after  the  death  of  Fly,  as  not  like  one  who  thought  he  had  a 
right  to  these  donations  from  him  ;  for  it  was  sworn,  that  being 
at  the  house  of  Fly  at  his  death,  he  continued  there  until  Mid- 
summer ;  he  did  not  say  these  goods  were  his  own,  upon  applica- 
tion made  to  buy  them,  but  that  they  were  Turner's,  the  admin- 
istrator and  next  of  kin  ;  sent  to  Turner  desiring  him  to  take 
them  away  ;  that  they  were  sent  away,  and  Mosely  assisted  in 
packing  them  up,  ana  declared  he  would  not  go  into  mourning, 
for  that  Fly  had  given  him  nothing  that  he  could  help.  A  dona- 
tion mortis  causa  (though  there  is,  indeed,  such  a  thing  in  the 
law)  is  of  a  very  delicate  nature,  and,  from  its  import,  merely 
voluntary.      [Lord  Chancellor. — Such    donations   are  suuject  to 
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debts.]  If  there  is  no  distinction  between  testamentary  disposi- 
tions and  such  a  donation,  and  there  is  a  former  will,  the  Statute 
of  Frauds  will  be  overturned,  which  relates  to  all  wills  of  personal 
estate  ;  therefore,  since  the  statute,  no  nuncupative  will  or  codicil 
can  be  set  up  where  a  will  was  made  before.  This  statute  has 
expressed  an  anxiety  *as  to  nuncupative  wills,  not  taking  r*qin-i 
them  away  absolutely  for  fear  of  breaking  in  upon  the  ■-  ^ 
real  intent,  but,  seeing  them  liable  to  uncertainty,  litigation,  and 
perjury,  has  put  several  restrictions  on  them  ;  whereas,  if  the  said 
distinction  is  not  observed,  a  nuncupative  will  may  take  place, 
proved  at  any  time,  and  that  by  a  single  witness,  where  more 
than  one  would  not  be  ventured,  for  fear  of  contradiction,  and 
that  at  any  distance  of  time,  nor  confined  to  301.,  as  the  statute 
required.  A  testamentary  disposition  is  a  gift  in  case  of,  and 
only  has  operation  after,  death.  A  donation,  then,  cannot  be  in 
general  in  case  of  death,  but  must  have  something  peculiar,  differ- 
ing from  legacies.  The  characteristic  of  it  is  this: — It  is  not  on  a 
general  apprehension  of  approaching  mortality,  but  where  the 
particular  recovery  of  the  donor  is  annexed  by  way  of  defeasance 
to  the  gift,  which  would  be  otherwise  absolute.  It  may  be  con- 
fined to  an  immediate  illness  ;  but  the  Roman  law  puts  the  case 
of  a  man's  going  a  journey,  which  was  formerly  more  hazardous 
than  now;  so,  if  going  to  battle,  and  in  case  he  is  killed,  and 
makes  that  gift ;  so,  if  under  a  bad  state  of  health,  he  makes  a 
complete  gift,  if  he  does  not  recover;  that  must  mean  some  cir- 
cumscribed time  or  illness,  and  there  must  be  some  sort  of  defeas- 
ance, arising  from  the  recovery  or  return  home,  to  these  dona- 
tions, otherwise  it  is  an  absolute  gift.  But,  though  liable  to  be 
defeasanced,  it  must  be  a  complete  gift  before  inter  vivos  ;  and 
that  is  the  reason  the  Ecclesiastical  Court  has  no  probate  or  juris- 
diction over  it,  as  it  would  if  testamentary.  Next,  to  consider 
what  is  meant  by  delivery,  in  the  Roman  and  civil  law  books,  as 
far  as  admitted  in  this  country ;  for,  as  it  is  in  all  the  books,  it 
will  not  hold  here.  Where  delivery  is  necessary  to  make  that 
complete  inter  vivos,  if  a  man  said,  "I  give  it,"  and  there  is  no 
delivery,  it  would  be  nudum  pactum:  there  could  be  no  title  or 
action.  Then  delivery  is  there  put  only  to  show  that  the  gift 
must  be  complete.  In  that  new  species  of  property  the  actual  de- 
livery is  supplied  by  that  which  is  equivalent  to  delivery ;  as  in 
case  of  a  ship,  delivered  by  bill  of  sale,  which  is  defeasanced  in 
case  of  *recovery  ;  that  is  enough  ;  but  it  must  be  com-  ^q-.  -.  ■, 
plete  according  to  the  nature  of  the  thing,  otherwise  it  L  J 
cannot  be  distinguished  from  a  legacy.  A  delivery  is  necessary, 
according  to  Swinburne,  in  each  of  three  instances  he  puts,  of  a 
donation  mortis  causa.  Lawson  v.  Lawson  x  turned  upon  it,  and 
could  not  be  admitted  but  on  that  foundation.  There  cannot,  in- 
deed, be  such  a  donation  by  parol,  of  a  book  or  simple  contract 
debt,  or  of  arrears  of  rent,  because  there  can   be   no    delivery, 

1  1  P.  Wms.  4<|. 
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and  no  inconvenience,  because  it  may  be  easily  done  another  way. 
Taking  it  in  case  of  a  specific  thing,  as  a  horse,  &c,  possession  is 
altered  (as  Swinburne  supposes),  and  then  the  donee  shall  enjoy 
it ;  otherwise  there  is  no  difference  between  this  and  a  testa- 
mentary disposition.  This  donation,  therefore,  takes  effect ;  but 
still  liable  to  that  contingency.  There  is  no  case  that  the  donor 
must  keep  possession  in  his  life  ;  how,  then,  can  he  have  the  use 
or  benefit  of  it,  taking  it  to  be  a  specific  thing?  As  to  a  chose  in 
action  being  allowed  to  be  given,  that  was  a  new  case  before  your 
Lordship  ;  for  Snellgrove  v.  BailyJ  which  was  of  a  bond ,  was  the 
first  ever  determined  upon  anything  of  a  chose  in  action.  The 
reason  the  Court  went  on  there  was,  that  it  was  as  complete  a 
gift  as  could  be  made  of  a  bond  ;  for,  writing  not  being  necessary 
to  the  assignment  of  a  bond,  if  all  was  delivered  that  could  be, 
all  that  was  required  was  done.  It  was  a  substantial  gift  of  the 
paper  and  seal,  without  which  there  could  be  no  recovery  on  it. 
A  bond  carries  the  debt  itself,  not  only  evidence  or  security  of  it, 
therefore  is  considered  as  bona  notabilia,  and  not  only  where  the 
party  dies,  like  other  ehoses  in  action;  and  a  court  of  equity  does 
not  say,  a  bond  must  be  delivered  by  deed  iu  writing.  In 
Richards  v.  Syms,2  on  a  gift  of  a  mortgage  to  the  mortgagor,  by 
giving  him  the  deeds,  your  Lordship  held,  that  if  that  fact  was 
proved,  it  was  a  gift  of  all  the  money  on  the  securities,  and  not 
within  the  Statute  of  Frauds.  So  that  the  bond  there  is  as  com- 
pletely given  as  can  be,  supposing  that  parol  evidence  is  sufficient, 
and  writing  not  necessary.  If  that  was  not  the  ground  of  that 
l~*91 91  determination,  *and  no  delivery  requisite,  but  that  it  is  to 
*-  J  remain  with  the  donor  until  his  death,  and  only  a  formal 
delivery,  it  will  not  differ  from  the  iuconveniences  intended  to  be 
guarded  against  by  the  Statute  of  Frauds ;  for  then  every  loose 
declaration  will  be  set  up,  notwithstanding  solemn  wills  before 
executed.  It  is  dangerous  to  support  parol  declarations  upon  gifts 
of  this  kind,  not  accompanied  with  a  visible  act  to  give  notice  to 
all  the  world,  as  delivery.  And  the  statute  has  thought  it  better, 
that  some  of  these  true  gifts  should  fail  (as  has  frequently  hap- 
pened for  want  of  the  solemnities  thereby  required),  than  there 
should  be  a  public  inconvenience.  If  a  common  chose  in  action 
cannot  be  delivered,  how  can  this,  which  is  stronger,  as  it  is  capa- 
ble of  being  assigned  by  a  proper  transfer?  If,  indeed, one 
goes  as  far  as  he  can,  the  Court  will  perhaps  supply  it ;  as  in 
those  cases  on  the  stat.  Jac.  1,  in  Ryall  v.  Howies;3  but  that  is 
not  the  case  here.  Fly  was  a  man  of  business,  an  attorney,  yet 
waits  near  two  months  without  doing  that  which  would  effectuate 
it.  That  argument  of  the  testator's  having  time  to  make  a  per- 
fect gift,  is  often  used  in  Doctors'  Commons  on  imperfect  wrills. 
This  Court  will  never  support  that  as  a  donation,  which  may  be 
a  gift  by  will ;  for  there  must  be  a  difference  between  them. 

Lord  Chancellor  Hardwicke,  in  the  outset,  laid  the  other  goods 
out  of  the  case,  of  which  there  was  no  pretence  of  any  delivery, 

I 
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which  would  be  very  dangerous ;  and  that  it  was  impossible  to 
make  such  a  complex  donation  mortis  causS,  as  a  general  bequest 
of  all  one's  personal  estate  or  of  residue,  without  some  proof  of  de- 
livery ;  for  that  would  be  the  same  as  a  nuncupative  will ;  and  it 
was  a  pity  the  Statute  of  Frauds  did  not  set  aside  all  these  kinds 
of  gifts.  Bat  what  weighed  with  him  was,  whether  the  stock 
without  delivery  was  a  good  donation  mortis  causa;  which  ques- 
tion, considering  the  vast  proportion  of  property  in  such  funds, 
was  of  infinitely  greater  consequence  than  the  value  of  it ;  there- 
fore he  should  not  determine  it  hastily.  If  courts  of  justice  were 
compellable  by  rules  of  law  to  suffer  such  gifts  *without  r^q^q-i 
any  transfer,  to  prevail,  it  could  not  be  helped  ;  but  then  •-  ^ 
the  Statute  of  Frauds  relative  to  nuncupative  wills  would  be  so 
far  nugatory  and  vain. 

Having  taken  time  to  consider,  his  Lordship  now  delivered  his 
opinion. 

Lord  Chancellor  Hardwicke. — There  are  two  genei'al  ques- 
tions. What  is  the  weight  and  strength  of  the  evidence  in  point 
of  fact?  Next,  the  result  of  that  evidence  in  point  of  law,  or 
the  law  arising  on  this  fact  ? 

As  to  the  first,  and  as  to  the  conviction  arising  therefrom, 
there  is,  to  be  sure,  very  strong  evidence  on  the  part  of  the  plain- 
tiff, of  Fly's  general  intention  of  bounty,  which  is  not  to  be  dis- 
puted ;  but  as  to  the  evidence  of  the  particular  gifts,  I  cannot 
help  taking  notice,  that  the  declarations  relied  on  by  the  plaintiff 
to  prove  them,  are  all  made  to  persons  of  extreme  low  degree,  his 
porter,  barber,  &c.  It  is  observable,  also,  that  Fly  was  bred  an 
attorney :  had  some  property ;  some  real  estate ;  was  a  man  of 
business;  and  must  be  presumed,  from  his  profession  and  educa- 
tion, to  know  something  of  what  the  law  required  to  make  a 
will ;  and  certainly  it  would  be  more  easy  for  him  to  have  made 
a  will  in  writing,  than  to  have  taken  all  these  several  steps,  to 
give  away  these  parts  of  his  estate.  It  is  likewise  observable, 
that  the  behaviour  of  Mosely,  and  his  declarations  after  the  death 
of  Fly,  are  some  impeachment  and  weakening  of  the  plaintiff's 
evidence  ;  for  it  is  extraordinary,  that,  if  he  thought  himself  en- 
titled, he  should  not  insist  upon  these  goods  being  his  own, 
instead  of  suffering  them  to  be  taken  away,  and  assisting  therein. 
At  the  same  time,  if  I  was  to  ground  my  opioion  upon  any  objec- 
tion to  the  evidence  in  point  of  fact,  I  should  not  determine  it, 
but  send  it  to  be  tried ;  for  this  is  as  proper  a  case  to  be  tried  as 
any  other. 

it  is  not  insisted  upon  by  the  plaintiff  as  a  testamentary  cause ; 
for  if  he  was  to  insist  on  that,  it  would  overturn  his  demand,  as 
lie  has  no  probate ;  but  it  is  insisted  on  as  a  donation  mortis  causa. 
Trover  might  be  brought  for  it;  *for  it  would  transfer  r*qi4.i 
the  property :  but  though  I  have  searched  for  it,  I  do  not  L  J 
find  a  case  of  that  kind  in  the  books,  of  such  an  action  at  law: 
but  it  might  be  tried  at  law,  was  there  a  foundation  for  it ;  and 
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if  I  was  to  ground  my  opinion  upon  the  evidence  in  point  of  fact, 
I  would  direct  a  trial. 

But,  according  to  my  opinion,  there  is  no  reason  to  give  the 
parties  that  trouble :  for  next,  supposing  the  fact  well  proved,  the 
consideration  is  the  result  in  point  of  law. 

The  relief  sought,  is  founded  upon  these  gifts  being  good  dona- 
tions mortis  causa. 

First,  as  to  any  specific  parts  (if  they  may  be  so  called),  except 
the  annuities.  They  are  clearly  not  good,  (as  I  declared  at  the 
hearing,)  there  being  no  pretence  of  any  delivery  in  any  shape 
whatever.  They  are  so  general,  as,  in  my  opinion,  if  they  prove 
anything,  to  prove  an  intent  to  make  a  nuncupative  will  of  all  his 
personal  estate,  (this  is  exclusive  of  annuities,)  saying,  "  Mosely, 
I  give  you  all  the  plate  and  goods  in  this  house,"  or,  "  If  I  die, 
all  are  yours;"  but  nothing  was  delivered.  It  is  said,  he  had 
possession  by  living  in  the  house,  and  did  not  want  delivery,  but 
he  lived  as  a  servant,  who  had  no  possession  ;  so  that,  if  a  servant 
had  them  in  custody,  it  would  be  a  possession  for  his  master. 
The  other  declarations  are  not  only  of  the  goods,  but  of  all  money 
and  arrears  of  rent,  and  extend  almost  to  everything;  conse- 
quently, there  are  no  grounds  to  carry  it  so  far:  and  it  is  impos- 
sible to  support  any  of  these  gifts  in  prospect  of  death,  as  I  have 
declared  already. 

Next,  as  to  the  gift  of  this  annuity.  If  the  witnesses  deserve 
credit,  it  is  strong  evidence  of  a  general  intent  of  bounty  ;  but  it 
rather  turns  against  the  plaintiff,  for  it  shows  a  general  intent  to 
give  the  whole  to  Mosely,  by  making  a  nuncupative  will  or  wills 
at  different  times.  If  that  was  to  be  admitted  to  support  these 
several  gifts  as  so  many  donations  mortis  causa,  it  would  overturn 
not  only  the  letter  but  the  whole  spirit  and  intent  of  the  Statute 
r*qi  5-1  °f  Frauds.  But,  notwithstanding,  suppose  this  *gift  of 
L  -■  the  annuities  was  just,  as  if  it  was  a  distinct  and  indepen- 
dent donation  from  the  other  matters  insisted  on  as  gifts,  the 
question  is,  whether  it  is  such  a  gift  as  the  law  of  England  allows, 
as  a  donation  mortis  causa?  First,  The  fact  of  the  gift  is  proved 
only  by  one  witness:  whereas  the  civil  law,  from  which  this  doc- 
trine is  taken,  requires  five  witnesses  thereto ;  for  Justinian,  when 
he  allowed  these  gifts,  was  apprehensive  of  fraud  arising  from 
them,  and  takes  notice  in  that  very  chapter  relied  on  for  the 
plaintiff,  that  he  had  made  a  constitution  to  regulate  it,  that  it 
should  be  in  the  presence  of  five,  limited  in  point  of  value,  &c, 
which  shows  how  jealous  he  was  of  it.  Besides,  the  witness 
swears  to  this  in  very  formal  words  ;  and,  though  it  is  pretty  hard 
to  object  to  a  witness  as  loose  and  uncertain  on  one  hand,  and 
the  contrary  on  the  other,  yet  this  argues  either  a  very  strong 
memory  or  a  pretty  strong  assurance  in  swearing.  But  the  ex- 
press gift,  as  he  swears,  is  only  of  the  three  receipts.  That  is  the 
form  of  the  gift.  Taking  it,  therefore,  according  to  the  substance 
of  the  gift,  that  this  amounted  to  a  declaration  that  Fly,  by  giv- 
ing these  receipts,  intended  to  give  the  annuities,  upon  this  tha 
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principal  point  arises,  whether  delivery  of  the  thing  given  by  way 
of  donation  mortis  causa  is  necessary  :  and,  if  necessary,  whether 
this  delivery  of  the  receipts  is  sufficient  delivery  of  the  thing 
given  by  way  of  donation  mortis  causa,?  I  am  of  opinion,  that 
delivery  is  necessary  to  make  good  such  a  gift,  and  that  the  de- 
livery of  these  receipts  for  the  cons,ideration-money  of  the  pur- 
chase of  them  was  no  sufficient  delivery  to  validate  this  act.  To 
clear  this,  it  is  proper  to  consider  the  notion  of  a  donation  mortis 
causa,  according  to  the  civil  and  Roman  law,  and  the  law  of 
England. 

According  to  the  civil  and  Roman  law  there  is  a  great  variety, 
and  several  passages  therein  are  pretty  difficult  to  reconcile.  Di- 
gest, lib.  39,  tit.  6,  Law  38,  requires,  that  both  donor  and  donee 
should  be  present  at  the  time  of  the  gift,  "  quo  preesens  praesenti 
dat:"  which  looks  as  if  delivery  was  intended  at  the  time.  It  is 
"quo"  there,  and  in  several  editions:  but  in  the  Lyons  edition  of 
Gothofredus'  *Corpus,  it  is  "  quod  ;"  which  makes  it  sense.  „(,.„, 
Next,  in  Digest,  same  tit.  parag.  1,  it  speaks  of  it  through-  <-  •* 
out  as  a  restoring  of  the  same  thing,  if  the  donor  should  recover: 
as  if  a  restitution  was  to  be.  It  is  proper  to  take  notice,  that  in 
the  Roman  law  there  were  three  kinds  of  donations  mortis  causS,. 
And  in  Voet  on  the  Pandect,  lib.  39,  tit.  6,  parag.  3,  in  his  2nd 
vol.  p.  710,  the  division  is  agreeable  to  that  made  of  these  dona- 
tions by  Swinburne.  The  first  is  a  donation  by  one  in  no  present 
danger,  but  in  consideration  of  mortality  if  he  died  ;  and  this  is 
strictly  compared  to  a  legacy  ;  for  the  property  was  to  pass  at  the 
death,  not  at  the  time.  The  second  kind  is,  where  the  property 
passed  at  the  time,  defeasible  in  case  of  an  escape  from  that  dan- 
ger in  view,  or  of  recovery  from  that  illness.  The  third  was, 
where,  though  he  was  moved  with  the  danger,  yet  not  thinking 
it  so  immediate  as  to  vest  the  property  immediately  in  the  person, 
but  put  in  possession  of  the  person  as  an  inchoate  gift,  to  take 
effect  in  case  he  should  die.  Vinius's  Comment,  on  this  place  of 
Justinian  is  more  particular — puts  the  remedy  by  action  the 
donor  might  have,  in  case  he  repented  or  revoked.  That  is,  on 
the  last  kind  of  donation  mortis  causa,  where  he  did  not  part 
with  the  property  immediately,  he  should  have  a  real  action  ;  but 
where  he  actually  parted  with  the  property,  but  the  gift  was  to 
be  defeated  by  his  revocation  or  recovery,  or  escape  from  that 
danger  he  was  in,  conditionem  habeat,  (which  is  a  personal  action,) 
to  make  the  irritancy,  or  to  recover  damages  for  the  thing :  so 
that  it  differed  not  but  in  the  nature  of  the  action.  And  in  Cal- 
vin's Lexicon,  &c,  that  is  the  distinction.  Swinburne,  on  the 
text  I  have  quoted  implies  there  should  be  a  delivery  ;  saying, 
that  legacies  differ  from  such  donations,  for,  that  legacies  are  not 
delivered  by  the  testator,  but  to  be  paid  or  delivered  by  the  ad- 
ministrator ;  putting  the  distinction  upon  the  one  being  delivered 
in  life,  the  other  after  death.  But,  notwithstanding  this,  several 
books  in  the  civil  law  import  the  contrary  ;  particularly  Vinius, 
in  his  Comment.,  lib.  2,  tit.  7,  sec.  1,  numero  2;  Covarruvias,  vol. 
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T*91 71  *'  ru^"  **'  au<^  *^r°et  ou  the  Pandect,  same  chapter,  num. 
L  -"3  and  num.  6,  which  passages  shew  the  different  expres- 
sion and  opinions,  some  importing  a  delivery,  others  not.  I  have 
mentioned  them  to  come  at  that  which  seems  the  distinction,  re- 
conciling them  all,  according  to  what  is  laid  down  by  Voet,  num. 
6,  that  they  did  not  require  an  absolute  delivery  of  possession  to 
the  first  or  third  kind  ot'gitt  I  have  mentioned  ;  but,  in  the  other 
case,  where  the  property  was  to  pass  immediately,  it  was  required ; 
which  is  the  meaning  of  the  expression  in  Voet,  "  in  mortis  causa 
donatione  dominium  non  transit  sine  traditione,"and  of  that  other 
expression  in  Voet.  With  this  distinction,  those  passages  in  the 
civil  law  are  properly  reconciled. 

Though  I  know  these  donations  mortis  causa  could  never  come 
directly  in  question  in  the  Ecclesiastical  Court,  they  might  col- 
laterally ;  and,  on  these  two  heads  I  inquired  whether  there  have 
been  any  cases  there  upon  this,  viz.,  in  suits  against  an  adminis- 
trator on  account  of  assets  by  the  next  of  kin,  where  the  adminis- 
trator had  insisted  he  could  not  administer  such  a  part,  because 
it  was  given  mortis  causa;  or,  if  there  is  a  will,  in  which  there 
are  specilic  legacies,  and  one  of  those  legacies  he  had  given  in  his 
life  by  way  of  donation  mortis  causa,  there  it  might  come  in 
question  in  the  Ecclesiastical  Court ;  but  I  cannot  find  it  has. 
The  nearest  case  to  it  is  Ousely  v.  Carrol,1  June,  1722,  in  the  Pre- 
rogative Court,  before  Dr.  JBettesworth.  There  was  left  a  writing 
in  the  presence  of  three  witnesses,  not  in  the  form  of  a  will,  but  a 
deed,  viz. :  "  I  have  given  and  granted,  and  give  and  grant,  to  my 
five  sisters,  and  children  of  the  sixth,  their  heirs,  executors,  and 
admistrators,  in  case  they  survive  me,  all  my  goods  and  chattels, 
and  real  and  personal  estate,  and  all  which  I  may  claim  in  right 
of  my  own,  whether  alive  or  dead."  The  dispute  was  by  a  per- 
son claiming  as  his  wife,  and  who  had  been  so,  but  divorced,  who 
insisted  this  was  no  will,  but  a  deed  of  gift  mortis  causa  (and  a 
gift  mortis  causa  may  be  made  in  writing  as  well  as  otherwise, 
r*qiQ-i  an<^  K0  ^  might  by  the-  *Roman  and  civil  law) ;  but  the 
L  J  Ecclesiastical  Judge  was  of  an  opinion  this  was  testamen- 
tary, proved  it  as  such,  as  a  testamentary  act,  and  probate  was 
granted,  from  which  there  was  no  appeal ;  but  a  case  was  there 
cited  of  Shargold  v.  Shargold,  upon  a  deed  of  gift  by  Dr.  Pope, 
not  to  take  place  until  his  death,  and  sixpence  delivered,  by  way 
of  symbol,  to  put  the  grantee  in  possession :  that  was  pro- 
nounced for  as  a  will,  not  as  a  donation  mortis  causa  ;  which  I 
mention  to  shew  how  far  the  Ecclesiastical  Court  has  considered 
these  things  as  testamentary. 

Having  considered  these  donations,  the  different  species,  and 
how  tar  delivery  is  necessary  by  the  Roman  and  civil  law,  I  will 
consider  it  according  to  the  law  of  England.  They  are  undoubt- 
edly taken  ironi  the  civil  law ;   but  not  to  be  allowed  of  here 

1  See  Thorold  v.  Thorold,  1  Phillim.  1  ;  Attorney  General  v.  Jones,  3  Price, 
SG8. 
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farther  than  the  civil  law  on  that  head  has  been  received  aud 
allowed.  Taking  the  law  of  England  to  consist  (as  Hob.  says)  of 
rules  of  law  and  equity,  it  might  have  come  in  question  in  cases 
of  action  of  trover  and  detinue ;  but  I  have  never  found  any 
action  on  that  head.  Consider  it,  therefore,  as  in  this  Court,  the 
civil  law  not  binding  here,  but  as  far  as  received  and  allowed  ; 
which  must  be  from  adjudged  cases  and  authorities,  proving  that 
the  civil  law  has  been  received  in  England,  in  respect  of  such 
donations,  only  so  far  as  attended  with  delivery,  or  what  the  civil 
law  calls  tradition,  for  which,  Swinburne,  who,  being  an  English 
writer  on  the  civil  law,  what  he  lays  down  is  some  evidence  of 
what  has  been  received  here,  Part  1,  sec.  7  ;  but,  in  other  places, 
sec.  6,  in  tit.  Definition  of  Legacy,  he  is  still  more  express.  In 
both  places,  in  one  directly,  in  the  other  collaterally,  he  lays  down, 
that  delivery  is  necessary. 

Next,  consider  it  on  the  resolutions  of  this  Court;  the  same 
thing  results  from  them.  There  are  not  many  cases  on  this  head, 
and  they  are  somewhat  loose.  The  first  is  JDrury  v.  Smith,  1  P. 
Wms.  404,  where  Lord  Cowper  founded  himself  on  this,  and  the 
possession  transmitted  and  changed  ;  next  Lawson  v.  Lawson,  1 
P.  Wms.  441.  All  that  I  can  collect  from  thence  is,  that  the 
[gift  of  the]  *purse  was  held  good,  because  delivered  to  r*q-iq-i 
the  wife  herself.  As  to  the  other  legacy  of  1001.  bill,  I  ■-  J 
cannot  say  on  what  it  depended.  It  is  a  kind  of  compound  gift ; 
so  many  collateral  circumstances  are  taken  into  it,  that  nothing 
can  be  inferred  from  it ;  but,  being  a  draught  on  his  goldsmith, 
that  draught  was  delivered  ;  so  that  it  does  not  contradict  what 
I  lay  down  ;  and  there  was  delivery,  so  far  as  it  was  capable.  In 
Jones  v.  Selby,  Free.  Ch.  300,  the  result  is,  that  the  opinion  of  the 
Master  of  the  Polls  was  founded  plainly  on  this,  of  the  delivery  of 
possession  ;  holding,  that  the  gift  of  the  tally,  as  contained  in  the 
hair  trunk,  was  a  good  donation  mortis  causS ;  and  that  Lord 
Cowper  avoided  determining  that,  on  the  foundation  of  the  subse- 
quent point  of  a  satisfaction  or  ademption,  on  which  he  grounded 
his  determination.  In  all  the  instances,  it  is  absolutely  necessary 
to  be  the  person's  after  the  party's  death  ;  though,  in  some  cases, 
it  vest  the  property,  in  others  not.  But,  to  explain  more  fully 
Lord  Cowper's  opinion  there,  I  will  refer  you  back  to  Drury  v. 
Smith,  and  to  Hedges  v.  Hedges,  Prec.  Ch.  269,  which  turned  on 
another  point ;  but  there  Lord  Cowper  laid  down  a  necessity  of 
delivery  very  strongly ;  where  he  says,  testator  "  gives  with  his 
own  hands."  Snellgrove  v.  Baily?  determined  by  me,  11th  March, 
1744,  was  urged,  where  a  bond  was  given  in  prospect  of  death ; 
the  manner  of  gift  was  admitted  ;  the  bond  was  delivered  ;  and  I 
held  it  a  good  donation  mortis  causa.  It  was  argued,  that  there 
was  no  want  of  actual  delivery  there,  or  possession,  the  bond 
being  but  a  chose  in  action  ;  and,  therefore,  there  was  no  delivery 
but  of  the  paper.     If  I  went  too  far  in  that  case,  it  is  not  a  reason 

'  3  Atk.  214. 
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I  should  go  further,  and  I  choose  to  stop  there.  But  I  am  of 
opinion  that  decree  was  right,  and  differs  from  this  case ;  for, 
though  it  is  true  that  a  bond,  which  is  specialty,  is  a  chose  in 
action,  and  its  principal  value  consist  in  the  thing  in  action,  yet 
some  property  is  conveyed  by  the  delivery  ;  for  the  property  is 
vested,  and  to  this  degree,  that  the  law  books  say,  the  person  to 
whom  this  specialty  is  given,  may  cancel,  burn,  and  destroy  it  ; 
r*Q9fn  ^ne  consecLuence  °f  which  is,  that  it  *puts  it  in  his  power 
L  -"to  destroy  the  obligee's  power  of  bringing  an  action,  be- 
cause no  one  can  bring  an  action  ou  a  bond  without  a  profert  in 
curiam.1  Another  thing  made  it  amount  to  a  delivery,  that  the 
law  allows  it  a  locality  ;  and  therefore,  a  bond  is  bona  notabilia, 
so  as  to  require  a  prerogative  administration,  where  a  bond  is  in 
one  diocese  and  goods  in  another.  JSTot  that  this  is  conclusive  ; 
this  reasoning  I  have  gone  upon,  is  agreeable  to  Jenk.  Cent.  109, 
case  9,  relating  to  delivery  to  effectuate  gifts.  How  Jenkins 
applied  that  rule  of  law  he  mentions  there,  I  know  not ;  but 
rather  apprehend  he  applied  it  to  a  donation  mortis  causa ;  for  if 
to  a  donation  inter  vivos,  I  doubt  he  went  too  far. 

Another  case  is  Miller  v.  Miller,  3  P.  Wms.  356 ;  which  is  a 
very  strong  case,  so  tar  as  that  opinion  goes,  to  require  delivery  ; 
which  case,  I  believe,  was  hinted  at  as  inconsistent  with  my  de- 
cree ;  but  there  is  a  great  difference  between  delivery  of  a  bond, 
(which  is  a  specialty,  is  itself  the  foundation  of  the  action,  and 
the  destruction  of  which  destroys  the  demand,)  and  the  delivery 
of  a  note  payable  to  bearer,  which  is  only  evidence  of  the  contract. 
Therefore,  from  the  authority  of  Swinburne,  and  all  these  cases, 
the  consequence  is,  that  by  the  civil  law,  as  received  and  allowed 
in  England,  and  consequently  by  the  law  of  England,  tradition  or 
delivery  is  necessary  to  make  a  good  donation  mortis  causa;  which 
brings  it  to  the  question,  whether  delivery  of  the  three  receipts 
was  a  sufficient  delivery  of  the  thing  given,  to  effectuate  the  gift. 
I  am  of  opinion  it  was  not. 

It  is  argued,  that  though  some  delivery  is  necessary,  yet  de- 
livery of  the  thing  is  not  necessary,  but  delivery  of  anything  by 
way  of  symbol  is  sufficient ;  but  I  cannot  agree  to  that;  nor  do  I 
find  any  authority  tor  that  in  the  civil  law,  which  required  de- 
livery to  some  gifts,  or  in  the  law  of  England,  which  required 
delivery  throughout.  Where  the  civil  law  requires  it,  they 
require  actual  tradition,  delivery  over  of  the  thiug.  So  in  all  the 
cases  in  this  court,  delivery  of  the  thing  given  is  relied  on,  and 
not  in  the  name  of  the  thing,  as  in  the  delivery  of  sixpence,  in 
r*Q211  *&hargold  v.  Hhargold;  if  it  was  allowed  any  effect,  that 
L  J  would  have  been  a  gift  mortis  causa,  not  as  a  will,  but 
that  was  allowed  as  testamentary,  proved  as  a  will,  and  stood. 
The  only  case  wherein  such  a  symbol  seems  to  have  been  held 
good,  is  Jones  v.  Selby;  but  I  am  of  opinion  that  amounted  to 

1  An  action  may,  however,  now  be  brought  without  profert.     See  Duffleld  v. 
Elwes,  1  Bligh.  N.  S.  543. 
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the  same  thing  as  delivery  of  possession  of  the  tally,  provided  it 
was  in  the  trunk  at  the  time.  Therefore,  it  was  rightly  com- 
pared to  the  cases  upon  21  J;ic.  1,  as  Ryall  v.  Rowles,1  and  others. 
It  never  was  imagined,  on  that  statute,  that  delivery  of  a  mere 
symbol  in  the  name  of  the  thing,  would  be  sufficient  to  take  it 
out  of  that  statute  ;  yet,  notwithstanding  delivery  of  the  key  of 
bulky  goods,  where  wines,  &c,  are,  has  been  allowed  as  delivery 
ot  the  possession,  because  it  is  the  way  of  coming  at  the  posses- 
sion, or  to  make  use  of  the  thing  :  and,  therefore,  the  key  is  not 
a  symbol,  which  would  not  do.  If  so,  then,  delivery  of  these  re- 
ceipts amounts  to  so  much  waste  paper ;  for  if  one  purchases 
stock  or  annuities,  what  avail  are  they  after  acceptance  of  the 
stock  ?  It  is  true,  they  are  of  some  avail  as  to  the  identity  of 
the  person  coming  to  receive  ;.  but  after  that  is  over  they  are 
nothing  but  waste  paper,  and  are  seldom  taken  care  of  after- 
wards. Suppose  Fly,  instead  of  delivering  over  these  receipts  to 
Mosely,  had  delivered  over  the  broker's  note,  whom  he  had  em- 
ployed, that  had  not  been  a  good  delivery  of  the  possession. 
There  is  no  colour  for  it  ;  it  is  no  evidence  of  the  thing,  or  part 
ot  the  title  to  it ;  for  suppose  it  had  been  in  a  mortgage  in  ques- 
tion, and  a  separate  receipt  had  been  taken  for  the  mortgage 
money,  not  on  the  back  of  the  deed  (which  was  a  very  common 
way  formerly,,  and  is  frequently  seen  in  the  evidence  of  ancient 
titles),  and  the  mortgagee  had  delivered  over  this  separate  receipt 
for  the  consideration  money,  that  would  not  have  been  a  good 
delivery  of  the  possession,  nor  given  the  mortgage,  mortis  causa, 
by  force  of  that  act.2  Nor  does  it  appear  to  me,  by  proof,  that 
*possession  of  these  three  receipts  continued  with  Mosely  r*qoo-i 
from  the  time  they  were  given,  in  February,  to  the  time  ^  J 
of  Fly's  death  ;  for  there  is  a  witness  who  speaks,  that,  in  some 
short  time  before  his  death,  Fly  showed  him  these  receipts,  and 
said  he  intended  them  for  his  uncle  Mosely.  Therefore,  I  am  of 
opinion,  it  would  be  most  dangerous  to  allow  this  donation  mortis 
causa,  irom  parol  proof  of  delivery  of  such  receipts,  which  are 
not  regarded  or  taken  care  of  alter  acceptance  ;  and  if  these  an- 
nuities are  called  choses  in  action,  there  is  less  reason  to  allow  of 
it  in  this  case  than  in  any  other  chose  in  action,  because  stocks 
and  annuities  are  capable  of  a  transfer  of  the  legal  property  by 
Act  of  1'arliament,  which  might  be  done  easily  ;  and  if  the  in- 
testate had  such  an  aversion  to  make  a  will  as  supposed,  he  might 
have  transferred  to  Mosely  ;  consequently,  this  is  merely  legatory, 
and  amounts  to  a  nuncupative  will,  and  contrary  to  the  Statute 
of  Frauds,  and  will  introduce  a  greater  breach  on  that  law  than 
was  ever  yet  made :  for  if  you  take  away  the  necessity  of  delivery 

1  1  Ves.  348. 

2  That  reasoning  is  quite  idle  unless  Lord  Hardwicke  meant  to  say  that  de- 
livery of  the  deed  with  a  receipt  upon  the  back  of  it,  not  by  force  of  the  delivery 
of  the  receipt  on  the  back  of  it,  but  by  force  of  the  delivery  of  the  deed,  would 
be  a  good  donatio  mortis  causa.  Per  Lord  Eldon,  in  Duffield  v.  Elwes,  1  Bligu. 
N.  S.  543. 

vol.  i 77 
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of  the  thing  given,  it  remains  merely  nuncupative.  To  this  pur- 
pose, consider  the  clauses  in  the  Statute  of  Frauds1  relating  to 
this ;  which  seem  to  me  to  be  applied  directly  to  prevent  a  mis- 
chief of  this  sort.  The  clauses  are  in  sections  19,  20,  21,  22,J 
which  have  very  anxious  provisions  against  dispositions  of  this 
kind,  requiring  three  witnesses,  bolemn  declaration  of  the  testa- 
tor, fixing  the  place  of  making,  and  to  be  reduced  into  writing  in 
six  days  after  making.  These  are  in  cases  where  no  will  was 
made.  Next,  comes  another  requisite,  where  a  will  has  been 
made.  It  what  the  plaintiff  insists  on  is  right  in  point  of  law, 
that  this  gift  of  the  annuities  by  delivery  ,of  the  receipts  was 
good,  yet,  though  Fly  had  made  a  will  before,  it  had  been  equally 
good,  notwithstanding  that  will,  because  this  relates  to  revocation 
of  a  will  in  writing  by  anything  amounting  to  a  testamentary 
act.  It  would  be  good  against  the  will,  as  appears  from  the 
cases.  Would  not  that  be  quite  contrary  to  the  plain  provision 
of  this  clause,  taking  away  delivery  of  the  thing?  Here  is,  then, 
r*Q9Qn  a  revocation  of  a  will  by  words  only;  viz.:  *"•  This  is 
L  -"  yours  when  I  die;"  all  these  clauses,  therefore,  will  be 
overturned,  if  such  evidence  is  admitted.  But  it  is  said,  if  this 
is  not  allowed,  it  will  be  impossible  to  make,  a  donation  mortis 
causa,  of  stock  or  annuities,  because  in  their  nature  they  are  not 
capable  of  actual  delivery.  I  am  of  opinion,  it  cannot,  without 
a  transfer,  or  something  amounting  to  thai :  and  there  is  no  harm 
in  it,  considering  how  much  of  the  personal  estate  of  this  king- 
dom, vastly  the  greatest  proportion  of  it,  subsists  now  in  stock 
and  iunds  ;  and  all  the  anxious  provisions  of  the  Statute  of 
Frauds  will  signify  nothing,  if  a  donation  of  stock,  attended 
only  by  delivery  of  the  paper,  is  allowed.  It  might  be  sup- 
ported to  the  extent  of  any  given  value,  and  would  leave  these 
things  under  the  greatest  degree  of  uncertainty,  and  amount  to  a 
repeal  of  that  useful  law  as  to  all  this  part  of  the  property  of  the 
subjects  of  this  kingdom.  Therefore,  notwithstanding  the  strong 
evidence  of  the  intent,  this  gift  of  annuities  is  not  sufficiently 
made  within  the  rules  of  the  authorities  ;  and  I  am  of  opinion 
not  to  carry  it  further.  If  any  doubt  remains  in  any  one's  mind, 
I  will  add  (what  1  very  seldom  do,  though  it  has  been  done  by 
my  predecessors),  that  I  should  be  very  glad  to  have  this  point 
settled  by  the  supreme  authority;  for  it  highly  ought  to  be 
settled,  it  there  is  a  doubt,  considering  so  large  a  property  of  this 
kind. 

The  bill  ought  to  be  dismissed  therefore,  without  costF,  as  to 
the  demand  of  these  annuities,  or  any  other  part  of  the  intestate's 
estate  by  way  of  donation  mortis  causa. 

But  as  there  was  a  plain  intent  of  bounty  and  kindness  to  this 

'  29  Car.  2,  c.  3. 

*  These  sections  are  repealed  by  1  Vict.  c.  20,  s.  2  ;  but  as  to  the  wills  of 
soldiers  <m  service,  or  mariners,  and  as  to  the  wills  of  petty  officers,  seamen, 
non  commissioned  officers  of  marines,  and  marines,  so  far  as  relates  to  money 
arising  from  service,  see  ss.  11  &  12,  &  11  Geo.  4  Ol  1  Will.  4  c.  20. 
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.old  man,  who  lived  with  hira  as  a  servant,  and  it  seems,  in  ex- 
pectation of  what  should  he  given  at  his  death,  therefore,  on  the 
other  part  of  the  bill  an  inquiry  should  be,  what  Mosely  deserved 
over  and  ahove  his  maintenance,  for  services  performed  during 
the  lite  of  Fly.  The  account  should  be  taken  from  a  reasonable 
time,  if  the  plaintiff  thiuks  fit  to  pay  it. 


*In  Ward  v.  Turner,  which  is  a  leading  case  on  the  doctrine  r^„„,-| 
Of  donations  mortis  causa,  Lord  Hardwicke,  with  great  learn- 
ing, discusses  the  authorities  upon  the  civil  law,  from  which  it  has  been 
•imported  into  the  law  of  England.     See  Duffield  v.  Elwes,  1  Bligh,  N. 
S.  536  ;  1  Dow  &  C.  10. 

In  the  subsequent  case  of  Tate  v.  Hilbert,  2  Ves.  j.un.  Ill,  Ward  v. 
Turner  was  commented  on,  and  the  civil  law  more  fully  explained,  by 
Lord  Rosslyn,  in  his  very  able  judgment.  "  All  the  passages  in  Swin- 
burne," said  his  Lordship,  "  are  only  references  to  different  texts  of 
the  civil  law  ;  and  where  he  defines  donatio  mortis  causi,  he  is  coupling 
the  description  of  a  legacy  with  a  very  short  text  of  the  civil  law  ;  there 
is  a  perplexity  in  it.  He  takes  it  from  a  part  of  the  civil  law  compiled 
at  a  time  when  the  subject  itself  rested  in  a  degree  of  contradiction,  and 
it  was  the  common  topic  of  debate,  whether  gifts  under  such  circum- 
stances resembled  a  gift  or  a  legacy  ....  The  two  first  species 
of  which  he  makes  mention,  are  clearly -mere  donations.  Swinburne 
has  there  taken  an  authority  from  the  Digest,  which  he  refers  to,  and 
has  copied.  It  does  state  these  donations,  and  rates  them  all  under  the 
•  general  title,  Donatio  mortis  causa. 

"That  is  the  time  when  it  was  in  dispute.  '  Julianus,  libro  17,  Di- 
gestorum,  tres  esse  species  mortis  causa  donationum  ait ;  unam,  cum 
quis  nullo  praesentis  periculi  metu  conterritus  ;  sed  sola  cogitatione 
niortalitatis,  donat.  Aliam  esse  speciem  mortis  causa  donationum  ait, 
cum  quis  imminente  periculo  commotus  ita  donat,  ut  statim  fiat  accipi- 
entis.  Tertium  genus  esse  donationis  ait,  si  quis  periculo  motus  non 
sic  det,  ut  statim  faciat  accipientis,  sed  tunc  demum,  cum  mors  fuerit 
insecuta.' 

"  If  he  had  looked  a  little  further  under  the  same  title,  he  would  have 
found  there  an  opposite,  but  a  much  more  correct  opinion,  which  finally 
prevailed,  and  was  established  as  legal.  It  is  the  twenty-seventh  law  : 
'  Ubi  ita  donatur  mortis  causa,  ut  nullo  casu  revocetur,  "  mors"  (that 
must  be  supplied)  causa  donandi  raagis  est,  quam  mortis  causa  donatio  : 
et  ideo  perinde  haberi  debet  atqne  alia  qusevis  inter  vivos  donatio  ; 
ideoque  inter  vivos  et  uxores  non  valet ;  et  ideo  nee  Falcidia  locum  habet 
quasi  in  mortis  causa  donatione.'  In  the  institutions,  in  the  time  of 
Justinian,  tit.  7,  De  Donationibus,  there  is  a  history  given  of  these  con- 
tests that  had  prevailed  ;  and  a  definition  is  strictly  given  of  what  shall 
t>e  donatio  mortis  causa.   '  Mortis  causa  donatio  est,  quse  propter  mortis 
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fit  suspicionem,  cum  quia  ita  donat,  ut  si  quid  humanitus  ei  contigisset, 
haberet  is  qui  accepit,  sin  autem  supervixisset,  is,  qui  donavit,  reciperet ; 
vel  si  eum  donationis  pcenituisset,  aut  prior  decesserit  is,  cui  donatum 
r*Q9f;i  s^-  *Hse  mortis  causa  donationes  ad  exemplum  legatorum  re- 
dacts sunt  per  omnia  :  nam  cum  prudentibus  ambiguuro.  fuerat 
utrum  donationis  an  legati  instar  earn  obtinere  oporteret,  et  utriusque 
causae  qusedam  habebat  insignia  et  alii  ad  aliud  genus  earn  retrahebant ; 
a  nobis  constitutum  est ;  ut  per  omnia  fere  legatis  connumeretur,  et  sic 
procedat  quemadmodum  nostra  constitutio  earn  formavit.  Et  in  summa 
mortis  causa  donatio  est,  cum  magis  se  quis  velit  habere  quam  eum,  cui 
donat,  magisque  eum  cui  donat,  quam  hseredem  suum' :  Just.  Inst.,  tit.  7, 
De  Donatonibus.  There  it  is  clearly  and  correctly  defined,  that  it  bad 
in  effect  the  nature  of  a  legacy,  and  was  liable  to  debts,  and  that  it 
was  only  a  gift  upon  survivorship ;  and  the  danger  of  suffering  these 
gifts  to  be  taken  loosely  occasioned,  at  the  same  time,  with  the  passage 

1  have  read,  an  ordinance  of  the  emperor,  that  it  should  be  in  writing, 
with  five  witnesses.  In  the  case  before  Lord  Hardwicke  (Ward  v. 
Turner),  in  which  all  the  cases  were  very  fully  considered,  he  takes 
notice  of  this  perplexity  in  the  reasoning,  before  it  was  properly  de- 
fined; but  considers  clearly,  that  by  the  law  of  England,  it  cannot  be  a 
present,  absolute  gift,  but  to  take  effect  on  the  death  of  the  party." — 
per  Lord  Rossljui,  in  Tate  v.  Hilbert,  2  Ves.  jun.  118  ;  and  see  Stani- 
land  v.  Willott,  3  Mac.  &  G.  674. 

The  following  circumstances  are  requisite  in  order  to  constitute  a 
good  donatio  mortis  causa: — 

1.  The  gift  must  be  made  by  the  donor  in  contemplation  of  the  con- 
ceived approach  of  death  (Duffield  v.  Elwes,  1  Bligh,  N.  S.  530;  Ed- 
wards v.  Jones,  1  My.  &  Cr.  233,  236)  ;  otherwise  it  will  not  be  a  good 
donatio  mortis  causa  (Hedges  v.  Hedges,  Prec.  Ch.  269  ;  Walter  v. 
Hodge,  2  Swanst.  92,  100)  ;  but  a  gift  will  be  presumed  to  be  in  con- 
templation of  death,  where  the  donor  is  "  in  Ms  last  sickness,''  or  "  lan- 
guishing on  his  death-bed  :"  Miller  v.  Miller,  3  P.  Wins.  356  ;  Lawson 
v.  Lawson,  1  P.  Wins.  441  ;  Walter  v.  Hodge,  2  Swanst.  100  ;  but  see 
the  dictum  of  Chief  Baron  Eyre  in  Blount  v.  Burrow,  1  Ves.  jun.  546. 

2.  The  gift  must  be  intended  to  take  complete  effect  only  after,  the 
donor's  decease  :  Edwards  v.  Jones,  1  My.  &  Cr.  233  ;    Tate  v.  Hilbert, 

2  Ves.  jun.  120.  But  it  is  not  absolutely  necessary  that  the  donor 
should  expressly  declare  that  the  gift  is  to  be  returned  to  him  if  he  re- 
cover, for  if  it  be  made  in  the  extremity  of  sickness,  or  in  contemplation 
of  death,  the  law  implies  a  condition,  that  it  is  to  be  held  only  by  the 
donee  in  the  event  of  the  donor's  death.     Thus,  in   Gardner  v.  Parker, 

3  Madd.  184,  A.  being  seriously  ill,  two  days  before  his  death,  in  the 

presence  of  a  servant,  gave  B.  a  bond,  saying  at  the  same  time,  "  There, 

„  take  that,  *and  keep  it."     Sir  John  Leach,  V.  C,  held  the  gift 
r*926l 
L         J  to  be  a  donatio  mortis  causa.     "  The  doubt,"  said  his  Honor, 
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"  here  is,  that  the  donor  has  not  expressed  that  the  bond  was  to  be 
returned  if  he  recovered.  This  bond  was  given  in  the  extremity  of  sick- 
ness, and  in  contemplation  of  death  ;  and  it  is  to  be  inferred,  that  it  was 
the  intention  of  the  donor  that  it  should  be  held  as  a  gift,  only  in  case 
of  his  death.  If  a  gift  is  made  in  expectation  of  death,  there  is  an  im- 
plied condition^that  it  is  to  be  held  only  in  the  event  of  death.  The 
cases  of  Lawson  v.  Lawson  (1  P.  Wins.  441)  ;  Miller  v.  Miller  (3  P. 
Wins.  358)  ;  Jones  v.  Selby  (Prec.  Ch.  300),  furnish,  this  rule."  And 
-see  Tate  v.  Leithead,  Kay,  658,  662. 

If,  however,  it  appear,  from  the  circumstances  of  the  transaction,  that 
the  donor  intended  to  make  an  immediate  and  irrevocable  gift,  it  will 
not  be  a  good  donatio  mortis  causi.  Thus,  in  Edivards  v.  Jones,  1  My. 
&  Cr.  226,  M.  C.  the  obligee  of  a  bond,  five  days  before  her  death,  signed 
an  indorsement,  not  under  seal,  upon  the  bond,  as  follows  :  "  I,  M.  C, 
do  hereby  assign  and  transfer  the  within  bond  or  obligation,  and  all  my 
right,  title,  and  interest  thereto,  unto  and  to  the  use  of  my  niece  E.  E., 
with  full  power  and  authority  for  the  said  E.  E.  to  sue  for  and  recover 
the  amount  thereof,  and  all  interest  now  due,  or  hereafter  to  become 
due,  thereon."  It  was  argued,  that  if  the  gift  could  not,  in  consequence 
of  its  being  incomplete,  take  effect  as  a  donatio  inter  vivos,  it  would  take 
effect  as  a  donatio  mortis  causa.  But  Lord  Cottenham  held  that  it 
could  not  take  effect  as  a  donatio  mortis  causa,  as  an  absolute  and  irre- 
vocable gift  was  intended.  "  A  party, "  observed  his  Lordship,  "  ma'dng 
a  donatio  mortis  causa  does  not  part  with  the  whole  interest,  save  only 
in  a  certain  event ;  and  it  is  of  the  essence  of  such  a  gift  that  it  shall 
not  otherwise  take  effect.  A  donatio  mortis  causa  leaves  the  whole  title 
in  the  donor,  unless  the  event  occurs  which  is  to  divest  him.  Here, 
however,  there  is  an  actual  assignment,  by  which  the  donor,  M.  C, 
transfers  all  her  right,  title,  and  interest  in  the  subject,  to  her  niece  ; 
and  that  is  really  the  whole  evidence  of  the  transaction  ;  for  the  testi- 
mony of  several  persons,  who  were  present,  proves  that  it  was  intended 
as  a  gift ;  and  though  others  speak  as  to  an  intention  being  expressed, 
inconsistent  with  the  written  document,  very  little  attention  can  be  paid 
to  statements  of  what  passed,  when  contradicted  by  the  act  of  the  party, 

as  evidenced  by  a  written  instrument There  is  not  very 

precise  evidence  as  to  the  time  when  these  bonds  got  into  the  possession 
of  the  plaintiff.  There  is  also  a  defect  of  evidence,  to  show  that  at  the 
time  at  which  the  transaction  *took  place,  M.  C.  was  jn  such  a  rA<m-, 
state  of  illness,  or  expectation  of  death,  as  would  warrant  a  sup-  L  J 
position  that  the  gift  was  made  in  contemplation  of  that  event.  These 
considerations,  however,  do  not  appear  to  ba  very  material,  because  I 
consider  the  language  of  the  assignment  itself  to  exclude  the  possibility 
of  treating  this  as  a  donatio  mortis  causa." 

Upon  the  same  principle  the  gift  of  a  cheque  upon  a  banker  is  not 
good  as  a  donatio  mortis  causa,  because  it  is  a  gift  which  can  only  be 
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made  effectual  by  obtaining  payment  of  it  in  the  donor's  lifetime,  and  is 
revoked  by  his  death.     See  Tate  v.  Hilbert,  2  Ves.  jun.  111. 

Although  there  be  an  actual  legal  transfer  of  property  such  as  stand- 
ing by  itself  alone,  would  amount  to  a  complete  gift  inter  vivos,  it  will 
nevertheless  be  a  donatio  mortis  causfi,  if  there  be  annexed  to  the  gift  a 
condition  either  express  or  implied  that  it  is  only  to  take  ei'eet  in  the  event 
of  the  death  of  the  giver,  and  upon  his  recovery  the  donee  will  be  a 
mere  trustee  (Staniland  v.  Willott,  3  Mac.  &  Gr.  664),  unless  there  be  a 
confirmation  of  the  gift,  so  as  to  convert  it  into,  or  give  it  the  effect  of, 
an  absolute  irrevocable  gift  inter  vivos  (lb.  681). 

3.  There  must  be  a  delivery  or  traditio  of  the  subject  of  the  gift  to 
the  donee  for  his  own  use  (Tate  v.  Hilbert,  2  Ves.  jun.  120) ;  or  upon 
trust  for  another  person  (Drury  v.  Smith,  1  P.  Wms.  405  ;  Farquhar- 
son  v.  Cave,  2  Coll.  36Y  ;  Moore  v.  Barton,  4  De  Q.  &  Sm.  511 ;  and 
see  Bibby  v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n.) ;  or  for  a  particular 
purpose:  see  Blount  v.  Burrow,  4  Bro.  C.  C.  11,  where  the  donor, 
twelve  days  before  his  death,  delivered  to  the  donee  four  India  bonds, 
to  enable  him  to  carry  on  and  maintain  a  law-suit,  which  the  donor  had 
commenced.  Lord  Commissioner  Eyre  held  it  to  be  a  good  donatio 
mortis  causa,  but  he  directed  an  issue,  to. try  whether  the  bonds  were 
delivered. 

It  was,  indeed,  argued  in  Hambrooke  v.  Simmons,  4  Russ.  25,  that  a 
donatio  mortis  causa  could  not  be  coupled  with  a  condition,  or  made 
subject  to  a  trust ;  but  as  an  issue  was  directed,  which  left  the  question 
of  law,  as  well  as  of  fact,  to  the  consideration  of  a  court  of  law,  the 
point  was  not  decided.  However,  in  the  subsequent  case  of  Hills  v. 
Hills,  8  M.  &  W.  401,  where  a  person  on  her  death-bed  gave  a  pocket- 
book,  containing  80L  in  cash  and  notes,  to  her  brother,  wishing  that  he 
should  bury  her,  and  that  he  should  have  all  she  had,  it  was  held  in  the 
Exchequer,  by  Abinger,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B., 
that  it  was  a  good  donatio  mortis  causa,  although  coupled  with  a  trust. 
"  I  cannot  see,"  said  Mr.  Baron  Rolfe,  "  how  the  annexation  of  a  trust 
to  the  gift  can  make  any  difference.  If  it  be  lawful  so  to  give  the  prop- 
erty out  and  *out  to  the  party  for  his  own  use,  I  cannot  see 
L  J  that  it  makes  any  difference,  that  with  it  he  is  to  pay  for  a  par- 
ticular thing.  If  a  man  on  his  death-bed  gives  another  1000L,  is  it  any 
addition  to  the  evils  attending  this  mode  of  bestowing  property,  that  he 
attaches  a  condition  to  it ;  as,  for  instance,  that  he  stipulates,  that  his 
brother  shall  receive  an  outfit  to  India  ?  The  case  of  Blount  v.  Burrow 
is  expressly  in  point,  and  disposes  of  the  question ;  and  I  have  no 
doubt  that  other  cases  might  be  found." 

These  decisions  rightly  follow  the  civil  law,  according  to  which  it  is 
clear,  that  a  donatio  mortis  causa  might  be  made  the  subject  of  a  trust 
or  condition.  "  Eorum  quibus  mortis  causa  donatum  est,  fide  committi 
quoquo  tempore  potest;  quod  fidei  commissum,  heeredes,  Salva  Falci- 
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diffi  ratione,  quam  in  his  quoque  donationibus  exemplo  legatorum,  lo- 
cum habere  placuit,  prsestabunt.  Si  pars  donationis  fideicommisso 
teneatur,  fideicommissum  quoque  munere  Falcidiae  fungetur.  Si  tamen 
alimenta  prsestari  voluit,  collationis  totum  onus  in  residuo  donationis 
esse  repondendum  erit  ex  defuncti  voluntate,  qui  de  majore  pecuniai 
prsestari  non  dubie  voluit  integra."  Dig.  lib.  31,  tit.  1,  1.  "77,  s.  1,  cited 
4  Russ.  27,  2  Coll.  356.  "  Ab  eo,  qui  neque  legatum  neque  fidei-com- 
missum, neque  heereditatem  vel  mortis  causS.  donationem  accepit  nihil 
per  fideicommissum  relinqui  potest."  Cod.  lib.  6,  tit.  1,  9,  42,  cited  4 
Russ.  27.     Sed  vide  Bibby  v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n. 

A  delivery  in  order  to  be  effectual  must  be  made  either  to  the  donee 
himself  or  to  some  one  for  him.  A  mere  delivery  to  an  agent,  in  the 
character  of  agent  for  the  giver,  will  not  be  sufficient  (Farquharson  v. 
Gave,  2  Coll.  356,  367) ;  the  delivery  also  when  there  are  any  declara- 
tions made  by  the  donor  relative  to  the  subject-matter  of  the  gift, 
should  be  contemporaneous  with  them :  Thompson  v.  Heffeman,  4  D. 
&  War.  285  ;  Hawkins  v.  Blewitt,  2  Esp.  664)  ;  and  even  if  there  be  a 
delivery  to  the  donee  or  to  some  one  for  him,  it  will  not  be  good  unless 
the  donor  (subject  of  course  to  the  ordinary  condition  making  void  the 
gift,  which  is  always  either  expressed  or  implied  in  case  of  his  recovery) 
parts  with  the  dominion  over  the  thing  given.  Thus  in  Hawkins  v. 
Blewitt  (2  Esp.  663),  in  an  action  of  trover  for  a  box  containing  money 
and  wearing  apparel,  by  an  administrator,  the  case  on  the  part  of  the 
plaintiff  was,  that  the  intestate  in  his  last  illness  ordered  the  box  to  be 
carried  to  the  house  of  the  defendant,  who  was  his  aunt,  and  to  be  de- 
livered to  her  ;  but  he  gave  no  other  directions  respecting  it,  nor  said 
anything  about  giving  it  to  her.  It  was,  however,  further  given  in  evi- 
dence, that  on  the  next  day,  the  key  was  brought  to  the  intestate,  who 
desired  it  to  be  *taken  back,  saying  that  he  should  want  some  r  _,._,._-, 
articles  of  clothing  out  of  it.  The  plaintiff  had  a  verdict.  Lord  L  -■ 
Kenyon,  C.  J.,  said,  "  In  the  case  of  a  donatio  mortis  causa,  possession 
must  be  immediately  given  ;  that  has  been  done  here :  a  delivery 
has  taken  place,  but  is  also  necessary  that  by  parting  with  the  possession, 
the  deceased  should  also  part  with  the  dominion  over  it.  That  has  not 
been  done  here.  The  bringing  back  the  key  by  her  the  next  morning 
to  the  intestate,  and  his  declaration  that  he  should  want  one  of  the  ar- 
ticles of  his  apparel  contained  in  it,  are  sufficient  to  show  that  he  "had 
no  intention  of  making  any  gift  or  disposition  of  the  box.  It  seems 
rather  to  have  been  left  in  the  defendant's  care  for  safe  custody,  and 
was  so  considered  by  herself."  See  also  Beddell  v.  Dobree,  10  Sim. 
244  ;   Tapley  v.  Kent,  1  Robert,  400. 

A  delivery  of  a  thing  by  way  of  symbol,  according  to  the  opinion 
of  Lord  Hardwicke,  in  the  principal  case,  is  not  a  sufficient  delivery. 
Thus,  he  held  that  the  delivery  of  the  receipts  for  South  Sea  Stock  was 
not  a  sufficient  delivery  to  constitute  a  donatio  mortis  causa,  but  he 
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said  that  an  actual  transfer,  or  something  amounting  to  that,  would 
have  been  necessary.  And  it  has  been  held  that  the  delivery  of  the 
book  of  a  depositor  in  a  savings-bank,  is  not  a  sufficient  delivery  to 
constitute  a  donation  of  the  money  deposited  :  M'  Oonnell  v.  Murray, 
3  I.  R.  Eq.  460.  Nor  will  the  delivery  of  a  note  not  payable  to  the 
bearer  {Miller  v.  Miller,  3  P.  Wms.  356)  ;  nor  in  general  of  a  cheque 
upon  a  banker  (Tate  v.  Eilbert,  2  Ves.  jun.  Ill  ;  4  Bro.  C.  C.  286),  if 
not  presented  before  the  donor's  death  (Hewitt  v.  Kaye,  6  L.  R.  Eq. 
198),  although  the  pass-book  be  delivered  up  with  the  cheque  (Beak  v. 
Beak,  13  L.  R.  Eq.  489  ;  26  L.  T.  Rep.  N.  S.  281),  be  a  sufficient  de- 
livery. See,  also,  Bromley  v.  Brunton,  6  L.  R.  Eq.  275,  where  the 
gift  was  inter  vivos.  The  ground  of  these  decisions  is  this,  that  a 
cheque  has  no  relation  to  the  donor's  death :  it  is  a  gift  to  take  place 
immediately,  and,  being  merely  an  authority  to  receive  a  sum  of  mone3r, 
it  is  effectually  revoked  by  the  death  of  the  donor.  However,  in  Law- 
son  v.  Lawson,  1  P.  Wms.  41,  where  A.,  during  his  last  illness,  drew  a 
bill  upon  a  goldsmith  for  the  payment  of  1007.  to  his  wife,  with  a 
written  indorsement  that  the  money  was  "  to  buy  her  mourning,"  and 
A.  delivered  the  note  to  his  wife,  it  wa,s  held  that  she  was  entitled  to 
the  money.  And  Lord  Rosslyn,  in  Tdte  v.  Hilbert,  2  Ves.  jun.  Ill, 
notwithstanding  Lord  Hardwicke,  in  the  principal  case,  throws  some 
doubt  upon  it,  considered  the  case  perfectly  well  decided.  "  For,"  he 
observed,  "  taking  the  whole  bill  together,  it  is  an  appointment  of  the 
r*Q3nl  money  m  the  banker's  hands  to  the  extent  of  100Z.,  for  *the 
particular  purpose  expressed  in  a  written  appointment ;  which 
is  a  purpose  that  necessarily  supposes  his  death." 

In  Jones  v.  Selby,  Prec.  Ch.  300,  where  it  was  held  by  Sir  John 
Trevor,  M.  R.,  that  the  delivery  of  the  key  of  a  trunk,  with  words  of 
gift  of  the  trunk  and  its  contents,  was  a  good  delivery  of  a  tally  upon 
government  for  500/.  contained  in  the  trunk,  Lord  Hardwicke  observes, 
that  the  transaction  "  amounted  to  the  same  thing  as  a  delivery  of  pos- 
session of  the  tally,  provided  it  was  in  the  trunk  at  the  time." 

In  Boutts  v.  Ellis,  4  De  G.  M.  &  G-.  249,  a  person  four  days  before 
his  death  said  to  his  wife :  "  I  am  a  dying  man,  you  will  want  money 
before  my  affairs  are  wound  up."  On  the  following  day  he  signed  and 
delivered  to  her  a  crossed  cheque  upon  his  bankers  for  1000L,  and  on 
the  next  clay  but  one,  remembering  that  the  cheque  was  crossed,  he 
asked  a  friend  who  visited  him  to  take  it ;  and  give  the  wife  another 
for  it ;  which  the  friend  did,  but  his  cheque  was  post-dated.  The 
donor's  cheque  was  paid  before  his  death  to  his  friend,  who,  after  that 
event,  gave  to  the  widow  a  cheque  not  post-dated  for  the  other.  It  was 
held  by  the  Lords  Justices,  affirming  the  decision  of  Sir  J.  Romilly,  M. 
R.  (reported  17  Beav.  121),  that  the  transaction  constituted  a  good 
donatio  mortis  causa. 

The  case  of  Snellgrove  v.  Baily,  (3  Atk.  214,  Ridg.  Ca.  t.  Hardw. 
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202)  has  established,  that  there  may  be  a  donatio  mortis  causa  of  a  bond, 
though  not  of  a  mere  simple  contract  debt,  nor  by  the  delivery  of  a 
mere  symbol.— Per  Sir  John  Leach,  Y.  C,  in  Gardner  v.  Parker,  3 
Madd.  185  ;  and  see  Blount  v.  Burrow,  4  Bro.  C.  C.  f  1 ;  Hirst  v.  Beach, 
5  Madd.  351,  356  ;  Wavering  v.  Yorke,  2  Coll.  363,  n.  So,  likewise,  of 
banknotes  (Shanley  v.  Harvey,  2  Ed.  Rep.  125  ;  Ashton  v.  Dawson,  Sel. 
Ch.  Cas.  14)  ;  of  a  deposit-note  given  by  a  bank  to  the  donor  (Witt  v. 
Amis,  1  Best  &  Sm.  109),  and,  it  seems,  also,  of  all  other  notes,  or  bills 
payable  to  the  bearer  (Miller  v.  Miller,  3  P.  Wms.  356  ;  Hill  v.  Chap- 
man, 2  Bro.  C.  C.  612 ;  and  see  Jones  v.  Selby,  Prec.  Ch.  300  ;  Bibby 
v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n.),  or  to  order,  though  not  indorsed 
by  the  donor  (Rankin  v.  Weguelin,  2*1  Beav.  309  ;  Veal  v.  Veal,  lb. 
303).  And  the  delivery  of  a  bond  is  still  sufficient  as  a  donatio  mortis 
causa  of  the  debt  for  which  it  is  a -security,  although  an  action  may,  in 
certain  cases,  be  maintained  at  law  without  profert  of  the  bond  :  Duf- 
field  v.  Elwes,  1  Bligh,  N.  S.  543.  So  likewise  a  policy  of  insurance  on 
the  life  of  the  donor  will  pass  by  delivery  as  a  donatio  mortis  causa  : 
Witt  v.  Amis,  1  Best  &  Sm.  109  ;  Amis  v.  Witt,  33  Beav.  619. 

A  delivery  of  the  mortgage  deeds  of  real  estate  will  constitute 
*a  valid  donatio  mortis  causa.  This  was  decided  in  the  case  of  r*noi  -i 
Buffield  v.  Elwes,  1  Bligh,  X.  S.  49Y  ;  1  Dow.  &  C.  1,  in  the  L  J 
House  of  Lords  (reversing  the  decision  of  Sir  John  Leach,  Y.  C,  re- 
ported 1  S.  &  S.  239).  In  that  case,  a  man,  in  contemplation  of  speedily 
approaching  death,  wishing  to  make  a  larger  provision  for  his  daughter 
than  he  had  done  by  will,  delivered,  or  caused  to  be  delivered,  to  her, 
certain  deeds,  which  consisted  of,  1.  A  conveyance  in  fee  of  lands  to 
secure  2927Z.,  with  the  usual  covenant  for  payment  of  the  money  lent, 
and  a  bond,  by  way  of  collateral  security.  2.  An  assignment  of  a 
mortgage  debt  of  30,000Z.,  and  of  a  judgment  for  that  sum  recovered 
on  a  bond,  with  the  conveyance  of  the  land,  and  the  usual  covenant  for 
the  payment  of  the  money.  Sir  John  Leach,  Y.  C,  in  deciding  that 
the  gift  did  not  constitute  a  good  donatio  mortis  causS  even  of  the 
bond,  which  accompanied  one  of  the  mortgages,  observed,  that  where 
delivery  would  not  constitute  a  complete  gift  inter  vivos,  it  could  not 
create  a  donatio  mortis  causii,  because  it  would  not  prevent  the  prop- 
erty from  vesting  in  the  executors;  and,  as  a  court  of  equity  would 
not  inter  vivos  compel  a  party  to  complete  his  gift,  so  it  would  not 
compel  the  executor  to  complete  the  gift  of  his  testator.  The  delivery 
of  a  mortgage  deed  could  not  pass  the  property  inter  vivos  :  first,  be- 
cause the  action  for  the  money  must  still  be  in  the  name  of  the  donor ; 
and,  secondly,  because  the  mortgagor  is  not  compellable  to  pay  the 
money  without  having  back  the  mortgaged  estate,  which  could  only  pass 
by  the  deed  of  the  mortgagee  ;  and  no  court  would  compel  the  donor  to 
complete  his  gift  by  executing  such  a  deed.  As  to  the  case  where  the 
bond  accompanied  the  mortgage,  he  came  to  the  same  conclusion,  as 


1226 


DONATIO  MORTIS  CAUSA. 


he  thought  that  the  delivery  of  the  bond,  where  there  is  also  a  mort- 
gage, cannot  be  considered  as  a  gift  completed,  as  the  mortgagor  had 
a  right  to  resist  the  payment  of  the  bond,  without  a  reconveyance  of 
the  estate ;  and  it  could  not  be  maintained,  that  the  donor  of  the  bond 
would  be  compelled  to  complete  his  gift  by  such  reconveyance.  It  was 
held,  however,  by  the  House  of  Lords,  that  there  was  a  good  donatio 
mortis  causS,  and  that  the  daughter  was  entitled  to  the  benefit  of  the 
securities.  "  If,"  said  Lord  Eldon,  "  the  delivery  of  a  bond  would,  as 
it  is  admitted — (notwithstanding  any  change  in  the  doctrine  about  pro- 
fert) — if  the  delivery  of  a  bond  would  give  the  debt  in  that  bond,  so  as 
to  secure  to  the  donee  of  that  bond  the  debt  so  given  by  the  delivery 
of  the  bond,  the  question  is,  whether,  the  person  having  got,  by  the  de- 
livery of  that  bond,  a  right  to  call  upon  the  executor  to  make  his  title 
by  suing  or  giving  him  authority  to  sue  upon  the  bond,  what  are  we  to 
1**9321  *^°  w*th  *ne  other  securities  if  they  are  not  given  up  ?  But 
there  is  another  question,  to  which  an  answer  is  to  be  given  : 
What  are  we  to  do  with  respect  to  the  other  securities,  if  they  are  de- 
livered ?  In  the  one  case,  the  bond  and  mortgage  are  delivered  ;  in  the 
other  the  judgment,  which  is  to  be  considered  on  the  same  ground  as 
a  specialty,  is  delivered ;  with  that,  the  evidences  of  the  debts  are  all 
delivered.  The  instrument  containing  the  covenant  to  pay  is  delivered. 
They  are  all  delivered  in  such  a  way  that  the  donor  could  never  have 
got  the  deeds  back  again.  Then  the  question  is,  whether,  regard  being 
had  to  what  is  the  nature  of  a  mortgage,  contra-distinguishing  it  from 
an  estate  in  land,  those  circumstances  clo  not  as  effectually  give  the 
property  in  the  debt  as  if  the  debt  was  secured  by  a  bond  only  ? 

"  The  opinion  which  I  have  formed  is,  that  this  is  a  good  donatio 
mortis  causa,  raising  by  operation  of  law  a  trust ;  a  trust  which,  being 
raised  by  operation  of  law,  is  not  within  the  Statute  of  Frauds,  but  a 
trust  which  a  court  of  equity  will  execute."  See  also  Merideth  v.  Wat- 
son, 11  Jur.  1063  ;  Re  Paterson,  10  Jur.  N.  S.  (V.  C.  S.)  578. 

The  delivery  by  a  creditor  to  the  debtor  or  his  agent  of  that  which  is 
essential  to  the  recovery  of  the  debt  is,  it  seems,  sufficient.  Thus,  in 
Moore  v.  Darton,  4  De  G.  &  Sm.  517,  where,  upon  a  loan,  the  borrower 
had  given  the  lender  a  receipt  in  the  following  form  :  "  Received  of  Miss 
Darton  500'.,  to  bear  interest  at  4".  per  cent,  per  annum,"  it  was  held  by 
Lord  Justice  Knight  Bruce  (then  V.  C.)  that  a  delivery  of  the  receipt 
to  an  agent  of  the  borrower  by  the  creditor  on  her  death-bed  stating 
that  she  wished  the  debt  to  be  cancelled,  was  a  good  donatio  mortis 
causa.  "  It  is  true,"  said  his  Lordship,  "  that  the  delivery  of  a  bond  is 
not  the  delivery  of  the  mere  evidence  of  a  debt,  for  it  is  the  delivery  of 
that  without  which  the  debt  would  not  have  been  a  specialty.  Its  con- 
tinuance in  existence  is  not  now  material,  however  that  might  have  been 
considered  formerly.  The  delivery  of  an  instrument  creating  a  specialty 
debt,  without  which  it  would  not  have  been  a  specialty  debt,  as  in  the 
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case  of  a  bond,  would  be  sufficient  for  the  purpose  of  a  donatio  mortis 
causa ;  and  so  Lord  Eldon  decided  as  to  a  mortgage.  That,  however,  I 
agree,  does  not  go  the  length  of  deciding  that  the  delivery  of  the  mere 
evidence  of  a  debt  would  be  sufficient.  In  this  case  there  was  something 
more.  The  document  here  has  been  called  a  receipt,  and  is  a  receipt  in 
a  sense,  but  it  is  not  a  receipt  in  the  ordinary  acceptation  of  that  term. 
It  was  a  document  contemporaneous,  I  take  it,  with  the  creation  of  the 
debt.  It  was  delivered  to  the  *agent  of  the  debtor  himself.  The  r^qoq-i 
debt  was  a  debt  carrying  interest.  A  mere  debt  of  500L,  would 
have  arisen  from  a  loan,  without  any  writing.  But  it  would  not  have 
been  a  debt  carrying  interest,  without  a  contract  to  that  effect  beyond 
the  advance.  That  particular  contract  I  agree  might  have  been  entered 
into  without  writing ;  but  as  it  was  created  by  writing,  proof  of  the 
writing,  if  possible,  was  essential  to  recovery  upon  the  contract.  This 
writing  was,  therefore,  essential  to  the  proof  of  the  contract ;  and  it  is 
this  writing  which  was  in  substance  delivered  mortis  causa  to  the  per- 
son owing  the  mone}r.  In  my  opinion  it  is  consistent  with  what  was 
said  by  Lord  Hardwicke,  Lord  Rosslyn,  and  Lord  Eldon,  with  the  civil 
law,  and  our  own,  to  hold  as  I  do,  that  this  was  a  sufficient  delivery  to 
constitute  a  donatio  mortis  causa,  which,  in  my  judgment,  it  was  in- 
tended to  be." 

It  is  clear  that  a  donatio  mortis  causa  cannot  be  made  merely  by 
parol,  without  delivery,  as  in  the  case  of  the  alleged  gift  of  the  house- 
hold goods  and  plate  in  the  principal  case :  see  Tate  v.  Hilbert,  2  Ves. 
jun.  120  ;  Smith  v.  Smith,  2  Stra.  955. 

In  Spratley  v.  Wilson,  1  Holt,  10,  Gibbs,  C.  J.,  held  that  it  was  a 
sufficient  delivery  where  a  person  in  extremis  said,  "  I  have  left  my 
watch  at  Mr.  R.'s,  at  Charing  Cross  :  fetch  it  away,  and  I  will  make  you 
a  present  of  it ;  "  but,  upon  this  case  being  cited  in  Bunn  v.  Markham, 
1  Taunt.  227,  Gibbs,  C.  J.,  desired  that  it  might  be  laid  out  of  the  con- 
sideration of  counsel,  for  that,  immediately  after  that  trial,  he  perceived 
that  what  he  had  somewhat  unprovidently  thrown  out  could  not  be 
maintained,  because  a  delivery  was  wanting,  and  he  had  accordingly 
written  a  remark  to  that  effect  at  the  end  of  bis  own  note  of  the  case. 

In  Bunn  v.  Markham,  7  Taunt.  224,  a  person,  supposing  himself  in 
extremis,  caused  India  bonds,  bank  notes,  and  guineas,  to  be  brought 
out  of  his  iron  chest,  and  laid  on  his  bed ;  he  then  caused  them  to  be 
sealed  up  in  three  parcels,  and  the  amount  of  the  contents  to  be  written 
on  them,  with  the  words,  "  For  Mrs.  and  Miss  C.,"  the  plaintiffs ;  he 
then  directed  the  brother  to  replace  them  in  the  iron  chest,  to  be  locked 
up,  the  keys  to  be  sealed  up,  and  directed  "  to  be  delivered  to  J."  (his 
solicitor),  and  one  of  his  executors,  after  his  decease,  and  replaced  in 
his  own  custody  near  his  bed  ;  and  afterwards  spoke  of  this  property  as 
given  to  the  plaintiffs.  It  was  held  not  to  be  a  donatio  mortis  causa, 
for  want  of  a  sufficient  delivery,  and  on  account  of  the  donor  continu- 
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ing  in  possession.     See,  also,  Farquharson  v.  Gave,  2  Coll.  356  ;  Walsh 
r*qoA-\  v-  Studdart,i  D.  &  W.  159  ;  Thompson  v.  Heffeman,  4  D.  &  *W. 
285  ;  Powell  v.  Hellicar,  27  Beav.  261 ;  Maguire  v.  Dodd,  9  Ir. 
Ch.  Rep.  452. 

In  the  principal  case,  Lord  Hardwicke  says,  "  that  a  gift  mortis 
causa  may  be  made  in  writing  as  well  as  otherwise,  and  that  so  it  might 
by  the  Roman  and  civil  law."  And  see  his  observations  in  Johnson  v. 
Smith,  1  Yes.  314 ;  and  Lord  Rosslyn,  in  Tate  v.  Hilbert,  2  Ves.  jun. 
120,  says,  that  "perhaps  it  might  not  be  difficult  to  conceive  that  it 
might  be  by  deed  or  by  writing."  But  a  gift  in  writing,  without  deliv- 
ery, would  probably  be  considered  as  testamentary ;  Rigden  v.  Vallier, 
2  Ves.  258  ;  Tapley  v.  Kent,  1  Robert.  400. 

The  evidence  to  establish  a  donatio  mortis  causa  should  be  clear  and 
satisfactory,  especially  in  those  cases  where  the  relation  between  the 
donor  and  donee  is  such  as  to  give  rise  to  suspicion  that  undue  influ- 
ence may  have  been  used,  as  in  the  case  of  an  alleged  donation  from  a 
client  to  his  solicitor  (  Walsh  v.  Studdart,  4  D.  &  W.  159),  or  from  a 
person  in  extremis  to  a  priest  attending  him  to  administer  the  last  offices 
of  religion  (  Thompson  v.  Heffeman,  lb.  285). 

There  is  no  absolute  rule  of  the  Court  that  a  gift  of  this  kind  may 
not  be  established  by  the  evidence  of  the  claimant  alone :  M' Gonnell  v. 
Murray,  3  I.  R.  Eq.  465,  but  there  is  no  class  of  questions  in  which  it 
is  more  important  that  corroborating  testimony  should  be  insisted  on. 
lb.     "  The  civil  law,"  says  the  Master  of  the  Rolls  of  Ireland,  ''  re- 
quired five  witnesses  to  establish  such  a  gift ;  a  will  requires  two  with 
us.     It  is  difficult  to  suppose  that  it  was  not  by  an  oversight  that  the 
legislature  made  no  provision  respecting  gifts  of  this  sort ;  but,  though 
our  law  does  not  define  the  number  of  witnesses  required,  it  is  laid 
down  in  all  the  cases  where  judges  have  commented  on  the  evidence 
necessary  to  support  a  donatio  mortis  causa,  that  it  must  be  established 
by  clear  evidence.     The  proof  must  be  more  than  is  required  merely  to 
turn  the  scale  in  favour  of  one  of  two  equally  probable  conclusions.     It 
must  establish  to  the  satisfaction  of  the  Court  that  the  claimant's  case 
is  not  only  probable,  but  reasonably  free  from  doubt.     In  the  ease  of 
Gosnahan  v.  Grice  (15  Moo.  P.  C.  C),  some  observations  are  made  as 
to  the  danger  of  the  Court  acting  on  the  evidence  of  the  claimant  alone. 
"Without  any  intention  to  commit  perjury  there  is  a  natural  tendency 
in  the  human  mind  to  believe  what  we  wish.   Quod  volumus  facile  credi- 
mus.     A  very  slight  change — perhaps  of  a  single  word — may  make  a 
very  material  difference  in  the  meaning  of  the  language  deposed  to. 
There  is  great  clanger  of  its  being  misrepresented  by  any  witness  from 
r*Q3<0  being  originally  misunderstood  or  ^inaccurately  remembered;  but 
a  claimant,  proving  his  own  case,  has  to  guard  himself  against 
an  additional  tendency  to  both  sources  of  error.     There  is,  of  course, 
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all  the  suspicion  always  attaching  to  an  interested  witness  as  regards 
candour  and  truthfulness:  "  M'Gonnell  v.  Murray,  3  I.  R.  Eq.  465. 

-Where  there  is  any- doubt,  whether,  in  point  of  fact,  there  was  that 
which  would  constitute  a  good  donatio  mortis  causfi,  if  in  point  of  law 
the  subject  of  it  can  be  made  the  subject  of  a  donatio  mortis  causa,  it 
is  a  very  familiar  thing  to  direct  an  issue  or  issues  to  try  that  fact. — 
Per  Lord  Eldon,  in  Duffield  v.  Elwes,  1  Bligh,  N.  S.  531  ;  and  see 
Blount  v.  Burrow,  4  Bro.  C.  C.  71  ;  Gillespie  v.  Croker,  16  I.  Ch. 
Rep.  182. 

A  donatio  mortis  causa  resembles  a  legacy,  inasmuch  as  it  is  ambu- 
lator and  incomplete  during  the  life  of  the  donor,  and  may  be  revoked 
by  him  at  any  time  before  death,  and  is  liable,  to  his  debts  on  a  defi- 
ciency of  assets  (Smith  v.  Casen,  1  P.  Wms.  406) ;  is  subject  to  legacy 
duty  (36  Geo.  3,  c.  52,  s.  7  ;  8  &  9  Vict.  c.  76)  ;  and  may  be  made  to  the 
wife  of  the  donor:  Jones  v.  Selby,  Prec.  Ch.  300  ;  Johnson  v.  Smith, 
1  Yes.  314  ;  Tate  v.  Leithead,  Kay,  658,  659.  And  in  these  respects 
(except  as  to  a  gift  to  a  wife,  ante,  p.  494)  it  differs  from  a  gift  inter 
vivos. 

A  donatio  mortis  causa  differs  in  another  important  respect  from  a 
gift  inter  vivos,  inasmuch  as  a  gift  mortis  causa  must  be  accompanied 
by  a  delivery,  whereas  a  gift  inter  vivos  is  complete  if  made  by  deed  ; 
or  if  made  by  parol  it  is  accepted  by  the  donee.  See  notes  to  Ellison 
v.  Ellison,  ante,  p.  260.  The  notes  of  Mr.  Serjeant  Manning,  to  Lunn 
v.  Thornton,  1  C.  B.  381  ;  and  The  London  and  Brighton  Railway 
Company  v.  Fairclough,  2  Man.  &  Gr.  691;  and  the  note  to  David. 
Conveyancing,  vol.  2,  p.  695,  3rd  ed. 

But  a  donatio  mortis  causa  differs  from  a  legacy,  inasmuch  as  it  does 
not  require  probate,  and  is  taken  against,  and  not  from,  the  executor, 
whose  assent  to  its  enjoyment  is  not  necessary.  Thus,  in  Thovipson  v. 
Hodgson,  2  Stra.  777,  where  an  executor  proceeded  in  the  spiritual 
court  against  a  person  for  taking,  without  his  consent,  a  tankard,  which 
the  testator  gave  to  him,  if  he  died  of  his  then  sickness,  a  court  of 
common  law  granted  a  prohibition,  as  it  was  not  a  legacy  but  a  donatio 
mortis  causa,  the  validity  whereof  might  be  tried  in  an  action  of  trover. 

Where  the  property  in  a  thing  made  the  subject  of  a  donatio  mortis 
causS,  does  not  pass  by  delivery,  as,  for  instance,  in  the  case  of  a  bond, 
the  donee  majr,  upon  indemnifying  the  personal  representatives  of  the 
donor,  sue  in  their  names  for  the  debt  secured  by  such  bond :  Gardner 
v.  Parker,  3  Madd.  184. 

If  the  donor  recover  of  his  illness,  *or  if  he  resume  the  pos- 

T*9361 
session  of  the  gift,  it  will  be  defeated.     "All  the  cases,"  says  L         J 

Gibbs,  C.  J.,  "  agree,  that  if  the  donor  resumes  the  possession,  it  ends 

the  gift.     Lord  Hardwicke  expressly  so   holds,  in   Ward  v.  Turner, 

where  it  suited  the  purpose  of  the  counsel  to  argue,  that,  if  the  donor, 

after  making  a  complete  delivery,  receives  back  the  article,  the  donation 
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remains  perfect.  Lord  Hardwicke  immediately  denied  that  proposi- 
tion, and  held,  that  if  the  possession  of  the  donee  do  not  continue,  the 
gift  is  at  an  end  :"  Bunn  v.  Markham,  7  Taunt.-  231. 

But  if  the  donor  does  not  resume  the  gift,  he  cannot  revoke  it  by 
will,  for  upon  his  death  the  gift  becomes  complete.  See  Jones  v.  Selby, 
Prec.  Ch.  300  ;  it  was,  however,  decided  in  that  case,  that  a  donatio 
mortis  causa  may  be  satisfied  by  a  legacy. 

It  is  clear  that  the  donee  may  be  put  to  his  election,  if  the  subject  of 
the  donation  is  bequeathed  to  another  person,  and  some  benefit  is  confer- 
jed  by  the  will  upon  the  donee.     See  Johnson  v.  Smith,  1  Ves.  314. 

The  Wills  Act  (1  Vict.  c.  26)  has  not  abolished  donations  mortis 
causa,  and  they  have  been  since  expressly  recognized  by  8  &  9  Vict.  c. 
76,  s.  4.  With  reference  to  this  subject,  Lord  Justice  Knight  Bruce, 
when  Vice-Chancellor,  observed  :  "  I  confess  that  it  appeared  to  me  not 
free  from  doubt,  whether  the  Wills  Act  had  not  precluded  any  dona- 
tions mortis  causa  from  taking  effect.  But  it  does  not  seem  to  have 
ever  been  so  decided  or  so  argued.  If  against  the  ordinary  rules  of  con- 
struction, a  statute  passed  for  the  purposes  of  the  revenue  can  be  refer- 
red to  for  the  purpose  of  determining  a  question  of  law  beyond  its 
scope,  it  appears  that  a  Revenue'Act  has  in  a  manner  recognized  the 
existence  of  such  gifts.  My  own  opinion  is,  that  according  to  the  true 
interpretation  of  the  Wills  Act,  that  statute  does  not  avoid  such  dona- 
tions."    Moore  v.  Barton,  4  De  G.  &  Sm.  519. 


[A  gift  must  ordinarily  be  abso- 
lute, or  at  all  events  not  suscep- 
tible of  being  recalled  by  the 
donor.  The  right  of  property 
must  pass  irrevocably  and  at  once; 
and  a  condition  that  it  shall  not 
vest  till  the  donor's  death,  or  that 
it  shall  revert  if  he  survives,  will 
invalidate  the  transfer ;  The  Bank 
v.  Balcom,Sb  Conn.  351  ;  Craig  v. 
Kittridge,  46NewHamp.  57.  Such 
a  condition  is  only  admissible  dur- 
ing the  stress  of  illness,  or  of  some 
present  peril ;  Irish  v.  Nutting,  47 
Barb.  360  ;  Gourlegr.  Lisenbigler, 
1  P.  F.  Smith,  345.  If  one  who  is 
about  to  depart  on  a  dangerous 
expedition  places  a  bond  or  chattel 
in  the  hands  of  another  for  safe 
keeping   during   his    life,  and   to 


be  delivered  to  a  third  person, 
if  he  does  not  return  the  thing 
given  will  belong  to  his  executors, 
and  not  to  the  donee ;  Irish  v. 
Nutting  ;  Gourley  v.  Lisenbigler. 
It  is  not  enough  that  the  donor 
acts  in  view  of  death ;  the  danger 
must  be  instant  or  close  at  hand  ; 
and  a  soldier  who  is  about  to  join 
his  regiment  in  time  of  war  cannot 
make  a  donatio  causa  mortis,  or  any 
gift,  which  is  to  take  effect  in  the 
event  of  his  death  during  the  cam- 
paign ;  Gourley  v.  Lisenbigler ; 
Irish  v.  Nutting ;  Dexheimer  v. 
Grantier,  5  Robinson,  216.  Such, 
at  least,  are  the  authorities  where 
the  gift  is  confided  to  a  third 
person,  to  be  handed  over  in  the 
event  of  the  donor's  death ;  and 
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the  result  would  probably  be  the 
same  if  the  delivery  were  imme- 
diate to  the  donee. 

It  would,  nevertheless,  appear 
that  where  money  or  securities  are 
placed  in  the  hands  of  one  who 
promises  to  apply  them  to  the  use 
of  a  third  person  in  the  event  of 
the  donor's  death,  the  transfer  may 
be  valid  as  a  trust,  although  he  re- 
serves the  right  to  draw  on  the 
fund,  or  stipulates  that  it  shall  be 
returned  if  he  survives  the  peril 
which  he  is  about  to  incur  ;  Blan- 
chard  v.  Sheldon,  43  Vermont, 
512 ;  Baker  v.  Williams,  43  In- 
diana, 541 ;  and  in  Gass  v.  Simp- 
son, 4  Coldwell,  288,  and  Baker  v. 
Williams,  541,  cases  nearly  the 
same  as  Gourley  v.  Lisenbigler, 
were  determined  in  favor  of  the 
donee.  So  in  Virgin  v.  Gaither, 
42  Illinois,  39,  a  gift  of  the  bulk 
of  a  soldier's  propertj'  on  the  eve 
of  "  his  starting  to  the  front,"  with 
a  proviso,  that  it  should  be  re- 
turned if  he  survived,  was  held  to 
be  valid,  unless  it  was  fraudulent 
as  against  his  creditors.  There 
seems  to  be  no  sufficient  reason 
why  a  gift  perfected  by  delivery, 
may  not  be  subject  to  a  condition 
that  the  right  of  property  shall 
revert  if  the  donor  returns,  or  on 
the  happening  of  any  other  event. 
See  Nicholas  v.  Adams,  2  Whar- 
ton 11,  22.  There  may  doubtless, 
said  C.  J.  Gibson,  in  this  case,  "  be 
a  conditional  gift  where  death  is 
not  expected  ;  but  in  that  case  the 
condition  would  have  to  be  ex- 
pressed and  the  contingency  speci- 
fied ;  in  the  donatio  mortis  causa 
both  are  implied  from  the  occa- 
sion." 


Gifts  causa  mortis  are  not  favor- 
ed, from  the  opening  which  they 
afford  to  fraud  ;  Hatch  v.  Atkinson, 
56  Maine,  324  ;  Dale  v.  Lincoln,  31 
Id.  422.  The  evidence  should  be 
clear  and  explicit  in  every  essen- 
tial particular ;  Jones  v.  Selby,  Prec. 
in  Ch.  300 ;  and  it  has  been  said 
that  the  uncorroborated  testimony 
of  the  donee  will  not  suffice  ;  Cut- 
ting v.  Gilman,  41  New  Hampshire 
141 ;  see  Harris  v.  Clark,  3  Com- 
stock,  121 ;  Kenney  v.  The  Public 
Ad'or,  2  Bradford,  319.  It  must  ap- 
pear that  possession  was  not  sur- 
reptitiously obtained ;  and  proof 
that  the  donee  came  into  pos- 
session will  not  suffice,  unless  it 
is  also  shown  that  he  did  so  in 
pursuance  of  the  donor's  wish  or 
command  ;  Delamotte  v.  Taylor,  1 
Redfleld,  Surrogate  R.  411,  421; 
Kinney  v.  The  Public  Ad'or. 
In  the  case  last  cited,  one  who  had 
nursed  a  dying  man  produced  his 
watch,  and  claimed  to  have  received 
it  as  a  gift,  and  it  was  held  that  he 
could  not  rely  on  his  possession  of 
the  watch  as  evidence  of  delivery, 
and  must  call  some  disinterested 
witness  to  prove  that  the  watch 
was  placed  in  his  hands  as  a  gift. 
In  like  manner,  a  son,  who  has  ac- 
cess to  his  father's  papers  at  his 
death,  cannot  establish  the  forgive- 
ness of  a  debt,  by  producing  the 
note  or  bond  with  the  signature 
torn  off  or  cancelled ;  Green  v. 
Green,  41  New  York,  552. 

A  gift  during  extreme  illness  is 
presumably  causa  mortis,  al- 
though nothing  is  said  to  indicate 
that  the  donor  does  not  mean  to 
part  with  the  title  absolutely,  or 
intends  that  it  shall  revert  if  he 
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survives,  ante  ;  Meach  am  v.  Mea- 
cham,  24  Vermont,  49  ;  Delamotte 
v.  Taylor,  1  Redfield,  41*7,  421. 
But  the  presumption  may  be  ex- 
cluded by  proof  that  he  was  igno- 
rant of  his  danger,  or  meant  the 
donee  to  have  the  property  in  any 
event ;  Rhodes  v.  Child's,  14  P. 
F.  Smith,  18.  See  Dresser  v. 
Dresser,  46  Maine,  48.  In  Mea- 
chani  v.  Meacham,  a  gift  by  a  deed 
from  a  husband  in  the  last  stages 
of  consumption  to  his  wife,  which 
would  have  failed  if  regarded  as 
absolute,  as  being  out  of  due  pro- 
portion to  his  means,  ante,  434,  was 
sustained  by  the  aid  of  extrinsic 
proof  that  she  was  not  to  take 
unless  he  died,  the  court  holding 
that  the  instrument  should  be  re- 
formed in  accordance  with  the 
manifest  design.  It  has  been  said 
on  the  other  hand,  that  abso- 
lute words  of  gift  will  not  be  con- 
trolled by  proof  that  the  giver 
was  on  his  death-bed,  unless  it  ap- 
pears affirmatively  that  he  knew 
his  danger,  Rhodes  v.  Ghilds,  and 
did  not  expect  to  live  ;  but  the 
question  arose  between  the  donee 
and  next  of  kin,  and  might  have 
been  decided  differently  if  the 
donor  had  recovered  and  re- 
claimed the  propei^. 

It  is  universally  conceded  that  if 
the  donor  recovers,  or  survives  the 
donee,  the  gift  will  fail.    There  is  a 
third^condition,  that  if  the  donor 
changes  his  mind,  he  may  revoke 
the   gift.      There    are    numerous 
dicta  to  this  effect.     See  Redfield 
on  Wills,  part  second,  p.  306,  §  402 
Jones  v.  Selby,  Prec.  in  Ch.  300 
Wills  v.    Tucker,  3  Binney,  370 
Nicholas   v.   Adams,  2  Wh:rton, 


22  ;-  Parker  v.  Marston,  27  Maine, 
196  ;  Bedell  v.  Carroll,  33  New 
York,  581 ;  and  the  point  arose, 
and  was  determined  in  Merchant 
v.  Merchant,  2  Bradford,  445.  The 
Surrogate  said  :  "  The  three  con- 
ditions annexed  to  the  gift  by  the 
civil  law,  which  on  happening  de- 
feat the  donation,  are :  1st,  the 
recovery  of  the  donor;  2d,  his 
repentance  of  the  gift ;  3d,  the 
death  of  the  donee  before  the 
donor's  decease.  These  are  sepa- 
rate and  independent  conditions." 
Ayliffe  says,  "  The  gift  may  be 
revoked  by  the  donor's  repenting 
thereof"  (Paragon,  331 ;  Bracton, 
lib.  2  cap.  26,  §  1).  In  Jones  v. 
Selby,  Prec.  Ch.,  300,  the  chancel- 
lor said,  "  You  agree  that  a  dona- 
tio ■  causa  mortis  is  a  gift  in 
praesenti,  to  take  effect  vnfuturo 
after  the  party's  death,  as  a  will ; 
and  that  it  is  revocable  during  his 
life,  as  a  will  is."  Chancellor 
Kent  speaks  of  these  gifts  as 
"  conditional  and  revocable,  and 
of  a  testamentary  character."  (2 
Com.  445.)  In  Wells  v.  Tucker, 
3  Binney,  370,  Justice  Tilghman 
says,  It  is  contended  on  the  part 
of  the  plaintiff,  that  a  gift  of  this 
kind  passes  the  property  immedi- 
ately, and  is  not  subject  to  revoca- 
tion by  the  donor.  Without  abso- 
lutely committing  myself,  I  incline 
to  the  opinion,  that  in  this  as  in 
several  other  particulars,  it  par- 
takes of  the  nature  of  a  legacy, 
and  is  revocable."  In  the  same 
case,  Justice  Yeates  describes 
the  donation  as  "  subject  to  coun- 
termand and  revocation."  In 
Nicholas  v.  Adams,  2  Wharton, 
22,    Justice    Gibson    states   accu- 
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rately  the  three  modes  of  defeas- 
ance acknowledged  by  the  civil 
law.  His  language  is,  that  it  is 
"  defeasible  by  reclamation — the 
contingency  of  survivorship,  or 
deliverance  from  the  peril."  That 
a  donatio  causa  mortis  cannot  be 
revoked  at  the  will  of  the  donor, 
I  find  nowhere  decided  or  dis- 
tinctly asserted  ;  while  the  rule  of 
the  civil  law,  that  it  could  be  re- 
voked if  the  donor  repented,  even 
while  it  was  uncertain  whether  or 
not  he  would  recover,  is  clearly 
laid  down  in  the  Digest,  and  has 
been  admitted  to  be  the  rule  at  com- 
mon law,  by  a  number  of  distin- 
guished judges,  although  I  am  not 
aware  the  point  has  expressly 
arisen  as  the  subject  of  distinct 
decision." 

It  seems  that  the  birth  of  a  child 
operates  as  a  revocation  of  a 
donatio  causa  "mortis  ;  Bloomer  v. 
Bloomer,  2  Bradford,  341.  But 
such  gifts  are  not  revocable  by 
will,  because  a  will  does  not  speak 
until  the  donor's  death  has  ren- 
dered the  gift  absolute ;  see  Mer- 
chant v.  Merchant,  2  Bradford, 
445  ;  Nicholas  v.  Adams,  2  Whar- 
ton, IT. 

Deliver}'  is  essential  to  a  gift. 
Whether  it  be  inter  vivos  or  mortis 
causa  there  must  be  an  actual  hand- 
ing over,  with  the  intent  to  trans- 
fer the  right  of  property  and  pos- 
session; Johnson  v.  Stevens,  22 
Louisiana  Ann.  144;  Hanson  v. 
Millett,  55  Maine,  184  ;  Carleton  v. 
Lovejoy,  54  Id.  46 ;  Egerlon  v. 
Egerton,  2  Green,  419  ;  Dilts  v. 
Stevenson,  Id.  401 ;  Buschian  v. 
Hughart,  28  Indiana,  449  ;  Peiler 
v.  Guilkey,  21  Texas,  355 ;  Caswell 
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v.  Ware,  30  Georgia,  261 ;  Evans 
v.  Lipscomb,  31  Id.  11,  ante  441. 

A  promise  to  give,  or  the  most 
express  words  of  gift,  will  not 
suffice,  if  the  subject  matter  re- 
mains in  the  custody  and  under 
the  control  of  the  donor;  Frost 
v.  Frost,  33  Vermont,  639;  Par- 
rish  v.  Stone,  14  Pick.  198  ;  Little 
v.  Willitts,  55  Barb.  125  ;  31 
Howard,  481 ;  Wheatly  v.  Abbott, 
32  Mississippi,  343 ;  Hunter  v. 
Hunter,  19  Barb.  631  ;  and  it  will 
make  no  difference  that  the  donor's 
intention  to  vest  the  right  of  prop- 
erty in  the  donee  is  set  forth  in 
writing,  unless  the  instrument  is 
delivered ;  Payne  v.  Powell,  5 
Bush.  248 ;  Phipps  v.  Hope,  16 
Ohio,  X.  S.  594  ;  Davis  v.  Boyd,  6 
Jones,  249  ;  Thomson  v.  Thomson, 
2  Howard,  145  ;  Pringle  v.  Prin- 
gle,  9  P.  F.  Smith,  281.  Where, 
said  Sharswood,  J.,  in  Pringle 
v.  Pringle,  "  there  is  a  voluntary 
bond ,  or  a  gift  of  a  security,  or  other 
chose  in  action,  and  the  donor  exe- 
cutes an  assignment,  whether 
under  seal  or  otherwise,  and  re- 
tains the  papers  in  his  own  posses- 
sion, he  retains  at  the  same  time 
entire  control  over  the  gift ;  he 
may  cancel  or  destroy  the  transfer. 
Ko  court  of  equity  would  compel 
the  delivery  of  it  to  the  donee,  for 
a  chancellor  never  interferes  to  en- 
force any  contract  not  founded  on  a 
meritorious  consideration."  This 
decision  is  not  easily  reconcilable 
with  the  doctrine  of  Morgan  v. 
Mullison,  10  L.  R.  Eq.  415,  ante, 
439. 

In  Phipps  v.  Hope,  the  donor 
enclosed  a  note  in  an  envelope, 
with  a  memorandum  that  it  was 
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intended  for  the  donee,  and  that 
he  should  collect  it  and  use  the 
proceeds  as  he  thought  fit.  There 
was  also  a  written  direction  that 
his  legal  representatives  should 
deliver  the  contents  of  the  enclo- 
sure after  his  death.  The  Court 
held  that  the  writing  was  invalid 
as  a  will,  and  that  the  gift  failed 
as  such  for  want  of  delivery.  The 
Court  said :  "  Here  was  no  gift 
inter  vivos,  for  there  was  no  de- 
livery during  the  life  of  the  intes- 
tate, and  no  such  delivery  was  in- 
tended by  him.  He  exercised 
acts  of  ownership  in  respect  to  it 
several  months  after  its  deposit  in 
the  envelope,  by  receiving  and  in- 
dorsing a  payment  of  interest ;  and 
by  the  terms  of  his  indorsement  on 
the  envelope,  he  evidently  con- 
templates a  delivery  only  after  his 
own  decease.  And  to  a  valid 
gift  inter  vivos  delivery  and  ac- 
ceptance, either  actual,  construc- 
tive, or  symbolical,  are  everywhere 
held  to  be  essential ;  Hamor  v. 
Moore,  8  Ohio,  N.  S.  239.  Nor 
do  the  facts  present  the  case  of  a 
gift  causa  mortis.  A  delivery 
during  the  life  of  the  donor,  and 
subject  only  to  his  power  of  revo- 
cation during  his  life,  is  as  essen- 
tial to  a  good  gift  causa  mortis  as 
to  a  gift  inter  vivos.  Nor  is  the 
case  of  the  plaintiff  aided  by  the 
fact  that  after  the  death  of  the  in- 
testate the  administrator  delivered 
the  note  in  question  to  the  plain- 
tiff. It  is  true  the  terms  of 
the  indorsement  of  the  intestate 
upon  the  envelope  assumed  to 
authorize  such  delivery.  But,  in 
law  it  was  pure  assumption ;  for 
the  authority  assumed  to  be  con- 


ferred could  be  legally  conferred 
only  by  last  will  and  testament. 
If  the  writing  enclosed  in,  and  the 
endorsement  written  on,  the  en- 
velope, be  regarded  as  constituting 
an  agency,  they  amount  to  nothing. 

Ordinarily,  the  authority  delega- 
ted to  an  agent  ceases  on  the  death 
of  the  principal.  When,  however,  an 
instrument  duly  executed  as  a  will 
contains  a  direction,  that  a  bond  or 
chattel  shall  be  delivered  after  the 
donor's  death,  the  gift  is  good  as 
a  pecuniary  or  specific  legacy ; 
Smith  v.  Smith,  5  Barr,  256. 

The  delivery  must  ordinarily  be 
unequivocal  and  manifest,  by  ceas- 
ing from  acts  of  dominion  orowner- 
ship,  and  handing  the  thing  over  to 
the  donee.  A  concurrent  posses- 
sion or  control  is  at  variance  with, 
if  it  does  not  exclude  the  idea  of 
a  gift ;  Cook  v.  Husted,  12  John- 
son, 188.    ' 

The  difficulty  of  making  an 
actual  delivery  is  not  a  sufficient 
reason  for  dispensing  with  a  form 
which  the  law  regards  as  essential 
for  the  prevention  of  fraud  and 
perjurjr.  Where  A.  told  B.,  "  I 
will  give  you  the  corn  growing  in 
yonder  field ;"  B.'s  subsequent 
entry  to  gather  the  crop  was  held 
to  be  a  trespass,  and  the  Court 
doubted  whether  it  was  possible 
to  make  a  valid  gift  of  a  standing 
crop  without  putting  the  donee  in 
possession  of  the  land.  Noble 
v.  Smith,  2  Johnson,  52.  It 
would,  nevertheless,  appear  that 
although  such  a  license  is  revo- 
cable, in  the  first  instance,  it  can- 
not be  recalled  after  it  has  been 
carried  into  execution  with  the 
express  or  implied  assent  of  the 
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donor;  2  American  Lead.  Cases, 
570,  5  Am.  ed. 

In  the  case  of  a  chattel,  as  of  a 
deed,"  there  may  be  a  constructive 
delivery,  although  the  thing  re- 
mains in  the  donor's  possession,  if 
it  appear  sufficiently  that  he  re- 
tained it  as  a  custodian  or  trustee 
for  the  donee.  See  Boughton  v. 
Boughton,  1  Atkyns,  625  ;  Prin- 
gle  v.  Pringle,  9  P.  F.  Smith,  281, 
28'7 ;  Souverbye  v.  Arden,  1  John- 
son's Ch.  240 ;  Methodist  Episco- 
pal Church  v.  Jacques,  1  John- 
son's Ch.  65;  1*7  Johnson,  548  ; 
Grangiac  v.  Arden,  10  Johnson, 
293 ;  Allen  v.  Cowan,  23  New- 
York,  504.  In  Grangiac  v.  Ar- 
den,  a  father  bought  a  lottery 
ticket,  wrote  his  daughter's  name 
upon  it,  and  declared  in  the  pres- 
ence of  the  other  members  of  the 
family  that  it  was  hers.  He  drew 
a  prize,  and  when  congratulated 
on  his  good  fortune,  reiterated  the 
assertion  that  it  was  not  his  prop- 
erty; that  he  had  purchased  the 
ticket  for  his  child  ;  and  that  the 
proceeds  belonged  to  her.  These 
declarations  were  made  on  various 
occasions,  and  were  held  to  estab- 
lish the  existence  of  a  gift,  al- 
though the  money  remained  in  the 
father's  hands  till  his  death. 

In  Penfield  v.  The  Public  Ad'or, 
2  E.  D.  Smith,  305,  "a  man 
and  woman  lived  in  the  same 
house,  and  he  maintained  and 
treated  her  as  a  daughter,  and 
both  had  access  to  the  room  in 
which  he  had  a  trunk.  Being 
about  to  go  away,  and  being  in 
another  room  of  the  house,  he 
said  to  her,  "  My  trunk,  up  stairs, 
and  what  is  in  it,  I  give  to  you ; 


there  is  enough  in  it  to  take  care 
of  you  a  spell."  He  went  away, 
and  returned  in  a  few  days,  and 
occupied  the  room  and  used  the 
trunk  and  clothes  as  usual,  until 
he  died,  a  short  time  thereafter. 
The  woman  took  the  trunk  and 
contents  after  his  death,  and  it 
then  contained  a  pass-book  in  a 
saving  bank.  The  court  held,  that 
there  was  a  valid  gift  of  the 
book,  and  of  the  money  mentioned 
therein,  standing  to  his  credit  in 
the  bank. 

In  Allen  v.  Cowan,  23  New 
York,  504,  the  furniture  of  a  house 
was  sold  under  an  execution.  The 
greater  part  of  it  was  in  a  room 
where  the  defendant  in  the  writ, 
and  his  wife,  were  standing/  after 
the  sale.  The  purchaser  entered 
the  room,  and  said  to  her :  "  I  give 
you  what  is  here,  and  all  I 
have  bought  to-day."  He  then 
went  away,  and  it  was  held  to  be  a 
valid  gift,  vesting  the  right  of 
property  in  the  donee. 

It  seems  that  where  the  subject- 
matter  is  outstanding  in  the  hands 
of  a  third  person  who  promises  to 
hold  it  for  the  donee,  the  gift  may 
be  valid,  although  the  property  is 
not  surrendered  to  the  donor,  and 
handed  back  by  him.  See  Wil- 
liams v.  Fitch,  18  New  York,  548j; 
Sutherland  v.  Sutherland,  5  Bush, 
591 ;  and  the  case  is  nearly,  if  not 
quite  the  same,  when  one  who  is  in 
possession  of  a  thing  is  directed 
to  hold  it  as  his  own.  See  Dean  v. 
Dean,  43  Vermont,  337  ;  Wing  v. 
Merchant,  hi  Maine,  383  ;  Champ- 
ney  v.  Blanchard,  31  New  York, 
111.  In  Champney  v.  Blanchard, 
A.  deposited  a  sum  of  money  with 
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B.,  and  took  a  receipt.  On  the 
morning  of  A.'s  death  he  returned 
the  receipt  to  B.,  saying  that  he 
gave  the  amount  to  him,  and  it 
■was  held  to  be  a  valid  donation 
causa  mortis.  Where,  however,  an 
uncle  made  a  deposit  in  the  name 
of  his  niece,  and  kept  the  bank 
book,  a  declaration  during  her  last 
illness  that  she  gave  the  money  to 
him  ;  that  it  was  all  his  ;  was  held 
invalid,  because  not  attended  by 
delivery  ;  French  v.  Raymond,  29 
Yermont,  623.  The  distinction  be- 
tween the  cases  seems  to  be,  that 
in  the  former  there  was  a  sym- 
bolical delivery,  which  did  not  oc- 
cur in  the  latter. 

In  Williams  v.  Fitch,  18  New 
York,  546,  a  daughter  was  enti- 
tled to  a  sum  of  money  which  had 
been  for  many  years  in  the  hands 
of  her  father,  Bennet.  Shortly 
before  her  death  she  was  about 
to  make  a  will  bequeathing  the 
fund  to  the  plaintiff,  when  her 
father  promised  that  if  she  would 
refrain,  he  would  hold  the  money 
as  the  plaintiff's  trustee  or  agent, 
and  pay  it  over  to  him  after  her 
death.  The  court  was  of  opinion 
that  this  was  a  good  donatio  mor- 
tis causa;  and  if  not,  a  trust  arose 
for  the  plaintiff  which  a  court  of 
equity  would  enforce.  Oomstock, 
Justice,  said  "  if  Mr.  Bennett  had 
delivered  the  money  and  securities 
which  he  held  for  his  daughter  into 
her  own  hands,  and  she  had  rede- 
livered them  to  him  to  hold  in  trust 
for  the  plaintiff  after  her  decease, 
and  he  had  accepted  them  upon 
that  trust,  I  think  the  transaction 
would  have  been  a  valid  gift  mor- 
tis causd.     An  actual  delivery  of 


the  thing  intended  to  be  given,  to 
a  person  in  trust  for  the  donee, 
and  the  acceptance  of  the  trust, 
would  be  sufficient  to  perfect  a 
gift,  whether  inter  vivos  or  in  con- 
templation of  death.  The  transac- 
tion in  question  was  not  attended 
with  the  formalities  here  sug- 
gested. 

Bennett  had  the  fund  already  in 
his  hands,  and  there  was  no  cere- 
mony of  delivery  and  redelivery. 
In  place  of  that,  his  agreement 
was  substituted,  by  which  he 
placed  himself  in  a  trust  relation 
to  the  plaintiff,  and  undertook  to 
hold  the  property  for  his  benefit 
after  the  decease  of  the  donor. 
The  formal  acts  of  transfer  and 
retransfer,  it  seems  to  me,  were 
not  essential,  because  those  acts 
would  have  left  the  fund  just 
where  it  was  actually  left,  in  the 
hands  of  Bennett,  and  impressed 
with  the  same  agreement  or  trust. 
I  incline,  therefore,  with  some 
hesitation,  to  the  opinion  that  the 
intended  bounty  of  Frances  Ben- 
nett in  the  plaintiff's  favor  took 
effect  as  a  gift  mortis  causa." 

The  principle  was  applied  in 
another  form  in  Crawford's  Ap- 
peal, 11  P.  F.  Smith,  52.  There 
a  husband  directed  his  bookkeeper 
to  credit  his  wife  with  $5,000  as 
cash  received  for  her  account,  at 
the  same  time  declaring  his  inten- 
tion to  add  that  much  to  the  pro- 
ceeds of  a  house  belonging  to  her, 
and  which  he  had  sold  at  her  re- 
quest. The  entry  was  made,  and 
it  was  held  that  she  thereby  ac- 
quired a  right  to  the  money  as 
against  his  executors.  The  court 
likened  the  case  to  a  declaration 
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of  trust,    ■which   might  be  good 
without  a  consideration. 

The  doctrine  of  constructive  de- 
livery is  one  which  requires  to  be 
watched  with  care,  and  should  not 
be  allowed  to  prevail,  unless  the 
circumstances  excuse  the  want  of  an 
actual  transfer.  See  Westulo  v.  Be 
Witt,  35  Barb.  215  ;  Delamotte  v. 
Taylor,  1  Redfield,  Surrogate, 
407.  In  Cutting  v.  Gilman,  45 
New  Hampshire,  141,  a  sister 
asked  a  dying  brother  for  a  keep- 
sake. He  replied  that  she  might 
have  the  watch  which  was  hanging 
at  the  head  of  his  bed.  She  had 
the  key,  and  had  wound  up  the 
watch  at  his  request  during  his  ill- 
ness ;  but  it  was  held  that  inasmuch 
as  the  watch  was  not  actually 
placed  in  the  donee's  hands,  the 
gift  was  void. 

The  weight  of  authority  is 
that  possession  must  not  only  be 
transferred,  but  continue  in  the 
donee ;  and  proof  that  it  was 
resumed  by  the  donor,  will  nega- 
tive the  gift,  unless  it  appears 
that  he  acted  as  the  donee's 
agent  or  bailee,  or  under  an  ex- 
press or  implied  license  from  him; 
Craig  v.  Craig,  3  Barb.  Ch.  76; 
Cutting  v.  Gilman,  47  New  Hamp- 
shire, 147  ;  Hatch*  v.  Atkinson,  56 
Maine,  324.  In  the  case  last  cited 
the  court  said  that  legal  policy  re- 
quired that  the  donee  should  not 
only  take  possession,  but  maintain 
it  till  the  donor's  death.  However 
complete  the  delivery  might  be,  if 
the  subject  matter  came  again 
into  the  donor's  keeping,  the  gift 
was  invalidated  or  revoked. 

A  subsequent  delivery,  or  the 
donee's  going  into  or  taking  pos- 


session, may,  nevertheless,  render 
the  gift  valid  by  relation,  or  may 
operate  as  a  new  giving.  See  Gil- 
lespie v.  Burleson,  28  Alabama, 
551.  But  a  delivery  after  the 
donor's  death  is  necessarily  in- 
valid, although  made  at  his  ex- 
press instance  or  desire,  because 
the  authority  ceases  with  his  life  ; 
Session  v.  Mosely,  4  Cushing ; 
Miller  v.  Jeffreys,  4  Grattan,  412  ; 
Phipps  v.  Hope,  16  Ohio,  N.  S, 
594. 

A  symbolical  delivery  is  less 
open  to  falsification  than  one 
which  is  merely  constructive. 
Handing  over  the  key  of  a  room 
in  which  goods  are  stored,  or  of 
the  bill  of  lading  for  goods  which 
are  in  transitu,  may  consequently 
pass  the  title  to  the  goods  them- 
selves. So  delivering  a  bank  book 
with  an  intent  to  give,  may  confer 
a  right  to  the  amount  standing 
to  the  credit  of  the  donor ; 
Camp's  Appeal,  36  Connecticut, 
88  ;  Penfield  v.  The  Public  Ad'or, 
2  E.  D.  Smith,  305.  In  Tilling- 
hast  v.  Wheaton,  8  Rhode  Island, 
536,  a  wife  handed  a  savings  bank 
pass  book  to  her  husband  during 
her  last  illness,  and  it  was  held  to 
be  a  valid  donatio  causa  mortis. 
The  point  was,  nevertheless,  de- 
termined the  other  way  in  Ash- 
wood  v.  Ryan,  2  Bush.  228. 

The  principle  is  the  same  where 
an  instrument  of  gift  is  duly  exe- 
cuted and  delivered  to  the  donee. 
This  is  generally  conceded  in  the 
case  of  a  deed ;  (See  Mears  v. 
Mears,  22  Vermont ;  Iron  v.  Small- 
piece,  2  B.  &  Aid.  552 ;  M'Ewen 
v.  Troost,  1  Sneed,  186  ;  Caines  v. 
Marley,  2  Yerger,  582  ;  Nicholas  v. 
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Adams,  2  Wharton,  IT,  24  ;)  not- 
withstanding some  cases  in  Mis- 
sissippi, which  look  the  other  way  ; 
see  Thompson  v.  Thompson,  2 
Howard,  Miss.  T45  ;  Carnidine  v. 
Hollins,  T  Smedes  &  Marshall,  432  ; 
Newell  v.  Newell,  34  Miss.  385 ; 
M' Millar  v.  Van  Varter,  35  Id. 
428  ;  and  it  should  be  equally  true 
of  any  writing  which  leaves  no 
doubt  of  the  intention  to  make  a 
present  gift,  ante,  438,  see  Singleton 
v.  Walton,  21  Georgia,  261.  Such 
at  least  is  the  recent  course  of 
decision  in  England,  although  it 
was  long  held  that  the  legal  title 
cannot  pass  without  delivery,  and 
that  equity  will  not  aid  a  volun- 
teer ;  Nicholas  v.  Adams,  2  Whar- 
ton, IT,  24,  ante,  435. 

It  has,  nevertheless,  been  said, 
on  the  authority  of  the  language 
held  in  Ward  v.  Turner,  that  the 
delivery  of  one  thing  cannot  enure 
as  the  delivery  of  another  and 
different  thing,  ante.  To  consti- 
tute a  good  symbolic  delivery,  the 
symbol  must  represent  the  subject- 
matter,  or  afford  the  means  of 
access  to,  or  of  dominion  over  it. 
A  deed  of  gift  does  not  come  within 
this  definition,  and  operates  not  as 
a  symbolic  or  constructive  delivery 
of  the  subject-matter,  but  through 
the  estoppel  of  the  seal,  by  preclud- 
ing the  donor  and  those  claiming 
under  him,  from  denying  the  re- 
cital that  possession  has  actually 
been  transferred.  It  follows,  that 
as  no  such  estoppel  exists  in  the 
ease  of  an  unsealed  instrument,  it 
cannot  be  effectual  as  a  gift ;  Jag- 
gers  v.  Esles,  3  Strobhart  Eq.  3T9  ; 
Connor  v.  Travic,  28  Alabama, 
289. 


All  the  authorities  agree,  that  a 
promise  to  give  is  necessarily  in- 
operative unless  sustained  by  a 
consideration,  or  under  seal,  and 
an  instrument  which  reserves  the 
right  of  property,  or  possession, 
during  the  donor's  life,  or  leaves  it 
subject  to  his  control,  will  have  no 
greater  effect  than  such  a  promise  ; 
Davis  v.  Boyd,  6  Jones,  249  ;  Lei- 
senbergher  v.  Oourley,  6  P.  F. 
Smith,  166.  So,  the  most  formal 
deed  of  transfer  will  not  operate 
as  a  gift  unless  the  instrument  is 
delivered  to  the  beneficiary ;  Prin- 
gle  v.  Pringle,  9  P.  F.  Smith,  281  ; 
although  the  circumstance  that  it  is 
retained  by  the  donor,  is  not  neces- 
sarily conclusive  against  delivery ; 
Brown  v.  Winthrop,  1  Johnson 
Ch.  329. 

In  Hatch  v.  Atkinson,  56  Maine, 
254,  it  seems  to  have  been  thought 
that  the  securities  in  a  trunk  will 
not  pass  by  the  delivery  of  the 
key ;  but  the  true  ground  of  the 
decision  seems  to  have  been,  that 
there  was  no  sufficient  evidence 
that  the  key  was  handed  over  with 
an  intent  to  give.  It  is  not  hu- 
mane or  just  to  require  one  in  the 
extremity  of  illness,  and  confused 
by  the  approach  of  death,  to  un- 
lock the  receptacle  in  which  his 
valuables  are  kept,  and  transfer 
them  to  the  donee  ;  and  the  de- 
livery by  one  thus  situated,  of  the 
key  of  a  desk,  trunk,  or  fireproof, 
containing  bonds,  jewelry,  or 
money,  may  pass  the  title  to  the 
goods  themselves  ;  Cooper  y.  Burr, 
45  Barb.  91  ;  see  Jones  v.  Selby 
Prec.  in  Chancery,  300 ;  Noble  v. 
Smith,  2  Johnson,  55.  Every  case 
must,  however,  to  some  extent,  be 
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governed  by  its  own  circumstances, 
•and  when  the  donor  has  the  secu- 
rities in  his  hands,  looks  them  over, 
and  replaces  them  in  the  trunk  or 
desk,  instead  of  handing  them  to 
the  donee,  it  may  well  be  doubted 
whether  he  intends  to  make  a  pres- 
ent, gift,  or  is  merely  expressing  a 
purpose,  which  he  means  to  carry 
into  effect  at  some  future  period ; 
Atkinson  v.  Hatch. 

In  general,  any  transfer  that 
would  be  effectual  in  the  case  of  a 
donatio  causa  mortis,  will  also  sus- 
tain an  absolute  gift ;  Bedell  v. 
Carll,  33  New  York,  581 ;  but  it  has 
been  held  in  Massachusetts,  that  al- 
though a  delivery  to  a  third  per- 
son may  suffice  in  the  former  case, 
it  is  not  good  in  the  latter ;  Sessions 
v.  Mosley,  4  Cushing,  92.  See 
Windows  v.  Mitchell,  1  Murphy, 
121.  "  The  difference,"  said  Chief 
Justice  Shaw,  "  between  a  gift  inter 
vivos  and  a  gift  causa  mortis,  is 
this :  the  former  is  absolute,  irre- 
vocable, and  complete,  whether  the 
donor  die  or  not ;  the  subject  of  it 
must,  therefore,  be  delivered  to  the 
donee,  or  to  some  other  person, 
with  his  consent,  for  his  use,  and 
must  be  accepted  by  him  ;  Grover 
v.  Grover,  24  Peck.  261.  If,  there- 
fore, it  be  delivered  to  a  third  per- 
son, with  authority  to  deliver  it  to 
the  donee,  this  depositary,  until 
the  authority  is  executed  by  an 
actual  delivery  to  and  acceptance 
by  the  donee,  is  the  agent  of  the 
donor,  who  may  revoke  the  au- 
thority, and  take  back  the  gift ; 
and,  therefore,  if  the  delivery  do 
not  occur  in  the  donor's  lifetime,  the 
authority  is  revoked  by  his  death, 
the  property  does  not  pass,  but 


remains  in  the  donor,  and  goes  to 
his  executor  or  administrator.  But 
if  intended  as  a  gift  causa  mortis, 
it  could  not  become  absolute  and 
irrevocable  till  the  death  of  the 
donor;  and,  therefore,  if  delivered 
to  and  accepted  by  the  donee,  af- 
ter the  decease  of  the  donor,  it  is 
sufficient." 

This  argument  leads  to  the  il- 
logical result,  that  the  other  circum- 
stances being  the  same,  a  gift  may 
fail,  because  the  donor  intends  that 
it  shall  be  absolute.  If  a  father 
says  during  his  last  illness  :  "  Give 
this  to  my  son  when  he  comes  home, 
he  will  need  it  whether  I  live  or 
die,"  the  delivery  is  insufficient, 
and  the  son  will  take  nothing  un- 
less he  returns  before  his  father's 
death.  But  if  the  father  says : 
"  Give  this  to  my  son  if  I  do  not  re- 
cover," the  right  of  property  passes, 
although  liable  to  be  recalled.  In 
other  words,  the  urgent  need  of 
the  son,  and  the  desire  of  the  father 
to  benefit  him  at  all  events,  is 
made  a  reason  for  defeating  the 
gift. 

The  question  seems  to  be  one  of 
fact  rather  than  law.  A  gift  intrus- 
ted to  the  donor's  servant  or  agent 
for  delivery,  may  be  recalled  before 
it  reaches  the  donee.  But  a  delivery 
to  a  third  person  as  the  donee's 
agent,  is  a  delivery  to  him,  and  his 
assent  will  be  presumed  to  an  act 
done  for  his  benefit.  See  De  Lew- 
ellain  v.  Evans,  39  California, 
320;  Marston  v.  Marston,  1  Fors- 
ter,  491  ;  Verplank  v.  Storey,  12 
Johnson,  536.  This  is  generally 
conceded  of  a  grant  b}r  deed  ;  Reed 
v.  Robinson,  6  W.  &  S.  331 ;  Wilt  v. 
Franklin,  1  Binney,  502;  and  it  ap- 
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plies  where  the  title  passes  without 
a  writing,  by  transmutation  of  pos- 
session. To  hold  otherwise,  would 
fetter  the  jus  disponendi,  by  ren- 
dering it  difficult,  if  not  impractica- 
ble, to  give  to  any  one  who  is  at  a 
distance.  In  Reedv.  Robinson,  Gib- 
son, C.  J.,  said,  "  the  doctrine  main- 
tained by  the  masterly  argument 
of  Justice  Ventris,  in  Thompson  v. 
Leach  (2  Vent.  201),  and  eventu- 
ally established  by  the  decision  of 
that  case  in  the  House  of  Lords,  is 
that  a  common  law  conveyance  put 
into  the  hands  of  an  agent  for 
transmission  to  the  grantee,  takes 
effect  the  instant  it  is  parted  with, 
and  vests  the  title,  though  the 
grantee  be  ignorant  of  the  transac- 
tion ;  and  that  the  rejection  of  such 
a  grant  has  the  effect  of  revesting 
the  title  in  the  grantor,  it  would 
seem,  by  a  species  of  remitter." 
There  is  no  difference  in  point  of 
principle  between  such  a  case  and 
that  where  a  chattel  is  delivered  to 
one  man  for  the  use  of  another,  the 
question  in  both  cases,  being,  did 
the  grantor  mean  to  part  irrevo- 
cably with  the  right  of  property 
and  that  it  should  vest  forth- 
with in  the  grantee.  In  Blan- 
chardv.  Sheldon,  43  Vermont,  512, 
A.  gave  B.  $300,  and  received  a 
written  promise  to  repay  it  on 
demand,  and  if  she  did  not  call 
for  it,  to  0.  after  her  death  ;  and  it 
was  held  that  on  A.'s  death  C. 
became  entitled  to  the  fund.  So 
a  deposit  in  a  bank  to  the  credit  of 
a  third  person,  may  enure  as  a  gift 
to  him  ;  32  Maryland.  78  ;  Howard 
v.  The  Bank,  40  Vermont,  547  ;  and 
the  law  was  so  held  in  Howard  v. 
The  Bank,  although  the  bank  book 


remained  with  the  donor  till  his 
death. 

All  the  authorities  agree  that  to 
render  a  gift  effectual,  there  must 
be  a  transfer,  placing  the  subject 
matter  beyond  the  reach  or  control 
of  the  giver,  and  conferring  the 
right  of  property  and  possession 
on  the  donee,  or  on  some  one  for 
his  benefit;  Hatch  v.  Davis,  3 
Maryland,  Ch.  266  ;  Dole  v.  Lin- 
coln, 31  Maine,  22.  Handing  a 
note  to  a  third  person,  with  in- 
structions to  collect  the  money  and 
apply  it  to  the  use  of  some  one 
whom  the  donor  desires  to  aid,  is 
consequently  not  a  good  delivery, 
unless  he  accepts  it  as  the  donee's 
agent,  because  the  authority  may 
otherwise  be  countermanded  before 
it  has  been  carried  into  execution  ; 
Thompson  v.  Dorsey,  4  Maryland, 
Ch.  149. 

Whatever  the  rule  may  be  under 
other  circumstances,  it  is  clear  that 
if  one  who  will  be  entitled  to  per- 
sonal property  under  the  statute  of 
distributions,  or  as  legatee  if  the 
owner  does  not  make  a  will,  promi- 
ses the  latter  to  hold  or  transfer 
the  property  for  the  use  of  a  third 
person,  after  he  is  gone,  the  prom- 
ise will  be  enforced  on  the  ground 
of  fraud,  or  because  a  consideration 
results  from  the  promisee's  forbear- 
ing to  bequeath  the  property ; 
Parker  v.  Urie,  9  Harris,  305  ; 
Williams  v.  Fitch,  18  New  York, 
548  ;  Pringle  v.  Pringle,  9  P.  F. 
Smith,  281,  287,  ante,  352,  notes 
to  Dyer  v.  Dyer,  see  Jordan  v. 
Money,  5  House  of  Lords,  185, 
250.  "  Where,"  says  Lewis,  C.  J., 
in  Parker  v.  Urie,  "  one  on  his1 
death-bed  expresses  a  wish  to  his 
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heir-at-law,  that  certain  persons 
whom  he  names,  shall  receive  of 
his  estate  specified  articles  and 
sums  of  money  as  gifts  from  him, 
and  the  heir  promises  •him  that  his 
request  shall  be  fulfilled,  the  neces- 
sary implication  is,  that  the  prom- 
ise is  to  be  performed  after  the 
death  of  the  promisee,  and  that  the 
consideration  is  that  the  promisor 
shall  succeed  to  his  estate  under 
the  intestate  laws." 

The  donor's,  declaration  that  he 
has  given  or  delivered,  will  not 
supply  the  want  of  proof  of  the 
actual  transfer  of  possession  which 
the  law  requires ;  Bockwood  v. 
Wiggin,  16  Gray,  402  ;  but  it  seems 
that  when  the  donee  is  in  posses- 
sion, such  declarations  may  suffice 
to  show  a  gift ;  Doty  v.  Wilson,  41 
New  York,  580  ;  Dean  v.  Dean,  43 
Vermont,  347  ;  and  they  are  clearly 
admissible  in  corroboration  of  the 
donee's  testimony  that  possession 
was  delivered  and  not  surrepti- 
tiously obtained  ;  Rhodes  v.  Childs, 
14  P.  F.  Smith,  18  ;  Doty  v.  Wil- 
son ;  Evans  v.  Lipscomb,  31  Geor- 
gia, 11. 

The  burden  of  proof  is  on  the 
donee,  and  he  must  show  not  only 
that  the  subject  matter  was  handed 
over,  but   that   the   transfer   was 
made  with  the  intent  to  pass  the 
right  of  property  ;  and  ambiguous 
expressions   will     be    interpreted 
against  him,  and   in  favor  of  the 
donor    and   his   legal   representa- 
tatives  ;   Prickett  v.  Prickett,  5  C. 
E.   Green,    4*78 ;    First    National 
Bank  v.  Balcom,  35    Conn.   351 
Boudreauv.  Boudreau,  45  111.  480 
Dilts  v.  Stevenson,  2   Gray,  491 
Egerton  v.  Egerton,  2  Id.  419.] 


"  A  donatio  causa  mortis,"  says 
Tilghman,  C.  J.,  in  Wells  v.  Tucker, 
3  Binney,  366,  310,  "  is  a  gift  of  a 
personal  chattel,  made  by  a  person 
in  his  last  illness,  subject  to  an  im- 
plied condition,  that  if  the  donor 
recovers,  the  gift  shall  be  void. 
So  also  it  shall  be  void,  if  the  donee 
dies  before  the  donor;"  Michener 
v.  Dale,  11  Harris,  59  ;  Gourley 
v.  Leisenbigler,  1  P.  F.  Smith,  350. 
But  the  nature  of  a  gift  mortis 
causa  is  more  fully  and  accurately 
expounded  by  Gibson,  C.  J.,  in 
Nicholas  v.  Adams,  2  Wharton,  11, 
22,  than  by  any  judge.  "  Perhaps 
the  best  definition  of  this  species  of 
donation  in  the  books  of  the  civil 
law,"  he  remarks,  "  and  the  one 
which  best  corresponds  to  the  best 
impressions  the  subject  has  re- 
ceived from  the  Anglo-Saxon 
jurists — who  seem  to  be  returning 
to  the  point  from  which  they  started 
— is,  that  which  is  found  in 
Justinian's  Institutes,  Lib.  2,  Tit. 
1 :  "  Mortis  causa  donatio  est  quae., 
•propter  mortis  fit  suspicionem; 
cum  quid  ita  donat,  ut  si  quid 
humanitus  ei  contigisset  haberet  is 
qui  accepit;  sin  autem  supervix- 
isset,  is  qui  donavit  reciperet,  vel 
si  eum  donationis  poenituisset,  aut 
prior  Uecesseret  is  cui  donatum 
sit."  Not  a  word  in  any  part  of 
this  about  sickness,  first  or  last. 
Contested  death-bed  donations  are 
of  such  occurrence  in  the  courts, 
as  to  have  superseded  all  others, 
and  to  have  grown,  in  the  appre- 
hension of  the  judges,  from  a  spe- 
cies to  a  genus ;  and  hence  the 
notion  that  they  are  referable  ex- 
clusively to  death-bed  sickness. 
If  made  in  sickness,  it  must  neces- 
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sarily  be  the  last  sickness  ;  for  the 
contingency  happens  adversely  to 
the  donee,  where  the  donor  is  re- 
stored to  health.  But  this  notion 
seems  to  be  yielding  to  more 
comprehensive  principles.  In  his 
Treatise  on  Legacies,  page  26,  Mr. 
Roper,  whose  accuracy  as  a  text- 
writer  is  creditable  to  him,  says, 
it  is  necessary  that  the  gift  be 
made  in  peril  of  death,  or  during 
the  donor's  last  illness,  and  to  take 
effect  only  in  case  he  dies.  This 
would  be  critically  correct,  were  it 
not  redundant  in  one  particular, 
and  too  narrow  in  another;  redun- 
dant, because  it  is  indifferent 
whether  the  peril  of  death  be  in- 
duced by  sickness  or  any  other 
cause.  Thus,  the  peril  past,  the 
gyft  of  a  soldier  or  a  malefactor 
might  be  retracted,  though  made 
in  perfect  health,  when  going  to 
execution  or  to  battle.  But  his 
position  is  also  too  narrow  in  one 
particular;  for  a  groundless  ap- 
prehension of  death  is  necessarily 
as  operative  to  make  a  gift  condi- 
tional, as  if  the  danger  were  real. 
No  one  would  hesitate  to  say  that 
the  gift  of  a  man  in  the  predica- 
ment of  Parolles,  when  sportively 
doomed  by  his  friends,  in  the  guise 
of  ferocious  enemies,  might  be  re- 
called. I  would,  therefore,  briefly 
define  a  donatio  causa  mortis  to  be 
a  conditional  gift,  dependent  on 
the  contingency  of  expected  death. 
There  may,  doubtless,  be  a  con- 
ditional gift,  when  death  is  not  ex- 
pected ;  but  in  that  case,  the  con- 
dition would  have  to  be  expressed, 
and  the  contingency  specified  ;  in 
the  donatio  causa  mortis,  both  are 
implied  from  the   occasion.    But 


it  is  certainly  not  necessary  thai 
the  donor  be  in  such  extremity  aa 
is  requisite  to  give  effect  to  a 
nuncupation,  which  is  sustained 
from  necessity  merely,  where  the 
donor  was  prevented  by  the  urgency 
of  dissolution,  from  making  a  for- 
mal bequest.  Between  these  ways 
of  disposition,  there  is  not  one  ap- 
proximating line.  Donatio  causd 
mortis  is  sometimes  spoken  of  a8 
being  distinct  from  a  gift  inter 
vivos  ;  the  former  being  sometimes 
supposed  to  be  made  in  reference 
to  the  donor's  death,  and  not  to 
vest  before  it — but  inaccurately  as 
it  seems  to  me ;  as  this  gift,  like 
every  other,  is  not  executory,  but 
executed  in  the  first  instance,  by 
delivery  of  the  thing,  though  de- 
feasible by  reclamation,  the  con- 
tingency of  survivorship,  or  de- 
liverance from  peril.  The  donee 
would  certainly  not  be  bound  to 
make  compensation  for  the  inter- 
mediate use  of  the  thing  ;  and  evi- 
dently because  the  intermediate 
ownership  was  vested  in  him.  The 
gift  is  consequently  inter  vivos. 
All  agree  that  it  has  no  property 
in  common  with  a  legacy,  except 
that  it  is  revocable  in  the  donor's 
lifetime,  and  subject  to  his  debts 
in  the  event  of  a  deficiency.  The 
first  is,  not  because  the  gift  is 
testamentary,  hut  because  such  is 
the  condition  annexed  to  it ;  and 
the  second,  not  because  it  is  in  the 
nature  of  a  legacy,  but  because  it 
would  otherwise  be  fraudulent  as 
to  creditors  ;  for  no  man  may  give 
his  property,  who  is  unable  to  pay 
his  debts.  It  is  decisive,  that  the 
subject  is  not  within  the  jurisdic- 
tion of  the  ecclesiastical   courts ; 
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and  the  donee,  consequently,  takes 
paramount  to  the  executor  or 
legatee.  "  Donatio  mortis  causa," 
says  the  court,  in  Raymond  v.  Sel- 
lick,  10  Connecticut,  480,  484,  485, 
"  differs  from  a  gift  inter  vivos  in 
several  respects,  in  which  it  resem- 
bles a  legacy.  It  is  ambulatory, 
incomplete,  and  revocable  during 
the  donor's  life.  The  revocation 
may  be  effected  either  by  the  re- 
covery of  the  donor  from  his  dis- 
order, or  by  taking  back  the  pos- 
session of  the  property.  It  can  be 
made  to  the  wife  of  the  donor.  On 
the  other  hand,  it  differs  from  a 
legacy  in  several  particulars.  The 
claim  need  not  be  proved  in  a 
court  of  probate.  The  title  of  the 
donee  becomes,  by  relation,  com- 
plete and  absolute  from  the  time 
of  the  delivery.  No  consent  or 
other  act,  on  the  part  of  the  exe- 
cutor or  administrator,  is  neces- 
sary to  perfect  the  title  of  the 
donee.  It  is  a  claim  against  the 
executor ;  a  legacy  is  a  claim  from 
the  executor."  See,  to  the  same 
effect,  Harris  v.  Clark,  2  Barbour's 
S.  C.  94,  96  ;  Parish  v.  Stone,  14 
Pickering,  198,  203. 

To  constitute  a  donatio  mortis 
causa,  it  is  necessary  that  the  gift 
be  made  in  contemplation  of  the 
conceived  approach  of  death,  and 
with  a  view  of  being  void  in  case 
the  donor  survives  ;  Orattan  v.  Ap- 
pleton  et  al,  3  Story,"  755,  763; 
Weston  v.  Hight,  17  Maine,  287, 
290  ;  Raymond  v.  Sellick,  10  Con- 
necticut, 480,  484,  485  ;  Harris  v. 
Clark,  2  Barbour's  S.  C.  94,  96 ; 
Holley  v.  Adams,  Adm'r,  16  Ver- 
mont, 206,  210,  212;  Smith  et  al. 
v.  Kittridge  et  al.,  21  Id.  238,  245 ; 


Hebb  et  al.  v.  Hebb,  5  Gill.  506 ; 
Gilmore  v.  Whitesides  and  others, 
Dudley's  Equity,  14,  18.  Though 
subject  to  defeasance  by  the 
donor's  restoration  from  danger, 
and  in  other  ways,  the  property 
must  pass  at  the  time,  and  not  to 
be  intended  to  pass  at  the  giver's 
death;  Duncan's  Adm'rs  v.  Dun- 
can, 5  Littell,  12,  13 ;  Wolden's 
Adm'r  v.  Dixon,  5  Monroe,  170, 
171.  If  the  danger  of  death  passes 
by,  the  gift  is  void ;  Weston  v. 
Hight,  17  Maine,  287,  290;  and 
the  gift  is  revocable  by  the  donor 
during  his  life  ;  Parker  v.  Marston, 
27  Maine,  196,  203  ;  Nicholas  v. 
Adams,  2  Wharton,  17,  23.  It 
does  not  require  the  assent  of  the 
executor,  but  it  will  not  prevail 
against  the  creditors.  See  Grover 
v.  Grover,  24  Pick.  264 ;  Sessions 
v.  Mosely,  4  Cushing,  87  ;  Bates 
v.  Kenton,  7  Gray,  384  ;  Chase  v. 
Redding,  13  Id.  416  ;  Borneman 
v.  Sidlinger,  15  Maine,  429. 

It  is  essential  to  the  validity  of 
a  gift,  that  it  shall  be  perfected  by 
delivery  at  the  time  or  while  the 
donor  is  alive  ;  Sessions  v.  Mosely, 
4  Cushing  ;  Jones  v.  Smallpiece,  2 
M.  &  S.  551 .  A  direction  that  sub- 
ject matter  shall  be  delivered  at  or 
in  the  event  of  his  death,  will  not 
suffice,  because  the  order  is  re- 
"voked  by  the  happening  of  the 
contingency  in  which  it  is  to  be 
fulfilled  ;  Sessions  v.  Mosely ; 
Phipps  v.  Hope,  16  Ohio,  N.  S. 
586  ;  Gourley  v.  Lisenbigler,  1  P. 
P.  Smith,  345 ;  French  v.  Ray- 
mond, 39  Yermont,  626.  A  gift 
mortis  causa  is  as  much  within 
this  rule,  as  if  it  were  absolute. 
There  must  be  a  present  delivery 
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passing  the  right  of  property  and 
possession ;  Jones  v.  Smallpiece, 
2  M.  &  S.  551.  In  the  civil  law, 
some  species  of  donatio  mortis 
causa  were  valid  without  de- 
livery, but  in  common  law,  the 
cases  are  uniform  in  declaring  that 
a  delivery,  according  to  the  sub- 
ject of  the  gift,  is  in  every  instance 
necessary :  Bowers  v.  Hurd,  Adm'r, 
10  Massachusetts,  427,  429  ; 
M'Dowell  v.  Murdoch,  1  Nott  & 
M'Cord,  237,  239 ;  Gihnore  v. 
Whitesides  and  others,  Dudley's 
Equity,  14,  18,  23;  Qrattan  v. 
Appleton  et  al.,  3  Story,  755,  763  ; 
Raymond  v.  Sellick,  10  Connecti- 
cut, 480,  484  ;  Harris  v.  Clark,  2 
Barbour's  S.  Ct.  94,  96  ;  Hunting- 
don v.  Oilmore,  14  Id.  243  ;  Holley 
v.  Adam's  Adm'r,  16  Vermont,  206, 
210,  212 ;  Carpenter  v.  Dodge  et 
al.,  20  Id.  596  ;  Roberts  v.  Wills, 
Spencer,  591 ;  Hobb  v.  Hobb,  5 
Gill,  516;  Jones  v.  Dyer,  16  Ala- 
bama, 231 ;  Noble  v.  Smith,  2 
Johnson,  56;  Chevalier  v.  Wilson 
and  Wife,  1  Texas,  161,  174; 
Duncan's  Adm'rs  v.  Duncan,  5 
Little,  12,  13 ;  Hiving  v.  Ewing,  2 
Leigh,  337,  341,  344;  Barker  v. 
Barker's  Adm'r,  2  Grattan,  344 ; 
Lee  v.  Luther,  3  Woodbury  & 
Minot,  51 9.  "  It  is  a  wise  principle 
of  our  law  that  delivery  is  essen- 
tial, because  delivery  strengthens 
the  evidence  of  the  gift.  Too 
much  care  cannot  be  taken  in  in- 
sisting on  the  most  convincing 
evidence  in  cases  of  this  kind ; 
for  these  donations  'do  in  effect 
amount  to  a  revocation  pro  tanto 
of  written  wills ;  and  being  sub- 
ject to  the  forms  prescribed  for 
nuncupative   wills,  they   are  cer- 


tainly of  a  dangerous  nature." 
Per  Tilghman,  C.  J.,  in  Wills  v. 
Tucker,  3  Binney,  366,  360. 
Such  donations  are  not  the  less 
gifts  because  they  are  gifts  upon 
condition,  and  they  must,  conse- 
quently, have  all  the  elements 
necessary  to  the  validity  of  gifts 
in  other  cases. 

The  delivery  must  be  according 
to  the  manner  in  which  the  par- 
ticular thing  is  capable  of  being 
delivered ;  Pennington,  Adm'r  of 
Patterson,  v.  Gitiing's  Ex'r,  2  Gill 
&  J.  209,  216  ;  and  the  delivery  of 
the  key  of  a  chest,  may  be  a  good 
delivery  of  its  contents,  even  when 
they  consist  of  promissory  notes 
and  other  securities  for  the  pay- 
ment of  money ;  Jones  v.  Brown, 
34  New  Hampshire,  439. 

"  A  donatio  mortis  causa,"  says 
the  court  in  Miller  and  Wife  v. 
Jeffress  et  als.,  4  Grattan,  472, 
479,  "is  of  a  mixed  character, 
partly  testamentary  and  partly 
donative ;  from  an  indulgence  to 
the  nature  of  the  emergency,  the 
law  dispenses  with  the  solemnities 
of  a  testament ;  and  for  that  very 
reason  requires  the  essentials  of  a 
gift.  A  delivery  is  indispensable 
to  the  validity  of  a  donatio  mortis 
causa.  It  must  be  an  actual  de- 
livery of  the  thing  itself,  as  of  a 
watch  or  a  ring  ;  or  of  the  means 
of  getting  the  possession  and  en- 
joyment of  the  thing,  as  of  the 
key  of  a  trunk  or  a  warehouse  in 
which  the  subject  of  the  gift  is  de- 
posited ;  or,  if  the  thing  be  in  ac- 
tion, of  the  instrument  by  using 
which  the  chose  is  to  be  reduced 
into  possession,  as  a  bond,  or  a  re- 
ceipt, or  the   like.    .     .     .     It  is 
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not  the  possession  of  the  donee, 
but  the  delivery  to  him  by  the 
donor,  which  is  material,  in  a  do- 
natio mortis  causa;  the  delivery 
stands  in  the  place  of  nuncupa- 
tion, and  must  accompany  and 
form  a  part  of  the  gift ;  an  after- 
acquired  possession  of  the  donee 
is  nothing ;  and  a  previous  and 
continuing  possession,  though  by 
the  authority  of  the  donor,  is  no 
better.  The  donee,  by  being  the 
debtor,  or  bailee  or  trustee  of  the 
donor,  in  regard  to  the  subject  of 
the  gift,  stands  upon  no  better 
footing  than  if  the  debt  or  duty 
were  owing  from  a  third  person." 
And  this  view  is  sustained  by  Lee 
v.  Luther,  3  Woodbury  &  Minot, 
519.  See  Sims  v.  Walker,  8  Hum- 
phreys, 503,  505. 

A  delivery  to  a  third  person  for 
the  use  of  the  intended  donee,  is 
a  valid  donatio  causa  mortis; 
Wells  v.  Tucker,  3  Binney,  366, 
3*10  ;  Goutant  v.  Schuyler,  1  Paige, 
316, 318  ;  M'  Oillicuddy  v.  Cook,  5 
Blackford,  179,  180 ;  Borneman  v. 
Sidlinger,  15  Maine,  429  ;  18  Id. 
225;  21  Id.  185;  Sessions  v.Mosely, 
4  dishing,  81.  In  like  manner  the 
property  may  be  delivered  to  one 
of  several  donees  for  the  use  of 
all ;  Dresser  v.  Dresser,  46  Maine, 
48. 

"  There  are  many  strong  ex- 
pressions in  the  books  of  the  com- 
mon law,"  said  the  Assistant  Vice- 
Chancellor  in  Brinckerhoff  v. 
Lawrence,  2  Sandford,  401,  406, 
"  against  sustaining  donations, 
either  mortis  causa  or  inter  vivos, 
without  actual  delivery.  The  rea- 
son of  this  is,  that  gifts  of  both 
classes  are  usually  claimed  upon 


parol  evidence,  unsustained  by 
any  writing ;  and  the  courts 
have  uniformly  set  their  faces 
against  such  claims,  on  account 
of  the  great  danger  of  perjury. 
Where  the  intent  of  the  donor  is 
proved  under  his  own  hand,  there 
is  no  such  danger,  and  the  courts 
have  accordingly  presumed  a  de- 
livery in  support  of  the  gift,  on 
slight  evidence.  So  far  as  con- 
cerns the  question  of  intent,  a 
writing  may  be  more  satisfactory 
than  parol ;  but  the  principle  as  to 
the  necessity  of  delivery  to  the 
completeness  of  the  transaction  is 
the  same  in  both  cases.  Agreea- 
bly to  this  view  an  actual  transfer 
is  essential,  and  its  place  cannot  be 
supplied  by  setting  forth  the  in- 
tention to  give  in  writing  and  de- 
livering the  instrument  to  the 
donee ;  Bann  v.  Markham,  2 
Marshall,  532,  ante.  It  has  been 
held  in  like  manner  that  a  deed 
conveying  chattels  will  not  make 
a  valid  donatio  mortis  causa,  un- 
less they  are  delivered  ;  see  Gil- 
more  v.  Whitsides  and  others, 
Dudley's  Equity,  14, 18  ;  Nicholas 
Y.Adams,  2  Wharton,  17,24.  The 
better  opinion,  nevertheless,  seems 
to  be,  that  the  delivery  of  a  deed 
of  gift  may  pass  the  title  to  the 
chattels  or  securities  which  are 
the  subject-matter,  although  they 
are  not  actually  handed  over  to 
the  donee  ;  Jones  v.  Smallpiece, 
2  M.  &  S.  551,  554,  ante ;  and 
the  law  was  so  held  in  Mears  v. 
Mears,  22  Vermont. 

The  principle  established  in 
Ward  y.  Turner,  and  the  au- 
thority of  that  decision,  were 
fully  recognized  and  enforced  in 
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Pennington,  Adni'r  of  Patterson, 
v.  Gritting' s  Ex'or,  2  Gill  &  John- 
son, 209,  which  closely  resembled 
Ward  v.  Turner.  The  decedent, 
in  immediate  expectation  of  death, 
had  delivered  to  his  daughter,  a 
certificate  of  bank  stock,  at  the 
same  time  indorsing  his  name  on 
the  back  of  the  certificate,  and 
telling  nis  daughter  that  he  gave 
the  stock  to  her..  The  donation 
was  held  invalid.  "  It  appears 
upon  the  face  of  the  certificate 
itself,"  said  Buchanan,  Ch.  J., 
"  that  the  stock  was  transferable 
at  the  bank  only,  and  it  is  admit- 
ted that  the  indorsement,  whether 
in  blank  or  in  full,  did  not,  and 
could  not,  operate  to  transfer 
the  stock ;  and  as  it  was  the 
stock  and  not  the  certificate  that 
was  the  subject  of  the  intended 
gift,  it  matters  not  whether  the 
indorsement  was  in  full  or  in 
blank ;  for,  as  in  the  case  of  the 
check  on  the  banker,  which  not 
being  presented  and  paid  in  the 
lifetime  of  the  maker,  the  intended 
donation  of  the  money  was  de- 
feated for  want  of  delivery,  not- 
withstanding the  holder  of  the 
check  might,  by  presenting  it  in 
the  lifetime  of  the  maker,  have 
obtained  the  money,  and  thus 
perfected  the  gift ;  so  here,  even 
if  by  the  indorsement  of  the  cer- 
tificate, whether  filled  up  or  re- 
maining in  blank,  the  donee  might 
have  gone  to  the  bank  in  the  life- 
time of  her  father,  and  caused  a 
transfer  of  the  stock  to  herself  on 
the  books  of  the  bank,  the  onty 
way  in  which  the  stock,  the  thing 
that  was  intended  to  be  given, 
could  be  delivered,  and  thus  have 


perfected  the  donation;  yet,  not 
having  done  so,  it  was  not  a  valid 
gift  of  the  stock,  either  in  law  or 
equity,  for  want  of  delivery  ;"  see 
ante,  400. 

"  Whatever  differences  there 
may  be  amongst  the  courts  of 
some  of  the  States,"  said  Shaw, 
Ch.  J.,  in  Coffin  and  Wife  v.  Otis, 
11  Metcalf,  156,  161,  "in  regard 
to  what  may  be  the  subject  of  a 
gift  mortis  causd,  it  is,  we  be- 
lieve, agreed  on  all  hands,  that  it 
must  be  some  chattel,  or  some  note 
or  other  security  for  money,  capa- 
ble of  tradition  or  manual  de- 
livery ;  and  that  there  must  be  an 
actual  delivery  either  to  the  donee, 
or  to  some  person  for  his  use." 

It  is  perfectly  settled  in  'the 
present  day,  that  choses  in  action, 
or  at  least,  instruments  creating  a 
liability  against  a  third  party,  held 
by  the  donor,  are  the  subject  of 
a  valid  donatio  mortis  causd.  A 
bond  is  undoubtedly  the  subject 
of  a  good  donation  mortis  causa  ; 
Wells  v.  Tucker,  3  Binney,  366  ; 
Waring  v.  Edwards,  11  Maryland, 
424;  Lee  v.  Book,  11  Grattan, 
182.  And  the  American  cases 
conclusively  establish  that  the 
promissory  note  of  a  third  per- 
son stands  in  this  respect  upon 
the  same  footing  with  a  bond  ; 
and  it  matters  not  whether  the 
note  be  payable  to  bearer,  or  in- 
dorsed in  blank,  so  that  the  legal 
title  passes  by  delivery,  or  whether 
it  be  payable  to  the  donor  only, 
and  the  delivery  vests  but  an 
equitable  title  in  the  donee ;  in 
the  latter  case,  the  donee  would 
be  entitled  to  use  the  name  of  the 
administrator  of  the   donor's   es- 
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tate,  in  suing  upon  the  note,  and 
may  control  the  administrator  if 
he  attempts  to  sue  for  the  benefit 
of  the  estate  generally  ;  Goutant 
v.  Schuyler,  1  Paige,  316,  318; 
Westulo  v.  Be  Witt,  36  New  York, 
340  ;  Holley  v.  Adams,  Adm'r,  16 
Vermont,  206,  211 ;  Smith  v.  Kit- 
tridge  et  al.,  21  Id.  238,  242  ;  Gro- 
ver  v.  Grover,  24  Pickering,  261, 
264,  266  ;  Sessions  v.  Mosely,  4 
Cushing,  87  ;  Borneman  v.  Sid- 
linger,  15  Maine,  429  ;  18  Id.  225  ; 
21  Id.  185;  Parker  v.  Marston, 
27  Id.  196,  204  ;  Brown,  Ex'r,  v. 
Brown,'  18  Connecticut,  410,  413  ; 
Jones  v.  Dyer,  16  Alabama,  221. 
"  Notwithstanding  the  attempts 
which  have  been  made  in  Eng- 
land," said  the  chancellor,  in  Cou- 
tant  v.  Schuyler,  "  to  distinguish 
between  a  promissory  note  and  a 
bond,  in  relation  to  the  validity  of 
the  gift  of  a  chose  in  action,  there 
cannot,  in  reason,  be  any  difference. 
A  gift  of  either  is  valid  as  a  sym- 
bolical delivery  of  the  debt  due  on 
the  note  or  bond,  and  all  the  delivery 
of  which  the  subject  is  capable." 
A  note,,  secured  by  mortgage, 
passes  equally  well  by  a  gift  and 
delivery  mortis  causa ;  Brown, 
Ex'r,  v.  Brown ;  Borneman  v. 
Sidlinger.  So  the  check  or  draft 
of  a  third  person  may  be  given 
inter  vivos,  or  in  view  of  impending 
death ;  Rhodes  v.  Childs,  14  P.  F. 
Smith,  18  ;  Gourley  v.  Lisenbigler, 
1  Id.  345. 

But  it  is  equally  well  settled,  that 
the  donor's  own  promissory  note  to 
the  donee,  or  any  other  executory 
promise  of  his  without  considera- 
tion, cannot  be  the  subject  of  a 
donatio  mortis  causa;  Raymond  v. 


Sellick,  10  Connecticut,  480,  485  ; 
Parish  v.  St- me,  14  Pickering,  198, 
204  ;  Holley  v.  Adams,  Adm'r,  16 
Vermont,  206  ;  Smith  v.  Kittridge, 
Adm'r,  21  Id.  238;  Brown  v. 
Moore,  3  Head.  361 ;  Flint  v.  Pet- 
tee,  33  New  Hampshire,  520  ;  Har- 
ris v.  Clark,  2  Barbour,  94 ;  3 
Comstock,  93 ;  Oraig  v.  Craig,  3 
Barbour's  Chancer}',  78,  118,  ante, 
446.  In  like  manner,  the  gift  of  a 
draft,  drawn  by  the  decedent  on  a 
third  person,  so  far  as  it  can  be  made 
available  as  a  security,  or  as  a 
written  evidence  of  debt,  against 
the  drawee,  may  be  valid  as  dona- 
tio mortis  causa ;  but  as  creating 
any  liability  against  the  estate  of 
the  drawer,  in  the  event  of  the 
drawee  not  paying,  it  is  inopera- 
tive. So,  the  indorsement,  by 
the  donor,  mortis  causa,  of  a  prom- 
issory note  made  to  him,  creates 
no  liability  against  his  estate ; 
Werton  v.  Hight,  It  Maine,  287, 
290.  A  bond  executed  and  deliv- 
ered as  a  gift  or  advancement, 
does  not,  however,  fall  within  the 
scope  of  this  principle ;  the  seal 
supplying  the  want  of  a  considera- 
tion, and  making  the  act'  binding 
as  a  contract,  if  not  as  a  donation  ; 
Candon's  Appeal,  3  Casey,  119, 
ante,  444.  And  it  would  seem  well 
settled,  that  a  debt  may  be  for- 
given causa  mortis,  by  a  delivery 
or  surrender  of  the  note,  or  other 
instrument,  which  constitutes  the 
evidence  of  its  existence,  to  the 
debtor  or  to  a  third  person,  for  his 
benefit ;  Gardner  v.  Gardner,  22 
Wend.  521 ;  Lee  v.  Bouck,  11 
Grattan,  182. 

The  history,  and  present  condi- 
tion of  the  law,  upon  these  points, 
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are  very  satisfactorily  traced  by 
Shaw,  C.  J., in  Parishv.  Stone,  14 
Pickering,  19.8,  204,  205.  "The 
necessity  of  an  actual  delivery," 
he  remarks,  "  has  been  uniformly 
insisted  upon,  in  the  application 
of  the  rules  of  the  English  law  to 
this  species  of  gift.  It  was,  in 
some  measure,  from  the  strict  ap- 
plication of  this  rule,  and  fiom  the 
impossibility  of  making  an  actual 
delivery  of  that  species  of  prop- 
erty, that  it  was  long  doubted 
whether  choses  in  action,  that  is, 
bonds,  notes,  and  other  securities 
for  money,  could,  in  any  way,  be 
the  subject  of  such  a  gift.  In  the 
case  of  Ward  v.  Turner,  2  Ves. 
sen.  431,  where  the  whole  subject 
was  very  fully  discussed,  and 
where  the  doctrine  of  actual  de- 
livery was  insisted  on  as  indispen- 
sable, it  was  held  by  Lord  Hard- 
wicke,  that  a  gift  of  receipts  for 
South  Sea  annunities  was  not  a 
good  donatio  causa  mortis,  princi- 
pally because  the  property  in  the 
stock  did  not  pass  by  a  delivery 
of  the  receipts,  but  a  transfer  was 
necessary,  which  was  not  made. 
But  it  has  since  been  decided, 
that  a  delivery  of  such  securities 
and  choses  in  action,  as  pass  a 
property  to  the  bearer  by  delivery, 
may  properly  be  the  subject  of 
this  species  of  gift,  where  the  se- 
curities are  delivered,  as  bank 
notes  or  specie  bills ;  Drury  v. 
Smith,  1  P.  Wms.  404;  lottery 
tickets ;  Gold  v.  Rutland,  1  Bq. 
Cases,  Abr.  346  ;  and  Exchequer 
tallies  ;  Jones  v.  Selby,  Prec.  Chan. 
300.  And  there  can  be  no  rea- 
sonable doubt  that  a  promissory 
note  payable  to  bearer,  or  indorsed 


in  blank,  so  as  to  pass  by  delivery, 
might  also  pass  by  a  gift  and  ac- 
tual delivery,  as  a  donatio  causa 
mortis.'" 

"  But  whatever  doubt  may  have 
existed  at  one  period,  it  has  been 
decided,  that  as  an  assignment  of 
a  chose  in  action  transfers  the 
equitable  interest,  and  as  such 
equitable  assignment  is  manifested 
by  a  delivery  over  of  a  bond  or 
other  security  for  money,  a  gift  of 
such  a  bond  accompanied  by  an 
actual  delivery,  vests  an  equitable 
interest  in  the  donee,  and  the  ex- 
ecutors of  the  donor,  in  whom  the 
legal  interest  remains,  are  mere 
trustees  for  the  donee,  and  bound 
to  permit  the  donee  to  use  their 
names,  to  enforce  the  payment  of 
the  bond  at  law ;  Snellgrove  v. 
Baily,  3  Atk.  214  ;  Gardner  v. 
Parker,  3  Maddock,  184  ;  Blount 
v.  Burrow,  4  Bro.  C.  C.  72.  And 
as  a  confirmation  and  necessary 
consequence  of  this  doctrine,  it 
has  also  been  held,  that  a  bond  and 
mortgage  maybe  a  good  subject  of 
a  gift ;  that  an  equitable  interest 
in  the  money  secured  by  the  per- 
sonal obligation,  passes  by  a  gift 
and  delivery  over  of  the  security  ; 
that  the  mortgage  attends  and  fol- 
lows the  debt,  as  an  inseparable 
incident ;  that  although  the  legal 
interest  in  the  debt  vests  in  the 
executor,  and  that  of  the  mort- 
gaged premises  in  the  heir  of  the 
•donor,  yet  in  equity  they  are  both 
to  be  considered  trustees  for  the 
donee  of  the  debt  or  sum  of  money 
secured  by  the  mortgage,  the  ex- 
ecutor, to  permit  the  donee  to  sue 
in  hi  name  on  the  personal  se- 
curity,   nd  the  heir,  to  convey  the 
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mortgaged  premises,  in  security  of 
the  debt;  Duffield  v.  Elwes,  1 
Bligh's  New  Rep.  514;  S.  C, 
under  the  name  of  Bow  v.  Hicks, 
1  Dow  &  Clark,  1,  in  the  House  of 
Lords.  These  cases  all  go  on  the 
assumption  that  a  bond,  note,  or 
other  security,  is  a  valid  subsisting 
obligation  for  the  payment  of  a 
sum  of  money,  and  the  gift  is,  in 
effect,  a  gift  of  the  money  by  a 
gift  and  delivery  of  the  instrument 
which  shows  its  existence  and  af- 
fords the  means  of  reducing  it  to 
possession ;  all  which  ingredients 
are  wanting  in  his  own  note  given 
by  the  donor  to  the  donee,  with- 
out consideration,  which  is  a  mere 
gratuitous  promise." 

"As  to  the  character  of  the 
thing  given,  the  law  has  under- 
gone some  changes.  Originally  it 
was  limited,  with  some  exactness, 
to  chattels,  to  some  object  of  value 
deliverable  by  the  hand ;  then  ex- 
tended to  securities  transferable 
solely  by  delivery,  as  bank-notes, 
lottery -tickets,  notes  payable  to 
bearer,  or  to  order,  and  indorsed  in 
blank;  subsequently  it  has  been 
extended  to  bouds  and  other 
choses  in  action  in  writing,  or 
represented  by  a  certificate,  where, 
in  the  very  latest  cases  on  the  sub- 
ject in  this  Commonwealth,  it  has 
been  held,  that  a  note  not  negotia- 
ble, or  if  negotiable,  not  actually 
indorsed,  but  delivered,  passes, 
with  a  right  to  use  the  name  of 
the  administrator  of  the  promisee, 
to  collect  it  for  the  donee's  own 
use ;  Sessions  v.  Mosely,  4  Cush. 
87 ;  Bates  v.  Kempton,  7  Gray, 
382.  For  the  general  principle  we 
refer  to  2  Kent  Com.  (6th  ed.) 
vol.  i. — 79 


444 ;  Parish  v.  Stone,  14  Pick. 
203  ;  Chase  v.  Bedding,  13  Gray, 
420.  The  donation  in  this  in- 
stance was  mortis  causa,  bat  the 
principle  is  the  same  in  the  case 
of  an  ordinary  gift.'' 

[An  unaccepted  bill  of  exchange 
or  draft  drawn  generally,  does  not 
operate  as  an  equitable  assign- 
ment of  the  fund  or  assets  against 
which  it  is  drawn,  and  if  unsus- 
tained  by  a  consideration,  is  sim- 
ply a  request  or  order,  that  may 
be  recalled  at  pleasure.  It  cannot, 
therefore,  be  effectual  as  a  gift  un- 
less the  payee  obtains  the  money, 
or  it  is  transferred  to  his  credit 
during  the  drawer's  life,  and 
before  payment  is  stopped  or 
countermanded  ;  Greenfield's  Es- 
tate, 12  Harris,  232 ;  Harris  v. 
Clark,  2  Barb.  94 ;  3  Comstock, 
93 ;  Winter  v.  Drury,  1  Selden, 
525.  A  draft  on  a  particular 
fund  confers  an  equitable  right 
on  the  drawee  to  so  much  of  the 
fund  as  is  covered  by  the  draft ; 
post,  vol.  2,  notes  to  Byall  v. 
Bowles ;  and  may  consequently 
enure  as  a  gift ;  Pope  v.  Hatch,  14 
California,  403.  It  has  been  said 
that  a  check  on  a  bank  by  a 
depositor  is  in  effect,  if  not 
in  form,  a  request  to  pa}',  not 
generally,  but  out  of  the  funds 
held  by  the  drawee ;  and  in  Foger- 
ties  v.  The  Bank,  12  Richard- 
son, the  holder  of  such  a  check 
was  held  entitled  to  maintain  as- 
sumpsit for  money  had  and  re- 
ceived, against  the  bank.  If  this 
conclusion  is  admissible,  such  a 
check  may  operate  as  an  equitable 
assignment,  and  consequently  as 
a  donatio  causa  mortis.     The  law 
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was  so  held  in  Butts  v.  Ellis,  1 
Beavan,  121  ;  4  De  Gex,  M.  &  G. 
249  ;  which  was  cited  and  approved 
in  Gourley  v.  Leisenbigler,  1  P.  F. 
Smith,  345  ;  and  Bhodesv.  Ghilds, 
14  Id.  18 ;  although  the  point 
was  not  actually  presented  for  ad- 
judication. And  when  the  ques- 
tion arose  in  Chapman  v.  White, 
2  Selden,  412,  the  court  held  that 
a  check  on  a  banker  is  not  dis- 
tinguishable, either  as  it  regarded 
form  or  effect,  from  a  bill  of  ex- 
change. Unaccepted  it  does  not 
oppose  any  obligation  on  the 
drawee,  and  it  is  a  nudum  pac- 
tum as  it  regarded  the  drawer, 
unless  sustained  by  a  considera- 
tion. It  is,  therefore,  necessarily 
inoperative  and  void  as  a  gift. 

[In  general,  equity  does  not  aid 
a  voluntary  transfer,  but  leaves  the 
donee  to  make  out  his»case  as  best 
he  may  at  law  ;  ante,  420  ;  Taylor 
v.  Staples,  8  Rhode  Island,  170. 
It  is  a  logical  consequence  that  a 
security  for  a  debt  cannot  be  given 
unless  negotiable  and  payable  to 
bearer,  or  drawn  to  the  order  of 
the  donor  and  payable  to  him. 
Donations  mortis  causa  are  con- 
fessedly exceptions  to  this  rule. 
In  Harris  v.  Clark,  2  Barbour, 
94,  98,  Grklley,  J.,  said:  "It  is 
now  settled  by  adjudged  cases, 
that  promissory  notes,  and  bills  of 
exchange,  whether  payable  to 
order  or  not,  and  whether  indorsed 
or  not,  bonds  and  mortgages,  and 
all  instruments  in  writing,  by 
which  any  debt  against  a  third 
person  is  secured,  may  be  the  sub- 
jects of  a  donatio  causa  mortis. 
In  the  case  of  Duffield  v.  Elwes, 
(1  Bligh,  N.  S.  497,)  Lord  Eldon, 


in  a  very  elaborate  judgment,  in 
which  he  reviewed  all  the  previous 
cases,  came  to  the  conclusion  that 
a  mortgage  deed  was  the  subject 
of  transfer  by  mere  delivery,  as  a 
donatio  mortis  causQ, ;  reversing 
the  decree  of  the  Master  of  the 
Rolls,  who  had  held  the  contrary 
doctrine.  The  principle  established 
in  this  case  is,  that  in  the  case  of 
the  gift  of  a  bond  or  mortgage, 
there  is  a  trust  raised  which  a 
court  of  equity  will  enforce,  by 
compelling  the  executors  to  allow 
the  use  of  their  names  in  any  legal 
proceeding  necessary  to  enforce 
the  security  against  the  debtor,  for 
the  purpose  of  carrying  into  effect 
the  intention  of  the  donor.  In 
this  respect  there  is  a  manifest 
distinction  between  a  gift  inter 
vivos,  and  a  donatio  mortis  causa. 
In  the  former  case  a  court  of 
equity  will  not  compel  a  donor  to 
complete  his  gift,  nor  an  executor 
to  complete  the  gift  of  his  testa- 
tor ;  whereas,  as  we  have  seen,  in 
the  latter  case,  the  donor  may  suc- 
cessfully invoke  the  aid  of  the 
Court  of  Chancery  for  that  pur- 
pose." 

The  distinction  is  now  generally 
disregarded,  and  the  delivery,  by 
way  of  gift,  of  a  bond  or  of  a  note 
drawn  to  order  and  unendorsed, 
held  to  confer  a  right  of  property 
which  equity  will  uphold  by  em- 
powering the  donee  to  sue  in  the 
name  of  the  donor,  and  precluding 
the  latter  and  his  legal  represen- 
tatives from  claiming  the  proceeds 
when  recovered ;  Camp's  Appeal, 
36  Conn.  88;  Sessions  v.  Mosely, 
4  Cushing,  87.  The  right  to  the 
amount   standing  to   the  donor's 
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credit  in  a  saving  fund  or  trust 
company,  may  consequently  pass 
by  the  delivery  of  the  bank  or 
pass-book  with  an  intent  to  give  ; 
Gamp's  Appeal ;  and  so  when  a 
certificate  of  stock  is  handed  over 
without  being  transferred  on  the 
books ;  ante,  440. 

It  seems  that  land  cannot  be 
given  mortis  causa;  Meacham  v. 
Meacham,  24  Vermont,  49  ;  and  it 
was  held  in  this  instance,  that  a 
conveyance  by  a  husband  to  his 
wife  in  his  last  illness,  was  invalid 
as  an  absolute  gift,  as  leaving  him 
without  any  sufficient  meaDS  of 
support,  and  could  not  be  sup- 
ported as  a  donation  causa  mortis, 
ante.  A  bond  and  mortgage  may 
nevertheless  pass  by  a  donation 
causa  mortis,  because  the  debt  is 
the  principal,  and  the  mortgage  a 
mere  collateral ;  Chase  v.  Bedding, 
13  Gray,  416  ;  Mitchell  v.  Pease,  T 
Cushing,  350.  And  a  conditional 
grant  of  real  estate  in  the  nature 
of  a  gift  causa  mortis  may  un- 
questionably be  made  by  an  in- 
strument under  seal,  properly 
drawn  for  such  a  purpose. 

The  power  of  a  married  woman 
to  make  a  donation  mortis  causa, 
rises  no  higher  than  that  to  be- 
queath by  will ;  and  the  gift,  con- 


sequently, will  not  be  valid  with- 
out the  consent  of  the  husband, 
which  must  be  shown  affirmatively ; 
Jones  v.  Brown,  34  New  Hamp- 
shire, 439.  See  Bourne  v.  Foss- 
brok,  18  C.  B.  N.  S.  528. 

It  was  said  in  Headley  v.  Kirby, 
6  Harris,  326,  that  a  gift  purport- 
ing to  pass  all  the  donor's  prop- 
erty, in  view  of  the  approach  of 
death,  was,  in  effect,  a  will,  and 
consequently  invalid,  unless  re- 
duced to  writing,  and  executed  as 
the  law  requires.  It  could  not, 
therefore,  be  sustained  as  a  dona- 
tion mortis  causa.  The  true  ground 
of  the  decision  seems  to  have  been 
that  the  words  of  gift  were  gene- 
ral, and  that  the  property  was  not 
handed  over  to  the  donee.  It  is 
difficult  to  believe  that  a  gift  by 
a  dying  man,  will  fail  because  it 
is  his  all ;  and  there  can  be  little 
doubt  that  one  may  dispose  of 
the  whole  of  his  personal  estate  by 
distributing  it  among  the  persons 
whom  he  desires  to  benefit.  In 
Meacham  v.  Meacham,  24  Ver- 
mont, 591,  a  deed  of  all  the  giver's 
real  and  personal  property  was  ac- 
cordingly said  to  be  a  good  donatio 
mortis  causa  of  the  personalty, 
although  it  did  not  pass  the  title 
to  the  land.] 
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ACQUIESCENCE,  57,  98,  236,  257,  258.  417,  622,  824,  1011. 
See  Application   of   Purchase-Money — Catching  Bargains — Constructive 
Trusts — Election — Fraud  on  Marital  Rights — Trustee — Waste. 

ADMINISTRATOR.     See  Executor — Application  of  Purchase-Monet,  2. 

ADVANCEMENT. 

Presumption  of,  arises  on  a  purchase  by  a  parent,  in  the  name  of  his  child, 
325,  344. 
Or  by  a  person  in  loco  parentis,  ib. 
Or  by  a  husband  in  the  name  of  his  wife,  ib. 

Presumption  of,  does  not  arise  on  purchase  in  name  of  woman  cohabiting  with 
purchaser,  325. 
Nor  between  brothers,  344,  345. 

Whether  it  arises  on  a  purchase  by  a  married  woman,  325. 
By  a  widow,  326. 

On  contract  to  purchase  land.  ib. 

Presumption  arises  in  case  of  personal,  as  well  as  real,  property,  327. 

Stock  purchased  in  name  of  wife  or  child,  ib. 

Or  bond  taken,  ib. 

May  be  rebutted  by  evidence,  that  the  purpose  was  a  trust  for  the  purchaser, 
and  not  an  advancement  to  the  grantee,  344,  345. 

But  presumption  of  advancement  cannot  be  rebutted  by  proof  of  a  purpose  in 
fraud  of,  or  contrary  to,  law.  345. 

Distinction  between  the  admission  of  evidence  to  rebut  and  to  fortify  equita- 
ble presumption,  347. 

The  infancy  of  a  child  is  not  a  circumstance  which  rebuts  the  presumption  of 
advancement,  327. 

Nor  the  circumstance  that  the  property  is  reversionary,  ib. 

Nor  that  it  is  a  purchase  in  the  joint  names  of  father  and  son,  328. 

On  a  purchase  in  joint  names  of  child  and  stranger  moiety  only  results,  ib. 

On  a  grant  of  copyholds  in  the  name  of  father  and  sons  successive,  ib. 

Son  may,  in  some  instances,  be  trustee  where  he  is  fully  advanced,  ib. 

Miter,  if  advanced  but  in  part,  329. 

Child  having  reversionary  estate  only,  not  considered  as  advanced,  ib. 

Father's  entering  into  possession,  and  taking  rents  and  profits,  or  giving  re- 
ceipts in  son's  name,  if  an  infant,  does  not  rebut  presumption,  ib. 

Such  acts  said  by  some  to  be  referable  to  acts  of  guardianship,  ib. 
By  Lord  Nottingham,  to  presumptive  advancement,  ib. 

And  will  not  rebut  presumption,  even  where  son  is  adult,  if  son  is  advanced 
but  in  part,  ib. 

But  they  may,  if-he  is  fully  advanced,  330. 
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ADVANCEMENT,  continued. 

Presumption  may  be  rebutted  by  evidence  of  facts  showing  father's  intention 
that  son  should  be  trustee,  330,-  346. 

But  such  declarations  must  be  made  contemporaneously  with  the  purchase,  or 
be  so  immediately  connected  with  it  as  to  form  part  of  the  same  transac- 
tion, ib. 

Subsequent  facts  not  admissible  as  evidence  of  iutention,  331,  346. 
As  a  devise,  ib.  ' 

Or  mortgage,  331. 
Or  demise  of  copyholds,  ib. 

Unless  where  the  license  to  lease  is  obtained,  or  a  surrender  to  the  use  of  the 
will  is  made  at  the  same  Court  as  the  grant,  ib. 

Presumption  may  be  rebutted  by  parol  declarations  of  father,  made  contem- 
poraneously with  the  purchase,  ib. 

Semble,  evidence  of  husband  and  wife  as  to  contemporaneous  intention  of  hus- 
band admissible  some  years  after,  on  a  purchase  made  in  the  names  of 
husband,  wife,  and  child,  332. 

Presumption  of  advancement  of  wife  may  be  rebutted  by  evidence  of  an  oppo- 
site intention,  332.  345. 

Evidence  of  parol  declarations  not  admissible,  if  made  subsequently  to  pur- 
chase, 332. 

A  fortiori  evidence  may  be  given  of  father's  intention  to  advance  son,  ib. 

But  subsequent  acts  and  declarations  of  the  father  may  be  used  by  the  son 
against  him,  ib. 

And  semble,  those  of  the  son  may  be  used  against  him  by  the  father,  ib. 

Evidence  not  admissible  to  rebut  advancement  by  showing  purchase  to  be 
made  in  fraud  of  the  law,  332. 

Presumption  of  advancement  of  wife  rebutted,  ib. 

Unpaid  purchase-money,  in  case  of  advancement,  a  debt  from  father's  assets, 
333. 

When  void  against  creditors,  ib. 

Purchase  by  one  largely  indebted,  in  the  name  of  a  wife  or  child,  void  as 
against  creditors,  and  will  be  applied  by  equity  for  their  benefit,  whether 
meant  as  a  trust  for  himself  or  an  advancement  to  the  grantee,  324,  343, 
345. 

Presumption  of,  does  not  arise  when  son  acts  as  solicitor  of  parent,  333. 

Court  may  repudiate  shares  transferred  by  a  father  to  his  infant  son,  333. 
See  Resulting  Trust. 

ADVANCES.     See  Mortgage. 

AGENT. 
A  person  employed  to  act  as  agent  for  another,  cannot  use  the  power  conferred 

by  his  position  as  a  means  of  making  a  benefit  for  himself,  out  of,  or  in 

the  course  of  thebusiness  of  his  principal,  72,  73,  220,  250,  251,  253,  260, 

261,  360. 
Agent  employed  to  procure  or  renew  lease,  or  to  act  generally  on  behalf  of 

principal,  cannot  procure  or  renew  it  for  his  own  benefit,  54,  72,  73,  249, 

263,  360. 
Partners,  stock-brokers,  attorneys,   and  all  other  persons,  who  have   bound 

themselves,  or  who  are  expressly  or  impliedly  bound  to  act  for  the  benefit 

of  others,  fall  within  this  principle,  53,  54,  66,  72,  22L,  250-253,  260. 
Effect  of  renewal  of  lease  or  purchase  of  reversion  by  one  of  the  partners,  for 

his  own  benefit,  53,  54. 
Cannot  renew  lease  for  his  own  benefit,  56,  219. 
Trustee  cannot  purchase  trust  estate  for  another  as,  214,  239. 
Agent  employed  to  sell  cannot  purchase  the  trust  estate,  214,  238,  250. 

Nature  of  sale  immaterial,  263. 
Employed  to  sell,  cannot  purchase  from  his  principal,  219,  238,  250,  260. 
Unless  he  furnish  him  with  all  the  knowledge  he  himself  possessed,  ib. 
A  fortiori,  purchase  made  in  another's  name,  will  be  bad,  ib. 
Nor  is  it  necessary  to  prove  that  the  purchase  was  at  an  undervalue,  219,  240. 
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AGENT,  continued. 

And  if  he  be  employed  to  purchase  or  take  a  lease,  he  shall  not  take  it  for  his 
benefit,  ib. 

The  onus  of  proof  lying  on  the  agent,  and  not  on  the  principal.  260. 

So,  when  purchase  is  made  under  cocer  of  name  of  another,  or  attended  by 
other  circumstances  of  fraud  on,  or  concealment  from,  the  principal,  220, 
255. 

Agent  employed  to  settle  a  debt,  cannot  purchase  it  for  himself,  220. 

Agent  or  attorney,  employed  to  collect  a  debt  by  legal  process,  cannot  pur- 
chase property  of  debtor,  at  a  sale  undur  an  execution,  for  less  than  the 
amount  of  the  debt,  251. 

And  it  is  immaterial  that  the  agent  is  also  a  judgment  creditor  of  his  princi- 
pal. 251. 

Agent  who  is  surety  for  debt  for  which  sale  is  made,  may  purchase,  subject  to 
right  of  principal  to  redeem  on  tendering  indemnity.  251. 

Purchase  by  agent,  of  land  which  he  has  been  emnloyed  to  buy.  will  give  rise 
to  a  trust  for  principal,  if  the  agency  is  proved  by  writing,  itnd  even  when 
it  is  not,  if  the  transaction  is  a  fraud  on  the  principal,  261,  262,  263. 

Agent  employed  to  purchase,  not  permitted  to  profit  by  a  sale  to  his  prin- 
cipal, 220. 

Except  by  express  consent,  ib. 

Case  of  partner  employed  by  firm  to  purchase,  selling  his  own  goods,  221. 

Co-owner  acting  as  ship's  husband,  ib. 

Agent  of  colliery,  ib. 

Stockbroker,  ib. 

Agent  or  steward  may  take  lease  from  his  principal  or  employer,  225. 

But  full  information  must  have  been  given,  ib. 

Agent  employed  to  pay  taxes  cannot  purchase  at  tax  sale,  249. 

Fraudulent  purchase  by,  voidable,  not  void.  835. 

Confirmation  of  purchase,  by  principal,  257,  258,  259. 

Bill  filed  to  prevent  improper  dealings  with  cargoes  by  agents. 

Husband  may  be  agent  of  his  wife,  758. 

See  Constructive  Trusts — Trustee. 

AGREEMENT.  See  Contract — Parol  Agreement — Part  Performance  op 
Agreement — Specific  Performance  of  Agreement — -Statute  of  Frauds 
— Voluntary  Deeds  and  Contracts. 

ALIEN. 

When  resulting  trust  not  enforced  in  favor  of,  343. 

ALIENATION. 
Restraint  upon,  of  married  woman.    See  Separate  Use. 

ANNUITANT. 
Cannot  purchase  estate  upon  which  annuity  is  charged,  215. 

APPLICATION  OP  PURCHASE  MONEY. 

Modification  of  doctrine  by  various  statutes,  78,  79,  114,  118. 
1.  As  to  purchasers  of  real  estate,  79. 

Purchaser  bound  to  see  to  application,  wheQ  debts,  legacies  or  annuities  are 
specified,  79,114,  115. 

But  not  when  there  is  a  trust  for  the  payment  of  debts  generally,  80,  112. 

Or  a  devise  for  the  payment  of  legacies,  113. 

Or  a  general  charge  of  debts,  80,  112. 
Although  debts  exist,  118. 

Although  there  be  a  trust  or  charge  for  payment  of  legacies  or  annuities,  80, 
81,  113. 

Or  mention  is  made  of  a  particular  debt,  82. 

Unless  purchase  money  is  misapplied  with  co-operation  of  purchaser,  90,  114. 

Or  purchaser  has  notice  of  in' ended  misapplication.  IIS.  1 19. 

How  far  charge  of  debts  authorizes  sale  of  real  estate,  100-109. 


1256  INDEX. 


APPLICATION  OP  PURCHASE  MONEY,  continued. 

Purchaser  not  liable,  even  after  payment  of  debts,  according  to  Johnson  v. 
Kennet  and  Forbes  v.  Peacock,  82,  84. 

Kemarks  of  Lord  St.  Leonards  on  these  cases,  84,  85. 

Liability  of  estates  to  debts  by  statute,  does  not  absolve  purchaser  from  seeing 
to  payment  of  legacies  charged  thereon,  85. 

Whether  the  law  would  be  so  held  in  this  country,  quaere,  113. 

Purchaser  not  liable  to  see  to,  even  where  no  trust  for  general  payment  of 
debts,  if  tru-ts  for  sale  are  immediate,  and  the  cestui  que  trusts  are  not 
ascertained,  or  not  of  age,  86. 

Nor  where  purchase  money  is  to  be  applied  upon  trusts  requiring  care  and 
discretion,  87.  116,  118. 

As  where  money  is  to  here-invested,  116,  117,  118. 

Nor  where  authority  is  given  to  invest,  87,  116,  118. 

Nor  where  charge  for  payment  of  debts  is  followed  by  specific  dispositions 
of  real  estate,  88f  89. 

Purchaser  not  bound  to  see  how  much  land  is  necessary  to  be  sold  for  pay- 
ment of  debts  89. 

Nor,  where  the  trust  is  for  payment  of  such  debts  as  personalty  is  deficient 
in  paying,  to  see  whether  land  is  wanted,  ib. 

Secus,  where  there  i3  a  mere  power  to  raise  money  on  a  deficiency  of  per- 
sonalty, ib. 

Purchaser  under  decree  of  court  not  liable,  114. 

With  notice  of  judgments,  90. 

Liable  when  a  party  to  a  breach  of  trust,  90,  114. 

As  when  trustee  is  selling  to  pay  his  own  debt,  90. 

Mortgagee's  security,  how  invalidated,  when  trustees  raise  money  by  unau- 
thorized mortgage,  90,  91. 

After  considerable  time  after  testator's  death,  92. 

Purchaser  with  notice  of  administration  suit  having  been  instituted,  ib. 

How  far  trustees  not  having  power  to  give  re.eipts,  can  by  conditions  of  sale 
compel  purchasers  to  be  satisfied  with  their  receipts,  92,  93. 

Payment  of  money  into  court  under  Trustee  Relief  Act,  93. 
2.  As  to  purchasers  of  personal  property  from  executors  or  administrators,  93. 

Purchaser  or  mortgagee  of  leaseholds  or  other  personalty  from  executors,  or 
administrators,  not  liable  to  see  to,  93,  110. 

Unless  there'is  want  of  valuable  consideration,  or  ground  for  inferring  mala 
fides,  110,  111. 

When  fraud  will  be  presumed.  111. 

Sale  or  mortgage  good  against  residuary,  pecuniary,  and  specific  legatees  and 
creditors,  ib. 

Notwithstanding  notice  to  the  purchaser  or  mortgagee  of  the  will  or  be- 
quest, ib. 

Or  that  money  was  originally  advanced  to  executors  on  their  personal  se- 
curity, 94. 

Executor  or  administrator  mortgaging  leaseholds  may  give  power  of  sale,  ib. 

So  likewise  trustees  with  express  power  to  mortgage,  95. 

Power  not  imported  by  Court  into  absolute  conveyance  held  to  be  only  a  se- 
curity, ib. 

Power  authorized  by  Court  on  mortgage  of  an  infant's  estates,  ib. 

Executor  may  g:ve  mortgagee  of  debts  power  of  attorney,  ib. 

Concurrence  of  specific  legatee  in  sale  of  chattels  desirable,  ib. 

Unless  he  is  executor,  ib. 

Purchaser  from  devisee  to  whom  property  has  been  conveyed  by  persons  en- 
titled to  sell  under  general  charge  of  debts,  not  bound  to  see  to,  96. 

Purchaser  bound  to  see  to  where  personal  estate  clothed  with  particular  trust, 
quaere,  ib. 

Purchaser  or  mortgagee  liable  in  cases  of  fraud,  ib. 

As  where  executor  mortgages  or  sells,  to  pay  or  secure  his  own  debt,  96,  97. 

But  quaere  where  the  executor  is  specific  and  residuary  legatee,  98. 

Unless  purchaser  or  mortgagee  is  aware  that  testator's  debts  are  unpaid,  ib. 

Purchaser  bound  to  see  to,  where  executor  has  sold  at  an  undervalue,  ib. 
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APPLICATION  OP  PURCHASE  MONEY,  continued. 

Or  to  one  who  knew  that  there  were  no  debts,  or  that  all  debts  were  paid,  ib. 

Creditors  and  legatees  barred  from  proceeding  against  purchaser,  by  length  of 
time  and  acquiescence,  ib. 
'    Legatees  barred  although  their  legacies  are  contingent,  ib. 

Pecuniary  or  residuary  legatee  can  follow  assets  as  well  as  creditors  and  speci- 
fic legatees,  99. 

Banker  not  bound  to  see  to  application  of  money  paid  to  executor  on  his 
cheque,  ib. 

Unless  he  had  notice  of  an  intended  fraud,  ib. 

The  inclination  of  the  cases  in  this  country  seems  to  be,  that  a  -purchaser  from 
trustees  is  not  hound  to  see  to  the  application  of  the  money,  unless  the  sale 
he  a  breach  of  trust,  or  fraud,  and  the  circumstances  are  such  as  to  give 
the  purchaser  express  or  implied  notice,  in  which  cases  the  trust  will 
follow  the  property  into  the  hands  of  the  purchaser,  109. 

Application  of  this  principle, 

1.  Sales  of  chattels  by  executors,  guardians  or  trustees,  110. 

2.  Sales  of  land  under  a  power  to  sell  for  debts  and  legacies,  112. 

3.  Sales  under  a  power  in  a  settlement  to  se'l  and  re-invest,  116. 

4.  Sales  by  surviving  partner,  of  real  estate  of  firm,  111. 
See  Charge  of  Debts. 

APPOINTMENTS. 
Defective,  when  aided,  366.     See  Defective  Execution  of  a  Power  —  Fraud 
upon  a  Power — Illusory  Appointment. 

ARBITRATOR. 

Cannot  purchase  claims  of  parties  to  the  reference,  230. 
Specific  performance  of  agreement  to  refer  to,  1106. 

ASSIGNEES  OP  A  BANKRUPT. 
Cannot  purchase  his  property,  225. 
Nor  can  assignee's  partner,  ib. 

Semble,  not  even  with  the  consent  of  the  majority  of  the  creditors,  ib. 
Nor  can  the  assignees  purchase  up  the  debts  of  the  bankrupt  for  their  own 

benefit,  226. 
But  purchase  may  be  confirmed  by  the  court,  if  beneficial,  ib. 
When  removed  in  order  to  bid,  202. 
When  order  to  bid  refused,  allowed  to  name  price,  ib. 
See  Commissioner  of  Bankruptcy — Solicitor. 

ASSIGNEES  FOB  THE  BENEFIT-  OF  CREDITORS. 
Cannot  purchase  at  their  own  sale,  249. 
Nor  at  a  sale  of  the  property  under  legal  process,  ib. 
Nor  can  an  agent  of  the  assignee,  ib. 
Nor  can  a  commissioner  appointed  by  the  Orphans'  Court  to  sell  land,  250. 

ASSIGNMENTS. 

When  assignments  which  fail  at  law  will  be  sustained  in  equity,  395-414, 

438-442. 
Of  chose  in  action,  when  specific  performance  of,  decreed,  1105. 

ATTORNEY  AND  COUNSELLOR  AT  LAW. 

An  attorney  or  counsellor  at  law,  consulted  as  to  the  title  of  land,  cannot,  for 
his  own  benefit,  buy  an  outstanding  adverse  title,  73,  360. 

An  attorney  in  an  execution  cannot  purchase  for  himself ,  at  a  price  insuffi- 
cient to  pay  his  client's  debt,  251. 

And  an  attorney  for  two  or  more  cannot  purchase  for  one  exclusively,  ib. 

An  attorney  cannot  use  knowledge  obtained  in  acting  for  his  client,  to  the  dis- 
advantage of  the  latter,  251,  252. 

And  when  an  attorney  buys  from  or  sells  to  his  client,  the  onus  of  proving  the 
fairness  of  the  transaction  lies  on  the  attorney,  ib.     See  Solicitor. 

AWARD, 

When  specific  performance  of,  decreed,  1105. 
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BANK. 

When  deposit  in  name  of  third  person  creates  valid  trust,  422,  433. 
See  Donatio  Mortis  Causa — Voluntary  Deeds  and  Contracts. 

BANKER. 
Not  bound  to  see  to  application  of  money  paid  to  executor  on  his  cheque,  99. 
Unless  paid  with  notice  of  intended  misapplication,  ib. 

BANKRUPT.    See  Conversion. 

BARRISTER. 

Consulted  as  to  compromise  of  debt,  not  allowed  to  purchase  it  for  his  own 

benefit,  228,  229. 
See  Attorney — Solicitor. 

BILL  OP  EXCHANGE.     See  Subrogation— Surety. 

BISHOP. 

When  disqualified  from  taking  grant  of  annuity  raised  for  building  a  rectory, 
230. 

BOND. 

Want  of  consideration  no  defence  to.  444. 

Of  married  women,  when  binding.  758,  764. 

See  Principal  and  Surety — Separate  use — Surety. 

CARGOES. 
Bills  filed  to  prevent  improper  dealings  with,  by  agents,  1112. 

CATCHING  BARGAINS. 

With  heirs,  reversioners,  or  expectants  (not  coming  within  31  &  32  Vict.  c.  4), 
set  aside  for  mere  inadequacy  of  price,  8"9.  810,  826. 

Though  mere  inadequacy  not  sufficient  to  set  aside  sales  of  interest  in  posses- 
sion,   810. 

Unless  there  be  fraud,  surprise,  or  misrepresentation,  ib. 

Or  the  inadequacy  of  price  so  great  as  to  be  evidence  of  fraud,  810,  825. 

Inadequacy  of  price  ground  for  rescinding  contract  respecting  expectancies, 
810,  828. 

Or  reversionary  interests,  ib. 

Rule  on  this  point  in  the  United  States,  828. 

Immaterial  that  expectant  heir  is  of  mature  age,  811. 

Or  that  he  understood  transaction,  ib. 

Not  necessary  to  show  that,  he  was  in  pecuniary  distress,  ib. 

Some  principles  applicable  to  grant  of  reversionary  lease,  ib. 

Reversioner  need  not  combine  character  of  heir,  ib. 

As  a  general  rule  onus  lies  upon  a  person  dealing  with  a  reversioner  or  ex- 
pectant, of  proving  that  the  transaction  was  reasonable,  and  the  price 
adequate,  811,  829. 

History  and  policy  of  the  doctrine,  811,  826. 

Grounds  for  settin?  aside  such  dealings,  812,  826. 

With  a  mere  expectant,  dealing  with  strangers  for  his  expectancy,  a.  fraud  is 
committed  on  the  ancestor  by,  812,  829. 

Reversioner  may  set  aside  transaction,  notwithstanding  a  resale,  when,  ib. 

But  a  fair  agreement  between  expectants  or  heirs,  to  divide  property  will  be 
enforced,  813,  829. 

Rule  as  to  sales  of  reversion  is  applicable,  though  a  small  part  of  the  property 
sold  is  in  possession,  814. 

Especially  if  thrown  in  colorably,  ib.  . 

Reversionary  interests  depending  on  marriage  and  birth  of  issue,  capable  of 
valuation,  ib. 

Contingency,  if  remote,  will  not  be  taken  into  consideration  in  estimating  the 
value  of  the  reversion,   598. 

Exception  from  rule,  when  vendor  has  stated  in  his  proposals  the  value  of 
the  property,  815. 

Relief  will  be  given,  especially  in  the  case  of  a  young  heir,  against  usurious 
loans  under  the  mask  of  trading,  ib. 
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CATCHING  BARGAINS,  continued. 
But,  quaere,  when  the  transaction  is  known  to  the  father  or  person  from  whom 

the  spes  successions  is  entertained,  815,  816. 
Or  if  the  situation  of  the  other  party  or  his  property  is  altered,  ib. 
Judgment  of  Lord  Brougham  in  King  v.  Hamlet,  ib. 
Remarks  of  Lord  St.  Leonards  therebn,  817. 
Rules  of  equity  as  to  dealings  with  expectant  heirs  not  altered  by  repeal  of 

the  usury  laws,  817. 
Nor  by  the  Sales  of  Reversions  Act,  817,  818. 
Dealings  between  a  father  and  son  not  considered  as  a  reversionary  bargain, 

and  are  unimpeachable,  819,  829. 
Unless  there  be  undue  influence  on  the  part  of  the  parent,  ib. 
Settlement  by  heir  on  his  wife  and  children  valid,  ib. 

So  a  sale  of  a  reversionary  interest  by  auction  is  in  general  unimpeachable,  ib. 
Unless  it  be  conducted  improperly,  as  where  sale  is  without  reserve,  820. 
Sale  may  be  supported  where  vendor  and  purchaser  concur  in  ascertaining 

value  from  skilled  persons,  ib. 
Or  for  the  highest  bid  when  resold  at  an  auction,  ib. 
Secus  where  opinion  of  actuary  only  is  obtained.  821. 
But  purchase  by  private  contract  set  aside,  though  assigned  by  same  deed, 

and  with  lot  purchased  at  auction,  ib. 
Rule  as  to  sale  of  reversions  not  applicable  to  a  sale  by  a  reversioner  and  a 

person  having  the  prior  interest,    ib. 
Not  set  aside  where  transaction  reasonable,  ib 
No  rule  as  to  what  constitutes  inadequacy  of  price,  ib. 
Reversionary  interest  valued  by  the  market  price  not  by  the  tables,  822. 
Gowlandv.  Be  Faria,  commented  on  by  Lord  Cottenham  in  Lord  Aldborough 

v.  Trye,  822,  823,  824 
Calculated  with  reference  to  the  time  of  the  contract,  not  the  result,  824. 
Circumstance  that  property  is  subject  to  a  chancery  suit  must  be  considered, 

824. 
And  costs  of  selling  real  estate,  ib. 
Terms  upon  which  sale  will  be  set  aside,  ib. 
Confirmation  and  acquiescence,  effect  of,  825. 
Confirmation  of  contract  vitiated  by  fraud,  828-836. 
Contract  cannot  be  repudiated  and  property  retained,  831,  832. 
Unless  entirely  worthless,  ib. 

When  party  defrauded,  must  elect  between  affirmation  and  repudation  of  con- 
tract, 832-836. 
Remedies  of  party  defrauded,  833-836. 

CHARGE  OF   DEBTS. 
How  far  it  authorizes  sale  of  real  estate  by  executors,  100-106. 
Or  devisees,  106,  107. 
Concurrence  of  executors  not  required  where  period  for  sale  under  express 

trust  has  arrived,  ib. 
Alteration  of  the  law  by,  22  &  23  Vict.  c.  35,  107,  108. 
What  constitutes,  109. 

CHARITIES. 
Defective  execution  of  power,  aided  in  favor  of,  367. 

CHATTELS. 
Specific  delivery  up  of,  when  of  peculiar  value,  1111,  1114. 
Heirlooms,  ib. 

Bill  may  be  filed  by  pawnee,  without  making  the  pawner  a  party,  ib. 
Where  there  is  a  fiduciary  relation  between  the  parties,  it  is  not  necessary 

that  chattels  should  be  of  any  peculiar  value,  1112,  1117. 
Bills  may  be  filed  by  owners  of  cargoes,  to  prevent  improper  dealings  of  agents, 

or  persons  in  the  situation  of  agents,  ib. 
Or  persons  in  the  situations  of  agents,  1113. 
Deeds  or  writings,  specific  delivery  of,  1113,  1116. 
When  invalidated  by  fraud  or  mistake,  1117. 
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CHATTELS,  continued. 

Bill  for  delivery  of  certificate  of  registry  of  ship,  ib. 

When  constructive  delivery  of,  sufficient  to  support  gift.  See  "Oonatio 
Mortis   Causa. 

Jurisdiction  of  common  law  courts  to  compel  return  of,  H13,  1116. 

Measure  of  damages  for  non-delivery  of,  1114 

No  lien  for  purchase  money  after  sale  and  delivery  of,  502. 

Specific  delivery  of  slaves,  1100,  1105. 

Settlement  of.  See  Executed  and  Executory  Trusts — Specific  Perform- 
ance of  Agreement. 

CHEQUE. 
Banker  not  bound  to  see  to  application  of  money  paid  on  cheaue  of  executor, 

99. 
Unless  paid  with  notice  of  intended  fraud,  ib. 
See  Donatio  Mortis  Causa — Gift. 

CHILDREN. 

Construction  of  word  when  used  in  marriage  articles,  17. 
When  voluntary  agreement  by  parent  enforced  in  favor  of,  427. 

CHOSE  TN  ACTION. 
When  voluntary  gift  of,  will  be  enforced,  401,  405,  437-443. 
See  Voluntary  Deeds  and  Contracts. 

COMMISSIONER  IN  BANKRUPTCY. 
Cannot  purchase  property  of  bankrupt,  227. 

COMMISSIONERS  UNDER  INCLOSURE  ACTS. 
Incapacity  from  purchasing,  what,  232. 

COMPENSATION. 

Persons  disappointed  by  election,  entitled  to,  510,  511. 
See  Election. 

CONFIRMATION,  237,  257,  258,  824,  830. 

See  Catching  Bargains — Fraud  on  Marital  Rights — Trustee. 

CONSIDERATION. 
See  Part  Performance  of  Agreement — -Surety. 

CONSTRUCTIVE  TRUSTS. 

On  a  renewal  of  a  lease  by  a  trustee,  guardian,  executor,  executor  de  son  tort, 

or  other  person  acting  in  a  fiduciary  capacity,   in  his  own  name,   trust 

arises,  for  the  person  entitled  to  the  old  lease,  49,  62,  63,  64. 
Though  lessor  refuse  to  renew  to  cestui  que  trust,  49,  63. 
Not  applicable  to  additional  lands,  ib. 
And  on  a  renewal  by   person  having  limited  interest,  as  tenant  for  life,  for 

those  in  remainder,  49. 
Although  original  lease  may  have  expired  before  the  tenancy  for  life  vested, 

ib. 
Or  tenant  for  life  is  author  of  settlement,  51. 
Or  there  is  a  special  provision  that  a  particular  renewal  shall  enure  for  benefit 

of  trust,  51. 
Attach  to  money  paid  to  tenant  for  life  for  withdrawing  opposition  to  a  bill 

ib. 
On  renewal,  although  tenant  for  life  has  general  power  of  appointment,  52. 
Case  of  tenant  for  life  obtaining  the  fee  under  an  Act  of  Parliament,  52. 
And  on  renewal  by  one  of  several  persons  jointly  interested,  for  the  others, 

53. 
By  a  person  jointly  interested  with  an  infant,  53. 

Or  by  one  partner  of  premises  bought  or  used  for  business  of  firm,  53,  72. 
And  on  renewal  by  a  mortgagee  for  the  mortgagor,  55. 
Though  lease  expire  before  renewa.1,  ib. 
And  on   renewal  by  the  lessee  for  the  mortgagee,  legatees,    annuitants,  and 

incumbrancers,  56. 
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CONSTRUCTIVE  TRUSTS,  continued. 

Though  lease  fraudulently  forfeited  before  renewal,  ib. 

Money  arising  from  the  sale  of  right  of  renewal  affected  by  the  same  trusts  as 
leaseholds,  if  renewed,  ib. 

Agent  cannot  renew  for  his  own  benefit,  ib. 

Terms  upon  which  an  assignment  by  the  trustee  or  tenant  for  life  will  be  di- 
rected, 56,  57. 

Remedies  against  volunteers  claiming  renewed  lease,  57. 

Or  purchasers  with  notice,  ib. 

Cestui  que  trust  bound  by  acquiescence  and  lapse  of  time,  58. 

Tenant  for  life  entitled  to  sum  accumulated  for  renewal,  when,  ib. 

Purchase  of  reversion  in  leaseholds  by  sureties  when  not  sanctioned  by  the 
Court,  59. 

Purchase  of  the  reversion  by  trustee  or  tenant  for  life,  60. 
of  equity  of  redemption  by  executor  of  mortgagee,  ib. 

Quasi  tenant  in  tail  of  leaseholds  may  renew  for  his  own  benefit,  ib. 

Old  tenant  has  no  equity  against  a  stranger  obtaining  a  lease, 

Nor  has  a  lessee  against  his  sub-lessee,  6L. 

Rights  of  a  sub-lessee  with  covenant  to  renew  at  fixed  rent  against  lessee  re- 
newing, ib. 

Or  purchasing  the  reversion,  ib. 

Against  lessee  obtaining  renewal,  fraudulently  omitting  provisions  in  the  old 
lease,  62. 

Purchase  by  partner  of  reversion  of  lease  held  by  firm,  54,  72. 

Partner  selling  property  of  Him  and  purchasing  it,  holds  in  trust  for  firm, 

66,  72. 

A  purchase  by  a  trustee  of  claims  or  incumbrances  against  the  estate,  at  a 
discount,  enures  to  the  benefit  of  (he  cestui  que  trust,   65. 

But  the  trustee  shall  be  reimbursed  with  interest,  65,  836. 

The  same  rule  applies  ivhere  the  trustee  buys  in  an  adverse  title  to  the  estate, 
ib. 
Aliter  in  Pennsylvania  in  case  of  purchase  at  sheriff's  sale  in  fraud  of  agree- 
ment with  the  defendant  in  execution,  836. 

So  of  purchases  made  by  directors  for  their  own  advantage,  65. 

Promoters  of  companies  cannot  purchase  at  one  price  and  sell  to  their  associ- 
ates at  another,  66,  68. 

And  a  prospectus  which  misleads  is  a  fraud,  66. 

But  this  disability  does  not  attach  until  the  fiduciary  relation  is  established, 

67.  , 

Joint-tenant  and  co-parceners,  and  tenants  in  common  under  the  some  instru- 
ment or  act,  are  trustees  for  one  another  for  the  protection  cf  the  common 
interest,  and  a  purchase  by  one  of  an  outstanding  title  or  encumbrance, 
will  give  rise  to  a  trust  for  all,  68,  69,  70. 

So  a  widow  in  possession  under  her  deceased  husband  is  precluded  from  pur- 
chasing outstanding  title  to  the  prejudice  of  the  heirs,  7U. 

So  of  purchases  by  one  co-tenant  of  property  sold  under  execution  issued 
against  both,  70,  71. 

On  a  purchase  of  an  encumbrance  or  outstanding  title,  by  a  tenant  for  life,  a 
trust  arises  for  the  remainderman  or  reversioner,  71. 

And  on  such  a  purchase  by  a  husband,  having  a  life  estate  in  the  wife's  land 
for  the  wife  and  her  heirs,  ib. 

And  for  the  vendor,  on  the  purchase  of  an  adverse  title  by  the  vendee  in  posses- 
sion before  the  conveyance,  ib. 

So  of  mortgagor  and  mortgagee,  71. 

Same  principle  governs  right  of  landlord  to  acquisitions  made  by  tenant,  72. 

An  agent  cannot  deal  for  his  own  benefit  in  the  subject  of  the  agency,  72,  73. 

Nor  can  the  clerk  of  such  agent,  73. 

An  attorney  or  counsellor,  who  has  been  consulted  professionally  about  the 
deed  to  land,  cannot  buy  an  adverse  title  for  his  own  benefit :  his  purchase 
shall  be  in  trust  for  his  client,  ib. 

Purchase  or  conveyance  to  one  man  in  fraud  of  another,  will  give  rise  to  a 
trust  for  the  latter,  336.     See  Agent — Catching  Bargains. 
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CONTINGENT  REMAINDERS. 
Limitations  to,  when  inserted  in  the  case  of  executory  trusts,  26.   , 
Utility  of  trustees  to  preserve,  987.     See  Waste. 

CONTRACT. 

When  set  aside,  826,  827. 

Confirmation  of  fraudulent,  830-836. 

When  subject  matter  must  be  returned  on  repudiation  of,  831. 

When  election  must  be  made  between  affirmation  or  repudiation  o/,  J332-836. 

Remedies  of  party  defrauded,  8^3-835. 

Of  married  women,     See  Separate  Use.— See  Parol  Agreement. 

CONTRIBUTION. 

Towards  payment  of  fines  on  renewals,  57. 

Between  sureties,  124.     See  Sureties. 

Between  specific  legatees  and  residuary  devisees,  915. 

CONVERSION. 
Doctrine  of  constructive,  as  stated  by  Sir  Thos.  Sewell,  1122. 
Conversion  from  the  death  of  the  testator,  or  the  date  of  the  agreement,  1159 
1160. 

1.  Money  into  land,  See  Resulting  Trusts. 

Money  agreed  or  directed  to  be  laid  out  in  land  is  real  assets,  1124,  1158, 
1162. 

Subject  to  tenancy  by  the  curtesy,  1124. 

And  semble  to  dower,  since  the  Dower  Act,  but  not  previously,  ib. 

Passes  under  a  general  devise  of  lands,  ib. 

But  not  by  a  general  bequest,  ib. 

Though  it  will  be  a  bequest  of  so  much  money  to  be  laid  out  in  land,  1125. 

Even  previous  to  Wills  Act,  would  not  have  passed  by  the  will  of  an  infant,  ib. 

Descends  to  the  heir,  ib. 

Except  where  the  money  is  at  home,  1126,  1127. 

When  undisposed  of  surplus,  results  to  next  of  kin,  See  Resulting  Trust,  2. 

Does  not,  as  between  real  and  personal  representative,  depend  upon  actual 
state  of  property,  1127. 

Remarks  upon  Walker  v.  Beane,  ib. 

Money  notionally  converted  into  laud,  not  liable  to  succession  duty,  1128. 

Liable  to  legacy  duty,  ib. 

Will  not  escheat  to  the  crown  on  failure  of  heirs,  785. 

Money  impressed  with  the  character  of  realty,  not  forfeited  to  crown  on  con- 
viction of  owner  for  felony,  1129. 

Money  to  be  laid  out  in  land  to  go  with  settled  property,  may  be  expended 
in  improving  it,  when,  ib. 

2.  Land  agreed  or  directed  to  be  sold,  considered  as  money,  1129,  1157,  1158, 

1160.     See  Resulting  'I  rusts,  2. 
Though  period  prescribed  for  sale  is  remote,  1159. 
Passes  by  a  residuary  bequest,  ib. 
And  on  intestacy  goes  to  personal  representatives,  1129,  1158,  1160. 

And  is  not  bound  by  the  lien  of  a  judgment,   1161. 
When  it  descends  to  heirs,  See  Resulting  Trusts,  2. 
Who  may  maintain  bill  ior  specific  performance,  1129. 
In  the  case  of  contracts  with  railway  and  other  companies,  what  will  amount 

to,  1129,  1132. 
Heirs  of  purchasers  of  realty  entitled  to  have  purchase  money  paid  out  of 

personalty,  1132. 
They  must  show  a  binding  contract,  1132. 
Takes  place  when  heir  at  law  of  vendor  adopts  parol  contract  to  sell  land, 

1132,  1161. 
Secus,  if  he  acted  by  mistake,  1133. 
Direction  to  sell  for  convenience  of  distribution,  is  absolute  conversion  as  long 

as  object  of  division  exists,  1202. 
Not  arrested  by  incapacity  of  some  of  the  objects  to  take,  ib. 
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Where  the  direction  to  sell  is  peremptory,  but  the  time  of  sale  discretionary, 

conversion  takes  place,  1159,  1164,  1165. 
Conversion  may  be  effected  by  agreement  to  sell  or  a  conveyance  to  trustees  for 

sale,  1160,  1161. 
Though  sale  made  dependent  on  the  option  of  third  persons,  1140, 1162." 
Or  of  the  purch  aser,  if  the  contract  be  in  all  other  respects  absolutely  binding 

on  the  vendor,  1162. 
Realty  converted  into  personalty  by  contract  of  sale  may  be  reconverted  by 

failure  of  vendee  to  pay  purchase  money,  1171. 
Subject  to  all  intervening  rights,  ib. 

Devisee  cannot  now  compel  payment  of  jiurehase  money  by  personal  repre- 
sentatives of  the  purchaser,  1133. 
Heir  at  law  may,  ib. 

Does  not  take  place  on  contract  by  trustee  to  purchase  trust  property,  1133. 
A  lien  may  take  money  arising  for  land,  devised  to  be  sold,  1133,  1157,  1161. 
Secus,  where  there  is  no  trust  for  absolute  conversion.  1134. 
May  now  hold  lands  under  naturalization  act,  1870,  ib. 
On   failure  of  purposes  of  conversion  on  death  of  testator  without  heirs  the 

lord  cannot  claim  by  escheat  against  the  trustees  for  sale,  ib. 
Nor  can  the  Grown  call  for  conversion  that  it  might  take  the  money  as  bona 

vacantia,  ib. 
The  Court  will  execute  a  trust  of  lands  for  an  alien  in  favor  of  the  Crown, 

when,  1134. 
Doctrine  of,  will  not  give  jurisdiction  to  Probate  Court  over  a  will  limited  to 

real  property,  ib. 
3.  Must  be  imperative,  1134.  1162. 
If  it  be  optional,  as  to  invest  in  purchase  of  lands,  or  on  securities,  conversion 

will  not  take  place,  1135. 
Nor  where  trustees  have  mere  power,  with  consent  of  others,  to  purchase 

land,  ib.  * 

Nor  where  money  is  to  be  laid  out  in  the  purchase  of  land  in  fee  single  or 

for  terms  of  years  with  consent  of  others,  "and  not  without,"  1136T 
But  although  apparently  optional,  it  may  be  considered  imperative  where  limi- 
tations are  adapted  ouly  to  real  estates,  ib. 
Proviso  that  if  party  interested  should  elect  to  take  land  as  realty  does  not 

prevent  conversion,  if  it  would  otherwise  occur,  1163. 
Or  where  the  words  of  request  are  merely  inserted  for  the  purpose  of  enforc- 
ing the  obligation  to  convert,  1137. 
Secus,  where  words  of  request  are  inserted  for  purpose  of  making  purchase 

discretionary,  ib. 
"Where  the  power  to  convert  for  the  benefit  of  a  class  is  discretionary,  the 

respective  estates  must  be  taken  as  they  are  found,  ib. 
Secus,  where  the  power  is  imperative,  and  in  the  nature  of  a  trust,  1138. 
Of  land  into  money  may  be  implied,  ib. 
But  intention  must  be  clear,  ib. 

Where  direction  to  convert  is  imperative,  legacy  duty  is  payable,  ib. 
Even  though  person  entitled  elects  to  take  the  land,  ib. 
Secus,  where  direction  is  discretionary,  and  trustees  do  not  sell,  1138,  1162, 

1163. 
But  it  may  if  trustees  do  sell,  ib. 

Doubtful  whether,  liability  to  duty  should  depend  upon  act  of  trustees,  ib. 
But  it  will  not  if  sale  takes  place  not  under  the  power,  but  under  jurisdiction 

of  the  Court,  1139. 
Nor  where  trustees  are  directed  to  invest  proceeds  in  the  purchase  of  or  on 

mortgage  of  other  lands,  ib. 
A  fortiori,  if  they  are  directed  simply  to  re-invest  in  the  purchase  of  lands,  ib. 
Probate  duty  not  payable  in  respect  of  land  absolutely  directed  by  will  to  be 

converted,  ib. 
Nor  where  the  direction  to  convert  is  by  deed,  when,  ib. 
.And  on  part  of  purchase-money  not  received  by  testator,  who  had  contracted 

to  sell  land,  1140. 
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Since  Succession  Duty  Act,  question  not  of  much  importance,  ib. 
Legacy  duty  payable  on  real  property  purchased  and  used  for  partnership 
purposes,  when,  ib. 
4.  As. to  period  from  which  conversion  takes  place,  ib. 
The  delivery  of  a  deed,  ib. 
The  death  of  the  testator,  ib. 

Though  sale  be  directed  whenever  it  should  appear  advantageous,  ib. 
May  be  made  to  depend  on  the  option  of  third  parties,   1140,  1162. 
As  the  option  to  purchase  at  a  future  time,  1140,  1141,  1162. 
And  when  purchase  is  made,  conversion  will  relate  back  to  time  of  sale,  1160, 

1162. 
In  the  mean  time  the  rents  and  profits  go  to  persons  entitled  up  to  that  time 

to  real  estate,  1141. 
Semble,  a  specific  devise  by  name  of  the  property,  subject  to  the  option,  may 

carry  to  the  devisee  the  purchase-money,  1142. 
Whether  legatee  of  personal  estate  has  any  remedy  against  a  release  of  the 

option  to  purchase  to  the  heir  or  devisee,  ib. 
Bight  of  person  entitled  to  option  when  land  taken  by  company  under  com- 
pulsory powers,  ib. 
5.  By  Court  or  third  parties  independently  of  contract  or  will,  ib. 
Bankrupt's  real  estate  will  on  his  death  intestate  go  to  his  heir,  855. 
If  sold  or  contracted  to  be  sold  in  his  lifetime,  it  will  be  converted,  ib. 
But  not  if  sale  or  contract  for  sale  take  place  after  his  death,  ib. 
Wrongful  by  trustees  does  not  alter  character  of  property,  1143. 
By  court  of  competent  jurisdiction,  ib. 
In  the  case  of  a  lunatic's  property,  ib. 
Lunatic's  estate  for  what  purpose  ordered  to  be  sold,  ib. 
Or  his  timber  felled,  ib. 
Is  personal  assets,  ib. 

Personal  estate  of  lunatic  when  laid  out  on  real  estate,  1144, 
F^jr  repairs,  ib. 
Benewals  of  leasehold,  ib. 
Admissions  to  copyholds,  ib. 
Or  improvements  on  real  estate,  ib. 
And  outlays,  ib. 
Payment  of  mortgages,  1145. 

Next  of  kin  whether  entitled  to  amount  expended  in  exoneration,  ib. 
Court  will  not  lightly  alter  estates,  ib. 
Or  buy  or  sell  estates,  ib. 

Committees  cannot  change  property  without  leave,  ib. 
Timber  on  lunatic's  estate  cut  tortiously  by  a  stanger,  ib 
As  to  surplus  monies  arising  from  the  disposition  of  land  belonging  to  luna- 
tics, ib. 
Power  of  Lord  Chancellor  over  properties  of  small  amount  of  lunatics  not 

so  found  by  inquisition,  1146. 
Distinction  between  conversion  of  property  of  lunatics  and  infants,  ib. 
Conversion  of  one  species  of  property  of  an  inlant  into  another,  when  al- 
lowed, 1146. 
As  to  timber  felled  on  real  estate  of  an  infant,  1147. 
When  infant  is  seized  in  tail.  ib. 
When  in  fee,  ib. 
Personal  estate  of  infant  when  applied  in  payment  of  a  mortgage  considered 

as  personal  estate,  ib. 
Line  of  descent  may  be  altered  by  renewal  of  lease  for  lives  by  guardian,  ib. 
Semble,  distinction  as  to  the  conversion  of  property  of  lunatics  and  infants 

does  not  exist  since  the  Wilis  Act,  1148. 
Timber  felled  by  order  of  Court  during  life  estate  is  realty,  1148,  1149. 
Until  owner  elect  to  take  it  as  personalty,  1149. 
Where  sale  of  a  mortgaged  estate  takes  place  under  a  power  in  the  lifetime 

of  the  mortgagor,  the  surplus  is  personalty,  ib. 
Secus,  where  the  sale  takes  place  after  his  death,  ib. 
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Unless  there  be  a  trust  of  the  proceeds  of  the  sale  for  the  executors  and  ad- 
ministrators of  the  mortgagor,  1150. 

Surplus   of   real  estate   ordered   to   be  sold    by  Court  retains   character  of 
realty,  ib 

Peculiarity  of  Flanagan  v.  Flanagan,  ib. 

As  to  land  taken  under  the  Lands  Clauses  Consolidation  Acts,  1151. 

Under  local  Acts,  ib. 

Election  to  taUe  land  or  money  in  ils  actual  state,  ib.     See  Election,  2. 
6.  Real  estate  purchased  with  partnership  eipital,  for  the  purposes  of  part- 
nership in  trade,  will  be  converted  into  personalty,  276. 
But  only  so  far  as  requisite  for  the  purpose  of  the  partnership,  1165,  1168. 
Rule  in  the  United  States,  292,  299,  3un. 
Question  only  arises  when  partnership  is  solvent,  297. 

Secus,  except  by  express  agreement,  where  the  real  estate  belonged  to  the 
partners,  when  lliey  entered  into  partnership,  277,  278,  279. 

Or  has  been  acquired  by  their  private  monies,  or  by  gift,  although  it  has  been 
used  for  partnership  purposes  in  trade,  ib. 

Or  when  real  estate  is  purchased  by  partners  out  of  their  partnership  capital, 
but  not  for  the  purposes  of  partnership  in  trade,  280,  283. 

But  real  estate  converted  as  partnership  property  mav   be  reconverted  by 
agreement,    282,  283,  313. 

Takes  place  for  the  purpose  of  subjecting  land  to  probate  and  legacy  duty, 
when,  283. 

Result  of  authorities,   ib. 

Takes  place  when  lan4  is  bought  by  partners  or  by  joint  stock  or  other  asso- 
ciation for  purpose  of  resale,   283,  310,  312,  313. 

Partners  have  a  lien  for  advances  in  respect  of  the  joint  property,  284,  285. 

But  not  mere  joint  owners,  ib. 

CONVEYANCE. 

When  set  aside,  826,  828. 

COPYHOLDS. 
Surrender  of,  when  supplied  in  equity,  366.    See  Defective  Execution  of  a 
Power — Sup.render  of  Copyholds. 

COSTS. 

When  recoverable  from  principal  by  surety,  182. 

When  trustee  or  solicitor  purchasing  trust  property  is  liable  for,  235,  237. 

COUNSEL. 

When  fees  of,  recoverable  from  principal  by  surety,  180,  183. 
See  Attorney — Barrister — Solicitor. 

CREDIT. 

When  married  women  entitled  to  benefit  of  purchases  made  upon,  758,  761, 
763. 

CREDITOR. 

Where  debtor  has  agreed  to  convey  estate  to  creditor  upon  trust  to  pay  debts, 

latter  may  purchase  estate  from  agent  of  debtor,  231. 
Purchasing  collaterals  sold  by  himself,  holds  them  upon  same  trust  as  form- 
erly, 245. 
Defective  execution  of  power  aided  in  favor  of,  367. 
llow  lur  settlement  made  in  consideration  of  wife's  equity  to  a   settlement, 

is  binding  against,  668,  678. 
See  Equity  to  a  Settlement — Principal  and  Surety — Sureties — Tackino. 

CROSS  REMAINDERS. 
When  inserted  in  settlements  carrying  marriage  articles  into  effect,  16,  17. 
Or  directed  in  wills,  25. 

CYPRES. 
Doctrine  of,  as  applicable  to  executory  trusts,  29. 
vol.  i.— 80 
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DEBTS. 

When  voluntary  transfer  of,  enforced,  431. 

"Where  purchaser  is  bound  to  see  purchase-money  applied  in  payment  of.    See 

Application  of  Purchase-money. 
Personal  estate  primarily  liable  to,  unless  exempted,  892.     See- Exemption  of 

Personal  Estate  from  Debts — Exoneration. 
Antecedent  debt,  when  and  how  far  consideration  for  sale  or  transfer,  111. 

DECLARATION  OF  NO  OFFSET. 
Effect  of,  876-880. 

DECREE. 

Purchaser  under,  not  bound  to  see  to  application  of  purchase^money,  114. 

DEEDS. 

When  specific  delivery  to  legal  owner  decreed,  1112. 
When  invalidated  byjraud,  1117. 
May  be  converted  into  mortgage  by  parol  proof  ',  871. 

See  Chattels — Donatio  Mortis  Causa — Equitable  Mortgage  by  Deposit  of 
Title  Deeds. 

DEFECTIVE  EXECUTION  OF  A  POWER. 
Power  must  be  strictly  pursued  at  law,  or  execution  will  be  void,  380. 
Aided  in  equity,  and  surrenders  of  copyholds  to  the  use  of  will  supplied,  366, 

380,  383. 
In  favor  of  purchasers,  367,  381. 
Mortgagees,  367. 
Lessees,  ib 
Creditors,  367,  381. 
Charities,  368. 

Wife  or  legitimate  child,  although  volunteers,  368,  381. 
Or  provided  for,  369. 
1  But  nut  in  favor  of  a  husband,  ib. 
Natural  child,  ib. 
Grandchild,  369,  381. 
Father  or  mother,  369. 
Brother  or  sister,  ib. 
Nephew  or  niece,  ib. 
Cousin,  ib. 
Settlor,  ib. 

Others,  being  volunteers,  ib.  • 

Semble,  covenants  by  deed  to  surrender  copyholds  not  aided   on  meritorious 

consideration,  366. 
Defective  appointment  by  a  married  woman  aided,  369, 
Defect  will  be  supplied  against  remainderman,  370. 
Heir,  or  customary  heir,  ib. 

Whether  against  heir,  being  a  son  or  grandson,  totally  unprovided  for,  quaere,  ib. 
But  it  will  be  supplied  as  against  collateral  heir,  without  any  provision,  371. 
Equity  relieves  against  defective  execution  where  the  intenliou  to  execute  it 

appears  by  covenant,  371,  381. 
As  by  a  covenant,  ib. 
Desire  in  will,   ib. 
Agreement,  ib. 

Even  though  donee  of  power  keeps  possession  of  agreement,  371. 
Promise  by  letter,  ib. 
Recital  in  a  deed,  ib. 
Answer  to  a  bill  in  Chancery,  ib. 

But  not  a  parol  contract  as  against  a  remainderman,  372. 
As  a  parol  contract,  to  grant  a  lease,  ib. 

Unless  rtmaiuder-man  suffers  lessee  to  expend  money  on  improvements,  ib. 
Equity   also  relieves,  if  deed  or  will  is  executed  in  the  presence  of  a  smaller 

number  of  witnesses  than  required  by  the  power,  ib. 
Or  if  sealing  is  omitted,  ib. 
Will,  of  personal  estate,  ib. 
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DEFECTIVE  EXECUTION  OP  A  POWER,  continued. 
Will,  of  real  estate,  372. 
Will,  if  executed  now  according  to  stat.  1  Vict.  c.  26,  is  a  sufficient  execution 

of  power,  ib. 
Power  aided,  if  executed  by  will,  instead  of  deod,  373. 
By  married  woman  aided,  except  where  formalities  not  observed  were  for  her 

protection,  ib. 
As  where  copyholds  to  be  appointed  by  will  are  surrendered  by  deed,  374. 
Or  there  is  a   mere  joint  letter   of  husband   and    wife,   instead   of  a  writing 

attested  by  two  witnesses,  ib. 
Appointment  not  made  within  time  prescribed,  ib. 
Not  aided,  unless  distinct  intention  to  execute  power  shown,  ib. 
Sale  of  an  estate  by  trustees  not  aided,  when  they  sold  estate  without  timber, 

375. 
Or  on  sale  of  land  under  power  with  reservation  of  minerals,  376. 
Alteration  of  law  by  recent  legislation,  ib. 
Will  not  relieve  against  defects  of  form  if  the  donee  would  be  deprived  of  the 

protection  the  due  exercise  of  the  power  would  afford,  374. 
What  powers  aided,  377. 

Power  of  leasing  aided  against  remainder-man,  ib. 
Even  in  the  case  of  a  married  woman,  378. 
Remedies  of  lessees  extended  by  the  legislature,  ib. 
Defect  not  aided  if  execution  of  power  would  be  a  breach  of  trust,  ib. 
Or  a  fraud  upon  the  power,  ib. 
Power  of  leasing  not  aided  when  rack  rent  not  reserved,  or   fine  not  taken 

contrary  to  power,  ib. 
But  rent  must  be  so  low  as  to  afford  evidence  of  fraud,  ib. 
Power  of  leasing  not  aided  where  unusual  covenants  are  introduced,  when.  ib. 
Agreement  to  lease  without  the  consent  ofapersun  whose  consent  is  requisite, 

not  aided,  ib. 
To  graDt  a  lease  before  the  time  authorised,  aided,  when,  ib. 
A  defect  in  the  execution  of  power  under  an  Act  of  Parliament,  not   aided, 

379. 
Non  execution  not  aided,  379,  381. 
Though  disability  arises  from  accident,  as  sudden  death,  or  gout,  379. 

Unless  coupled  with  trust,  381. 
Unless  execution  prevented  by  fraud,  379. 
Defects  in  execution  of  powers  cured  by  statute,  ib. 
Courts  of  Probate  if  will  is    valid,   cannot  see    whether   power   is   properly 

followed,  ib. 
Effect  of  Wills  Act,  380.  See  Surrender  of  Copyholds. 
Appointment  by  deed  rendered  valid  Dy   the   Property  and  Trustees   Relief 

Amendment  Act,  when,  ib. 

DELIVERY  OF  GIFT.    See  Donatio  Mortis  Causa— Gift— Voluntary  Deeds 
and  Contracts. 

DEPOSIT  OF   TITLE  DEEDS.      See  Equitable  Mortgage  by  Deposit  of 
Title  Deeds. 

DEVISEES. 
Dow  far  charge  of  debts  authorizes  sale  of  real  estate  by,  106*,  107. 

DIRECTION  TO  CONVEY. 
Does  not  render  trust  executory,  14. 

DIRECTOR. 
Is  prevented  from  dealing  with  company,  215,241,  242. 
As  is  a  firm  in  which  he  is  partner,  215. 
Contracts  of,  under  Joint  Slock  Companies  Act,  to  be  submitted  to  meeting, 

when,  232. 
Purchases  and  contracts  by,  65,  66,  67,  68. 

When  liable  for  lending  the  funds  of  the  company  to  a  co-director,  243. 
Cannot  purchase  at  his  own  sale,  241,  242. 
See  Oo.NSTRUCiiVE  Trusts. 
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DONATIO  MORTIS  CAUSA. 

Doctrine  of,  derived  from  the  civil  law,  1219,  1221. 
Explanation  of  the  civil  law,  ib. 
Doctrine  of,  not  favored.  1231. 

Evidence  must  be  clear  and  satisfactory.  1228,  '.231. 
Uncorroborated  testimony  of  donee  insufficient,  ib. 
Especially  where  undue  influence  might  have  been  used.  ib. 
•  Jilt  must  be  in  contemplation  of  death,  1220,  1241,  1242,  1243. 
To  take  complete  effect  only  in  case  of  the  donor's  death,  ib. 
Condition  implied,  if  the  donor  is  in  the  extremity  of  sickness,  1220,  1231. 
But  presumption  excluded  by  proof  of  gift  or  donor's  ignorance  of  his  dan- 
ger, 1232. 
An  immediate  irrevocable  gift  bad  as,  1221. 

Of  a  check  bad,  1221,  1224.  1249,  1250. 
Legal  transfer  good,  on  condition  express  or  implied  that  it  is  to  take  effect 

only  in  the  event  of  the  donor's  death,  1232. 
On  recovery  of  the  donor  the  donee  will  be  a  mere  trustee,  1222,  1243. 
Unless  there  be  a  confirmation  of  the  gift,  1222. 
Must  be  limited  to  personalty,  1251. 

Cannot  be  made  by  feme  covert,  without  consent  of  husband,  ib. 
May  be  of  the  whole  of  donor's  property,  ib. 
There  must  be  delivery  to  donee,  L222,  1233,  1243,  1244. 
Or  to  the  agent  of  donee,  1239.         • 

Delivery  may  be  made  upon  condition  or  trust,  1222,  1231,  1240,  1245. 
To  an  agent,  in  the  character  of  agent  for  the  donor,  is  not  sufficient,  1223. 
Donor  must  part  with  dominion  over  gift  by  delivery,  1223,  1233. 
Delivery  after  donor  s  death  invalid,  1237,  1243. 
Symbolical  delivery,  when  valid.  1223,  1224,  1237,  1244. 
Delivery  may  be  according  to  nature  and  situation  of  property,  1244,  1246. 
Of  deed  of  gift,  1238,  1239,  1240. 
Of  mortgage  deeds,  1225,  1226.  1250,  1251. 
Delivery  of  receipts  for  South-Sea  Slock,  of  anote  not  payable  to  bearer,  or  of 

a  check,  is  insufficient,  1224. 
Except  where  the  note  is  given  for  a  purpose  which  necessarily  supposes  the 

death  of  the  donor,  ib. 
Delivery  of  the  key  of  a  trunk  held  sufficient  delivery  of  it  and  its  contents, 

1224,  1244. 
Keys  of  room.  1237. 
Gift  of  a  bond,  note,  or  other  written  evidence  of  a  debt  due  and  payable  by  a 

third  person,  valid  in  this  country,  whether  drawn   or  payable   to  the 

donee  or  donor,  to  order  or  bearer,  i  246.  1247,  1250. 
And  in  general  of  such  certificates  of  stock  or  securities  as  are  negotiable  and 

capable  of  being  passed  by  delivery,  ib. 
But  not  of  a  draft  or  note  executed  or  payable  by  the  donor,  1247. 
Unaccepted  bill  of  exchange  or  general  draft  inoperative  as,  1249. 
Draft  on  particular  fund,  ib. 
Gilt  of  a  check  under  peculiar  circumstances,  held  good  in  Boutts  v.  Ellis, 

1224. 
Delivery  of  a  bond  good,  although  an  action  may  be  maintained  without  pro- 

fert,  1225. 
And  of  banknotes  and  notes  payable  to  bearer,  1224,  1225. 
Though  not  endorsed  by  donor,  ib. 
Of  life  policy,  ib. 
Growing  crops,  1234. 
Bank  or  pass  book,  1244,  1237,  1251. 
Deposit  in  bank,  1240. 

When  constructive  delivery  of  chattels  sufficient,  1235,  1237. 
Donor  retaining  subject  matter  as  trustee  or  custodian,  1235. 
When  subject  matter  is  in  hands  of  third  parties,  1235,  1236. 
And  of  a  document  which  is  essential  to  the  recovery  of  a  debt,  1226. 
"Where  there  is  no  delivery,  there  can  be  no  donatio  mortis  causa,  1227. 
Cannot  be  made  by  parol,  ib. 
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Whether  it  can  be  made  by  writing,  quajre,  1228,  1233,  1237. 

If  donor's  intention  to  vent  property  is  set' forth  in  writing,  instrument  must  be 
delivered,  123/S,  1234,  1237,  1238,  1245. 

An  issue  will  be  directed  when  the  donatio  mortis  causa  is  doubtful,  1229. 

Burden  of  proof  is  on  donee.  1241. 

Donor's  declarations  will  not  supply  actual  transfer,  ib. 

But  when  donee  is  in  possession,  such  declarations  are  evidence  of  gift,  ib. 

How  a  donatio  mortis  causa  resembles,  and  how  it  differs  from,  a  legacy  and  a 
gift  inter  vivos,  1229. 

Donatio  mortis  causa  will  be  defeated  by  recovery  of  the  donor  from  his  ill- 
ness, 1229,  1232. 

By  his  resumption  of  the  gift,  1229.  1232,  1237. 

Bv  death  of  donee  prior  to  donor,  1232. 

By  birth  of  child,  1233. 

Cannot  be  revoked  by  will,  as  it  becomes  complete  on  the  death  of  the  donor, 
1230. 

May  be  satisfied  by  a  legacy,  1230,  1233. 

May  be  made  the  subject  of  election,  ib. 

Not  abolished  by  the  Wills  Act,  1  Vict.  c.  26,  ib. 

DOWER. 

t  Fraud  of  husband  against,  before  marriage.  618. 
Election  between,  and  gifts  conferred  by  the  will  of  the  husband,  524.    See 
Election. 

ELECTION.     See  Conversion,  1. 
1.  The  doctrine  of.  510,  54L.  542.  545. 

One  who  accepts  the  benefit  of  a  transaction,  cannot  set  it  aside,  5  !3. 

Does  not  arise  if  desire  or  bequest  is  invalid.  548,  550. 

Whether  th'S  doctrine  applies  to  devises  of  after  acquired  real  estate.  554,  555. 

Applicable  when  testator  gives  realty  to  one  set  of  children,  and  personalty 

to  another  set,  and  gift  of  realty  fails  by  reason  of  informality  in  the 

will,  550,  554. 
Distinction  between  condition  and  election.  542,  548.  549.  550,  554. 
Persons   disappointed    by  election,  entitled  to  compensation,  not  forfeiture, 

510,511,543,544. 
Is  not  applicable  unless  there  be  a  fund  out  of  which  compensation  can  be 

made,  512. 
Compensation  is  afforded  by  sequestration,  544. 
Unless  rejected,  estate  is  insufficient,  ib. 
Election  may  be  rendered  absolutely  binding  by  lapse  of  time  or  circumstances, 

and  may  then  operate  as  a  forfeiture,  644. 
Doubtful  whether  it  applies  to  grants  from  the  Crown,  513. 
Is  applicable  to  deeds  as  well  as  to  wills,  513,  511. 

But  gifts  must  be  irreconcilable,  547. 
And  to  interests,  remote,  contingent,  or  of  small  value,  as  well  as  to  those 

which  are  immediate  or  of  great  value,  513,  541. 
Must  appear  on  face  of  the  contrart  itself,  and  not  aliunde  or  by  comparison 

with  other  instruments.  5 1 3,  542,  543,  546. 
And  must  clearly  appear.  546. 

Parol  evidence  not  admissible  to  show  intention  to  comprise  another's  prop- 
erty under  a  general  devise,  514.  515,  516. 
Intention  may  appear  in  will  itself,  516. 
To  ascertain  intention,  will  speaks  from  its  date,  547. 
Case  of  arises,  whether  person  disposes  of  properly  of  another  knowingly,  or 

by  mistake,  513,  546. 
But  not  readily  where  he  has  some  present  intere-t  in  it,  514. 
Not  excluded  by  party  being  expressly  put  to,  between  benefits  conferred  by 

will,  and  debts  due  to  them  by  testator,  516. 
May  be  excluded  by  intention  of  testator,  how,  516.  548. 
Devisees  of  distinct  properties  not  bound  to  take  all  or  none,  517,  543. 
Unless  acceptance  of  both  is  made  a  condition  by  testator,  ib. 
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Heir  put  to  his  election,  when,  518.  519,  522,  523. 

Case  of,  when  raised  by  appointor,  518,  519,  520. 

Doctrine  of,  not  applicable  as  between  two  clauses  in  the  same  will,  520. 

"Want  of  capacity  to  raise  case  of  election  by  devise,  on  account  of  infancy, 
521,  522. 
On  account  of  coverture,  ib. 

Of  heir  of  copyholds  not  surrendered  to  use  of  will,  523. 

Of  heritable  property  in  Scotland,  ib. 

Heir  or  other  party  not  put  to  election  between  legacy  to  himself,  and  giving 
effect  to  devise  to  another,  unless  the  will  is  so  executed  as  to  be  capable  of 
operating  as  a  valid  devise,  541,  547,  550,  556. 

Widow  put  to  her  election  between  dower  and  gift,  by  express  words,  524, 
525.  561. 

Or  manifest  implication,  525,  561. 

Not  by  devise  to  her  of  part  of  the  lands  of  which  she  is  dowable,  ib. 

Nor  by  a  devise  of  such  lands  upon  trust  for  sale,  though  part  of  proceeds  of 
the  sale  are  given  to  her,  ib. 

Or  rents  are  to  go  as  the  income  arising  from  the  sale,  ib. 

Nor  by  a  bequest  to  her,  and  a  devise,  either  residuary  or  specific,  to  a  third 
person,  563,  564. 

Nor  by  gilt  of  an  annuity  or  rentcharpe  out  of  such  lands.  526.  » 

It  seems,  that  she  is,  by  the  gift  of  a  rent-charge,  but  not  of  an  annuity,  charge- 
able on  land,  564,  565,  566,  567. 

Testator's  dealings  in  his  lifetime  not  taken  in  consideration  in  a  case  in  ques- 
tion of,  527." 

Of  election,  where  a  life  estate  in  the  land  is  given  to  the  widow.  568.  569. 

\v  idow  put  to  her  election  by  devise,  inconsistent  with  her  enjoyment  of 
dnwer,  527,  528,  529,  542.  560,  561. 

Effect  of  devise  to  widow,  and  others  in  equal  shares,  530. 

Widow  obliged  to  elect  if  she  has  a  provision  given  to  her  in  lieu  of  dower, 
although  devisee  die  in  life  of  devisor,  531. 

Secus,  where  there  is  a  gift  to  the  widow  in  lieu  of  thirds  of  personalty,  and 
there  is  a  failure  of  a  bequest  thereof.  532. 

Bequest  in  lieu  of  dower  accepted  by  election  is  based  upon  valuable  con- 
sideration, 570. 

Provision  in  lieu  of  dower  and  thirds  at  common  law  does  not  extend  to  dis- 
tributive share  of  personal  estate,  532. 

Secus,  if  the  words  be  lidded  "  out  of  any  real  or  per°onal  estate."  ib. 

Principles  as  to  provision  being  in  lieu  and  bar  of  dower,  the  same  at  law  as 
in  equity,  569. 

Words  "  in  lieu  of  dower  or  thirds  at  common  law  or  otherwise,"  extend  to 
freebench  in  copy-holds.  532. 

Dower  of  widows  ii'arried  since  1st  January,  1834,  barred  by  devise  of  land, 
when,  ib. 

Or  of  any  estate  or  interest  therein,  unless  contrary  intention  appears,  ib. 

Legislative  provisions  on  the  subject  in  this  country,  569. 

On  specific  devise  of  property  to  co-owner,  533. 

Or  person  claiming  under  and  against  a  settlement,  ib. 

Doctrine  of  election  not  applicable  to  creditors  taking  under  a  devise,  534. 

In  Pennsylvania  it  has  been  decided  to  be  applicable  to  creditors,  556,  557. 

Not  applicable  to  incumbrances,  534. 
Unless  intention  in  the  will  be  clear,  ib. 

Or  to  persons  taking  derivative  interests  from  a  person  compelled  to  elect, 
ib. 

Or  taking  no  benefit  by  an  instrument  under  which  question  is  raised,  535. 

Remainderman  not  bound  by  election  of  persons  having  a  prior  interest,  536. 

Nor  one  of  a  class  by  the  election  of  the  majority,  ib. 

Persons  compelled  to  elect  may  ascertain  relative  value  of  properties,  536, 

570. 
May  file  a  bill  for  that  purpose,  537. 

But  bill  not  necessary,  537. 
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Not  bound  by  elrction  made  by  mistake.  537,  570. 

But  in  absence  of  fraud  or  undue  influence,  election  between  legal  rights  is 
irrevocable,  545. 

Election  may  be  either  express  or  implied,  537. 

By  implication,  what  amounts  to,  537,  571,  572. 

May  be  by  matter  in  pais,  570. 

Eeceipt  of  rents  and  profits  of  two  properties  between  which  party  must  elect, 
not  considered  as.  537,  572. 

Acts  mn«t  be  done  with  knowledge  of  rights,  537,  571. 

And  with  intention  of  electing,  ib. 

As  to  what  lapse  of  time  will  prevent  party  setting  up  plea  of  ignorance  of 
his  rights,  538,  544,  571. 

May  be  inequitable  to  disturb  rights  of  others,  ib. 

Representatives  bound  by,  ib. 

In  some  cases  where  person  bound  to  elect  would  not  have  been,  ib. 

Unless  they  can  offer  compensation,  ib. 

If  doubtful,  may  be  sent  to  a  jury.  ib. 

C!ase  of  Harris  v.  Wathns  considered.  538   539. 

Practice  as  to  election  by  infant,  539,  573. 

By  married  woman,  540,  573. 

With  regard  to  her  interest  in  real  property,  ib. 

With  regard  to  reversionary  interest  in  personalty,  ib. 

Presumption  where  time  is  limited  for.  ib. 

Rights  of  parties  disappointed  by  heir  electing  to  take  estate  contracted  for 
by  testator,  ib. 

Legacy  duty  not  payable  on  personal  estate  given  up  by  one  legatee  to  an- 
other under  doctrine  of  election,  541. 

Secus.  where  testator  bequeaths  personal  property  of  another,  ib. 

When  election  must  be  made  between  confirmation  or  rescission  of  fraudulent 
contract.  832,  836. 
2.  Election  to  take  land  or  money  in  its  actual  state  may  be  made  by  the  abso- 
lute owner,  1151,  1168. 

Infant  cannot  elect,  1152,  1169. 

Except  it  be  found  by  the  Court  to  be  for  his  benefit,  ib. 

Lunatic  cannot  elect,  ib. 

Nor  a  feme  covert  by  contract  or  ordinary  deed.  ib. 

But  by  deed  executed  according  to  stat.  3  &  4  Will.  4  c.  74,  she  may  electXo 
take  or  dispose  of  money  to  be  laid  out  in  land.  ib. 

Or  real  estate  directed  to  be  converted  into  money,  ib. 

Even  thoush  her  interest  is  reversionary,  1153. 

As  to  the  husband's  right  to  elect  for  his  wife.  1169. 

Where  money  to  arise  from  land  is  to  be  divided  amongst  several,  none  of 
them  can  elect  to  take  his  share  of  land,  1153,  1169. 

Secus,  where  money  is  to  be  laid  out  in  land,  ib. 

Remainder-man  may  elect. 

But  not  so  as  to  affect  prior  interests,  ib. 

As  to  election  of  tenant  in  tail  of  money  to  be  laid  out  in  land,  ib. 

Where  there  are  remainders  over,  ib. 

Where  land  has  been  taken  by  railway  company,  ib. 

Where   purchase-money  of  land   taken    by  company    belongs  to   a   married 
woman,  1154 

Election  may  be  made  by  express  declaration,  ib. 

By  acts  from  which  election  may  be  presumed,  1154,  1169. 

Burden  of  proof  is  upon  parties  averring  election,  1170. 

Express  declaration  to  elect,  may  be  made  by  parol,  1154,  1170. 

By  will,  1154, 1169. 

Presumption  may  arise  from  slight  circumstances,  1155. 

By  keeping  land  unsold,  1155,  1169. 

But  acts  having  reference  to  land  in  possession  are  not  indicative  of  intention 
to  reconvert  those  in  remainder,  1156. 

By  declaration  of  trust  in  deed,  ib. 
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By  reservation  of  rent  in  a  lease,  1156. 

By  receipt  of  money  to  be  laid  out  in  land,  ib. 

But  not  by  receipt  of  income,  1157. 

By  conveying  property  as  land,  1151. 

The  heir  taking  lands  by  election,  takes  by  purchase  and  not  by  descent,  470. 

Principle  upon  which  conversion  proceeds,  1157. 

Semble,  law  of  Scotland  as  to,  seems  to  be  the  same  as  that  of  England,  ib. 

Donatio  mortis  causa  may  be  subject  of,  1230,  1236. 

EQUITABLE  CONVERSION. 
See  Conversion — Resulting  Trust,  2. 

EQUITABLE  MORTGAGE  BY  DEP  >SI  I'  OP  TITLE  DEEDS. 

Created  by  mere  deposit  of  title  deeds,  notwithstanding  the  Statute  of  Frauds, 
932. 

And  gives  an  interest  in  the  land,  ib. 

Deposit  of  a  copy  of  court  roll  will  create,  ib. 

Or  an  agreement  for  a  lease,  ib. 

Or  of  certificates  of  shares  in  a  public  company,  ib. 

Or  of  a  policy  of  assurance,  933. 

But  notice  should  be  given  to  company,  ib. 

And  a  deposit  of  land  order  of  the  New  Zealand  Company,  good  without 
notice,  ib. 

Of  a  minute  of  a  lease  and  pledge  of  chattels  in  Scotland,  ib. 

And  does  not  require  registration  under  Bill  of  Sales  Act,  ib. 

Prior  to  Russell  v.  Russell,  a  mere  deposit  gave  no  interest  in  land  except  col- 
laterally. 933. 

Effect  of  a  deposit  is  a  contract  on  the  part  of  mortgagor  that  his  interest 
shall  be  liable  to  debt,  ib. 

And  that  he  will  vest  it  in  the  mortgagee,  ib. 

But  agreement  on  deposit  may  show  a  contrary  intention,  ib. 

As  to  evidence  necessary  to  support  an  equitable  mortgage,  ib. 

May  be  a  security  for  subsequent  advances,   934. 

Without  re-delivery  upon  sufficient  proof  of  agreement  that  they  were  to  be 
so,  ib. 

And  a  parol  agreement  may  convert  an  illegal,  into  a  legal,  mortgage,  ib. 

As  when  under  the  old  law  a  deposit  was  void  under  usury  laws,  935. 

And  illegal  mortgage  made  by  mistake  may  be  reformed,  ib. 

Semble,  a  deposit  for  the  purpose  of  preparing  a  legal  mortgage,  is  a  good 
equitable  mortgage,  935,  937. 

But  not  where  a  deposit  is  made  diverso  intuitu,  ib. 

Parol  evidence  not  admissible  to  contradict  a  memorandum  iu  writing  made 
at  the  time  of  the  deposit,  937. 

But  is  admissible  to  extend  the  lien  evidenced  by  the  memorandum,  ib. 

Where  agreement  being  unstamped  is  inadmissible  as  evidence,  other  parol 
evidence  may  be  given,  938. 

There  must,  unless  under  peculiar  circumstances,  be  an  actual  deposit,  938. 

Memorandum  of  deposit  of  title  deeds  to  secure  annuity,  formerly  required  en- 
rolment, ib. 

Now  registration  as  against  purchaser,  mortgagees,  and  creditors,  ib. 

By  deposit  in  the  hands  of  a  third  party,  ff  sufficient,  ib. 

But  not  in  the  hands  of  a  mortgagor's  wife,  ib. 

By  secretary  of  a  banking  company  for  the  bank,  in  his  own  office  there,  ib. 

Deposit  with  a  firm,  939. 

Where  new  members  have  the  benefit  of,  ib. 

Whether  it  is  necessary  to  deliver  all  the  title  deeds,  ib. 

Deposit  of  part  of  title  deeds  sufficient,  940. 

As  to  the  priorities  of  equitable  mortgagees  having  each  part  of  the  deeds,  ib. 

Over  the  whole  of  an  estate  not  created  by  a  deposit  of  deeds  relating  only  to 
part,  ib. 

But  depositor  may  be  compelled  to  make  good  his  representations,  ib. 
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Memorandum  may  confine  security  to  part  of  the  property  comprised  in  the 
deeds,  940. 

By  direction  to  third  party  to  hand  them  to  another,  ib. 

Partial  owner  only  affects  his  own  interest  by  a  deposit,  ib. 

One  tenant  in  common  joining  with  another,  merely  as  to  his  share,  941. 

Legal  mortgagee  or  depositary  m;iy,  by  delivery  of  the  deeds  to  another  per- 
son, transfer  the  mortgage,  ib. 

Lien  of  person  having  agreement  for  a  lease  charged  by  deposit  of  agree- 
ment, ih. 

Deposit  by  husband  of  equitable  mortgagee  no  reduction  into    possession  of 
sum  secured,  941,  942. 

A  deposit  is  good  against  the  Crown,  when,  942. 

Against  creditors,  ib. 

Unless  it  be  held  a  fraudulent  preference,  ib. 

Against  a  subsequent  judgment  creditor  obtaining  possession  under  an  elegit 
without  notice,  ib. 

Against  subsequent  legal  mortgagee,  with  notice   ib. 

When  notice  will  be  imputed  to  legal  mortgagee,  943. 

Notice  that  title  deeds  are  in  possession  of  another  sufficient,  ib. 

Not  when  he  has  notice  that  they  are  in  the  possession  of  solicitor  of  deposi- 
tor, ib. 

Equitable  mortgagee  parting  with  title  deeds  when  postponed  to  subsequent 
equitable  mortgagee,  ib. 

Legal"  mortgagee   or  purchaser  without  notice   has  priority   over  equitable 
mortgagee,  ib. 

Equitable  mortgagee  may  protect  his  interest  by  obtaining  the  legal  estate 
from  his  debtor,  even  in  contemplation  of  his  bankruptcy,  944. 

Equitable  mortgagee  liable  to  equities  affecting  depositor.  944. 

As  on  a  deposit  by  trustee  in  breach  of  trust,  exception  where  person  having 
prior  equity,  enables  by  his  negligence  another  to  create,  945. 

Equitable  mortgagee  parting  with  deeds,  ib. 

Neglecting  to  get  them,  ib.  < 

Legal  mortgagee  negligently  giving  up  deeds,  946. 

Equitable  mortgagee  entiiled  to  priority  over  vendor's  lien,  when,  946,  947. 

Equitable    mortgage,   under  27    E!iz.  c.  4,  is  good  against  a  prior  voluntary 
settlement,  947. 

Memorandum  of  deposit  of  deeds  made  by  banker  in  Ireland,   when  registra- 
tion required,  ib. 

A  depositary  of  a  lease  is  not  compellable  to  take  a  legal  assignment,  so  as  to 
render  himself  liable  to  the  covenants,  948. 

Although  he  may  have  taken  possession,  or  paid  the  rent,  ib. 

A  proviso  making  void  a  lease  on  an  assignment  does   not  apply  to  a  mere 
deposit,  ib. 

Mortgagee  by  deposit  of  lease,  mav,  under  Irish  Ej  'ctment  Act.  on  eviction  of 
lessee,  file  a  bill  for  redemption  agaiust  landlord,  when,  949. 

How  realized  in  bankruptcy,  ib. 

In  bankruptcy  equitable  mortgagee  is  entitled  to  rents  only  from  the  time  of 
sale,  ib. 

Except  he  has  actually  received  them,  ib. 

Notice  to  tenants  to  pay  rents  does  not  alter  the  ru'e,  ib. 

Where  depositor  is  not  bankrupt,  bill  may  be  filed  for  sale,  or  foreclosure  and 

an  absolute  conveyance,  ib. 
Six  months  allowed  for  redemption,  ib. 
Except  in  case  of  deposit  by  trustees  of  charity,  ib. 
A  day  must  be  given  to  an  infant  to  show  cause  in  a  decree  for  foreclosure, 

ib.  , 

Not  in  case  of  a  decree  for  sale,  ib. 
Equitable  mortgagee  may  obtain  a  receiver,  950. 
Rights  of  equitable  mortgagee  in  suit  for  administration,  ib. 
Will  be  entitled  to  interest,  though  deposit  were  made  only  to  secure  simple 
contract  debt,  ib. 
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And  will  be  entitled  to  money  arising  from  the  sale  of  the  good-will  of  busi- 
ness curried  on  upon  the  mortgaged  property.  950. 

And  to  fixtures,  though  not  mentioned  in  the  memorandum  upon  the  deposit, 
ib. 

And  fixtures  will  not  be  within  the  order  and  disposition  of  bankrupt,  ib. 

Bill  by  equitable  mortgagee  also  specialty  creditor  against  assets  of  mortga- 
gor, ib. 

Deposit  of  deeds  relating  to  estate  in  Scotland  enforced,  ib. 

Right  of  depositor  not  affected  by  loss  of  deeds.  951. 

Court  of  bankruptcy  cannot  order  sale  on.  after  suspension  of  proceedings 
under  the  110th  section  of  the  Act  of  L861.  951. 

Proceedings  in  Chancery  by  trustee  under  a  requisition  of  an  equitable  mort- 
gagor, ib. 

Equitable  mortqage  by  deposit  of  title-deeds  valid  in  New  York,  South  Caro- 
lina and  Wisconsin,  951. 

And  with  some  restrictions  in  Mississippi.  952. 

Not  valid  in  Pennsylvania.  Kentucky  or  Ohio,  952.  953. 

A  written  agreement  to  give  a  mortgage,  or  a  mortgage  ivhich  fails  from 
wont  of  due  execution  at  law,  may  be  sustained  and  enforced  in  equity 
954. 

Aliter  in  Ohio,  954. 

EQUITABLE  WASTE. 

See  Waste. 

EQUITY  TO  A  SETTLEMENT. 

Of  wife   out  of  hpr  own  property,  639,  670. 

The  principle  prevails  in  this  country.  670.  672. 

Jurisdiction  first  assumed  to  compel  settlement,  where  the  assistance  of  the 
court  was  sought  to  obtain  the  property,  639,  673. 

Wife  may  now  assert  her  equity  as  plaintiff,  639.  674. 

Necessity  for  doing  so  diminished  by  the  Married  Woman's  Property  Act,  640. 

When  assignee  sues,  wife  may  interpose  by  petition,  677. 

It  is  binding  against  husband,  640,  675. 

His  assignees  in  bankruptcy,  ib. 

Under  the  Insolvent  Debtor's  Act,  ib. 

Under  an  assignment  for  payment  cf  debts,  ib. 

And  against  his  assignee  for  valuable  consideration,  ib. 

And  generally,  in  this  country,  against  all  who  claim  through  or  under  the 
husband.  675. 

As  against  right  of  executor  or  administrator  to  retain  or  set  off  for  debt  of 
husband  to  estate,  641. 

Wife  entitled  to  settlement  out  of  equitable  property,  641.  673. 

Out  of  a  legacy,  though  charged  on  land,  ib. 

Possible  estate  by  curtesy  of  husband  in  an  equitable  estate  of  wife  not  in- 
terlered  with,  ib. 

Out  of  legal  property,  the  subject  of  a  suit  in  equity,  according  to  Sturgis  v. 
Champneys.  642.  643,  644. 

But  semble  not  where  bill  is  filed  by  the  wife  in  such  case,  644. 

And  generally  out  of  any  property  within  the  control,  or  subject  to  the  juris- 
diction tf  the  Court.  673. 

As  where  a  creditor  or  assignee  seeks  to  recover  a  debt  by  or  through  the  aid 
of  an  assignment,  which  does  not  transfer  the  legal  title,  and  therefore 
confers  a  right  which  is  merely  equitable.  673. 

But  settlement  will  not  be  decreed  where  husband  can  recover  or  obtain  pos- 
session at  law.  or  by  virtue  of  a  legal  right,  and  without  the  aid  of  equity 
or  equitable  principles,  673,  675.    \ 

Nor  of  estate  tail  in  money,  io. 

Or  in  land,  ib. 

Entitled  to,  out  of  sum  of  money  ari-ing  from  rent  of  real  estate  paid  into 
Court,  645. 

Out  of  a  trust  term  in  land,  645,  646. 


INDEX.  1275 


EQUITY  TO  A  SETTLEMENT,  continued. 

Out  of  estate  tail  in  possession,  during  term  to  secure  jointure,  646. 

Mortgagee  in  possession  of  wife's  freehold,  not  allowed,  as  against  assignees 
of  husband,  payments  to  wife,  ib. 

Wife  not  entitled  to  out  of  legal  interest  in  leaseholds  as  against  mortgagee 
of  husband  seeking  foreclosure  or  s.ile,  647. 

Entitled  to  redeem,  when,  ib. 

Out  of  a  life-interest  or  income  of  equitable  property,  on  husband  becoming 
bankrupt  or  insolvent,  ib. 

Or  upon  husband  deserting  his  wife,  647,  673,  677. 

But  not  when  she  is  living  with  and  is  maintained  by  him,  ib. 

Nor  as   against  assignee,  for  vnluahle  consideration  of  the  husband,  before 
insolvency  and  desertion,  648-651. 

Although  tiie  interest  of  the  wife  at   the   time  of  the  assignment  was  rever- 
sionary, 651. 

Out  of  property  wife  is  entitled  to  before  as  well  as  after  marriage,  652. 

But  not  out  of  reversionary  personal  property,  ib. 

But  see  now  20  &  21  Vict.  c.  57.  ib. 

Settlement  always  extended  to  children,  652,  676. 

But  the  equity  is  personal  to  the  wife  ib. 

Children  cannot  insist  upon  a  settlement   alter  the  death  of  wife,  unless  she 
has  asserted  her  right  to  one, 

And  she  may  at  any  lime,  before   a  settlement   is  completed,   defeat   their 
interests  by  waiving  her  right,  653.  676. 

But  if  she  has  not  waived  her  right,  having  entered   into  a  contract,  or  ob- 
tained a  decree  for  a  settlement,  the  rights  of  the   children  will    not  be 
'defeated  by  her  death,  without  waiver,  ib. 

So,  if  she  has  obtained  decree  for  settlement,  653. 

Although  the  children  are  not  mentioned  in  the  decree,  ib. 

Unless  omission  is  a  long  time  acquiesced  in,  ib. 

The  rights  of  the  children  do  not  attach  upon  filing  of  a  bill  merely,  634. 

Wife  may  at  any  time  waive  her  equity  to  a  settlement  befure  it  is  actually 
made,  653,  654. 

But  when   she   has   insisted   upon    a   settlement   as    against  her    husband's 
assignees,  she  cannot  waive  ii  in  his  favor,  655. 

As  to  the  amount  <>f  wife's  property  to  be  settled,  656.  657,  658,  676. 

Extends  in  general  to  a  reasonable  and  adequate  settlement,  due  regard  being 
had  to  all  the  circumstances,  676. 

Wife,  on  obtaining  decree  for  judicial  separation  on  the  ground   of  cruelty, 
entitled  to  her  choses  in  action  absolutely,  658. 

As  to  the  mode  of  settlement,  659. 

Wife's  consent  to  waive  right  to  settlement,  how  taken,  ib. 

In  court,  ib. 

Under  a  commission,  660. 

Abroad,  ib. 

Cannot  be  taken  till  amount  of  fund  be  ascertained,  ib. 

Except  when  only  liable  to  deduction  of  costs,  ib. 

Not  binding  when  given  under  mistake,  ib. 

Time  for  transfer  to  husband,  under  consent,  may  be  postponed  by  court,  ib. 

Consent  by  wife  may  be  retracted  before  transfer,  ib. 

No  person  connected  with  husband  should  be  present  at  examination,  ib. 

Affidavit  to  be  made  by  husband  and  wife  on  waiver  by  wile  of  settlement,  ib. 

If  there  be  previous  settlement,  it  must  be  produced,  ib. 

Wife  domiciled  in  the  country  where  husband  is  not  obliged  to  make  a  settle- 
ment, cannot  claim  one,  6G1. 

Unless  she  is  ward  of  court,  ib. 

Husband,  if  not  an  alien,  may  elect  to  take  land  of  wife  directed  to  be  con- 
verted into  money,  ib. 

As  to  proof  of  foreign  law,  ib. 

Consent  not  requisite  where  the  fund  is  under  £200,  ib. 

But  fund  must  be  shown  not.  to  be  in  settlement,  ib. 

Except  where  it  is  very  small,  ib. 
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EQUITY  '10  A  SETTLEMENT,  continued. 
Practice  in  Ireland,  661. 

Wile  may  claim  a  settlement  though  fund  under  £200,  ib. 
Married  woman  cannot  waive   her  right  to  take  reversion  or  personalty  by 

survivorship,  662. 
An  infant  feme  covert  cannot  give  her  consent,  662,  673. 
Female  ward  of  Court  cannot  waive  her  equity  to'  a  settlement,  when,  ib. 
Settlement  made  on  her  marrying  without  consent  or  in  contempt  of  Court, 

662,  673. 
And  settlement  much  less  favorable  to  husband  than  in  ordinary  cases,  ib. 
Especially  when  he  marries  merely  to  get  the  ward's  property,  ib. 
On  coming  of  age,  ward,    married  with  consent  of  her  guardian,  allowed  to 

waive  her  right  to  a  settlement,  ib. 
Court  has  no  power  over  property  of  an  infant  not  its  ward,  ib. 
Wife's  equity  to  a  settlement  will  be  defeated  by  payment  to  the  husband  or 

his  assignees,  ib. 
And  they  will  not  be  restrained  from  proceeding  at  law,  ib. 
But  trustees  cannot  safely  pay  the  husband  after  a  bill  filed,  ib. 
Injunction  granted  to  restrain  husband  from  proceeding  in  the  Ecclesiastical 

Court  for  a  legacy,  663. 
Wife  not  entitled  to,  where  her  debts  to  a  greater  amount  than  funds  are 

proved  against  the  husband  in  bankruptcy,  ib. 
Secus  if  they  are  less.  ib. 

Wife's  equity  barred  by  an  adequate  settlement,  ib. 
Although  they  are  living  apart  by  mutual  consent,  ib. 
Or  by  express  stipulation  before  marriage,  ib. 
By  her  fraud,  664. 
By  her  adultery,  ib. 

Except  under  peculiar  circumstances,  ib. 
Even  then  husband  not  allowed  to  receive  whole  of  her  proper'y  while  he 

does  not  maintain  her,  ib. 
Not  barred  while  both  husband  and  wife  are  living  in  adultery,  665. 
Nor  in  the  case  of  a  ward  of  the  Court,  married  without  its  consent,  although 

she  alone  be  living  in  adultery,  ib. 
On  husband  refusing  to  make  a  settlement,  Court  retains  fund,  giving  the  wife 

the  chance  of  survivorship,  ib. 
But  husband  takes  income  when  he  lives  with  and  maintains  his  wife,  665,  677. 
So  when  husband  and  wife  are  tenants  by  entireties  of  a  fund.  ib. 
But  payment  10  husband  of  fund  to   which  he  and  his  wife  are  entitled  by 

entireties,  good,  ib. 
Dividends  paid  to  wife  of  lunatic  husband,  when.  ib. 
According  to  Lord  Hardwicke,  if  husband  will  not  make  a  settlement,  Court 

will  not  allow  him  to  receive  income,  666. 
Maintenance  allowed  to  deserted  wile  out  of  her  equitable  property,  666,  677. 
And  out  of  her  life  interest  as  against  his  assignees  in  bankruptcy  or  insol- 
vency, ib. 
Not  when  husband  is  maintaining  her,  though  he  is  in  difficulties,  666. 
Nor  as  against  his  assignee  for  value,  ib. 

Though  husband  afterwards  becomes  bankrupt  or  insolvent,  ib. 
But  allowed  as  against  husband  deserting  his  wife,  ib. 
Persons  making  advances  to  be  reimbursed  out  of  capital,  when,  ib. 
Bill  in  equity  may  be  maintained  for  repayment  of  advances,  ib. 
Maintenance  not  defeated  by  husband's  conveyance  for  payment  of  his  debts, 

667. 
Separate  maintenance  not  continued   upon  husband  consenting   to  live  with 

wife  and  use  her  kindly,  ib. 
Husband  leaving  country  in  course  of  his  duty  does  not  desert  his  wife,  ib. 
Wife  entitled  to  maintenance  or  settlement,  when  husband's  conduct,  renders 

her  leaving  him  justifiable,  ib. 
Separate  maintenance  not  allowed  when  wife  has  adequate  provision  already, 

ib. 
Or  she  has  eloped  and  lives  in  adultery,  668. 
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But  husband  not  allowed  the  income,  668. 

Though  the  court  endeavors  to  force  husband  to  an  agreement  as  to  future 
support,  of  his  wife,  ib. 

Eights  of  husband  entitled  to  wife's  income  not  affected  when  her  misconduct 
causes  a  separation,  ib. 

Settlement  directed  by  court,  good  against  creditors,  ib. 

So  if  settlement  is  made  by  husband,  pursuant  to  agreement  with  trustees,  669. 

Secus,  if  husband  made  a  settlement  after  he  has  reduced  fund  of  wife  into 
possession,  ib. 

When  trustee  justified  in  paying  fund  into  court,  670, 

Distinction  between  wife's  ordinary  equity  arid  her  claim  to  maintenance,  in 
case  of  the  husband's  insolvency  or  deseition,  674,  678. 

Difference  of  the  extent,  ground,  and  nature  of  relief  given  by  equity,  in  dif- 
ferent cases,  674,  675. 

Wife's  equity  a  sufficient  consideration  to  support  a  post-nuptial  settlement 
,  against  creditors,  b78. 

See  Resulting  Trusts. 

ESTOPPEL. 

When  mortagor  estopped  by  declaration  of  no  offset,  876-880. 

EVIDENCE. 

Admissibility  of  parol.     See  Parol  Evidence. 

See  Advancement — Executed  and  Executory  Trusts — Principal  and  Surety 
■ — Sureties — Resulting  Trusts. 

EXECUTED  AND  EXECUTORY  TRUSTS. 
Distinction  between  trusts  executed  and  executory,  13,  14,  36,  45. 
What  is  a  trust  executed,  14,  46. 

Executory,  14,  36,  46. 
Executed  trusts  construed  in  the  same  manner  as  legal  limitations,  14,  46. 
Executory  trusts  construed  according  to  the  intention  of  the  author  of  the 

trust,  14,  47. 
Trusts  not  rendered  executory  by  a  mere  direction  to  convey,  14,  36. 
Or  by  direction  to  correct  any  defect  or  incorrect  expression  in  a  will,  15. 
Distinction  between  executory  trusts  in  marriage  articles  and  wills,  15,  36,  45. 
1.  Executory  trusts  under  marriage  articles,   16. 
Rule  in  Shelley's  case,  when  iiui  applicable,  ib. 
Construction  to  be  put  upon  "heirs  of  the  body,"  17. 
"Issue,"  ib. 
"  Children,"  ib. 
"Heirs  female,"  ib. 
Rule  in  Shelley's  case  applicable  to,  where  the  concurrence  of  both  parents  is 

requisite  in  order  to  defeat  the  provision  for  issue,  IP. 
Or  where  the  parties  made  a  distinction    between  limitiitions  in  strict  settle- 
ment, and  limitations  leaving  it  in  the  power  of  one  of  the  parents  to  bar 
the  issue,  ib. 
Words  in  articles  strictly  applicable  to  a  joint  tenancy,  when  decreed  in  equity 

to  confer  a  tenancy  in  common,  19. 
Declaration  made  by  decree  as  to  meaning  of  articles  to  save  expense  of  settle- 
ment, ib.  , 
Construction  of  postnuptial  articles  for  a  settlement  on  a  son  andhis'fsue,  ib. 
Agreement  or  covenaut  to  settle  chattels,  upon  the  same  trusts  as  real  estates 

in  strict  settlement,  how  executed,  19. 
Rule  in  Shelley's  case,  not  applied  to  executory  trusts  in  New  York,  38,  39. 
In  Georgia,  42. 
In  Tennessee,  ib. 
In  South  Carolina,  44, 45. 
Dicta  in  other  states,  47. 
If  a  settlement  in  the  very  words  of  executory  articles  would  defeat  the  inten- 
tion, the  settlement  shall  be  according  to  the  intention  and  not  the  words, 
ib. 
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EXECUTED  AND  EXECUTORY  TRUST,  continued. 
2.  Executory  trusts  in  wills,  21. 

Intention  that  heirs  of  the  body  or  issue  should  take  by  purchase  must  appear 

in  the  will  itself,  ib. 
What  is  a  sufficient  indication  of  such  intention,  22,  23  24. 
"Where  the  trusts  of  land  to  be  purchased  are  expressly  declared,  they  will  be 

construed  in  the  same  manner  as  at  law,  24. 
Construction  of  the  words  "  issue."  "  heirs  of  the  body,"  25,  26. 

"  Issue  in  tail  male  in  strict  settlement,"  25. 
Limitations  to  trustees  to  preserve  contingent  remainders,  when  inserted,  26. 
Freehold  vested  in  trustees,  when,  ib. 

Direction  to  entail  real  and  personal  estate,  how  carried  out,  ib. 
Land  in  Scotland,  ib. 
To  settle  lands  to  go  with  ancient  barony,  ib. 

A  modern  barony,  ib. 
Where  real  and  personal  estate  directed  to  be  settled  on  same  trusts,  real  es- 
tate not  conveyed  upon  trusts  lor  sale,  ib. 
Word  "  family  "  how  construed,  ib. 
Jointure  on  second  wife,  when  authorized,  27. 
Chattels  given  by  will,  with  reference  to  the  limitations  of  real  estate  in  strict 

settlement,  ib. 
Effect  of  execution  of  disentailing  deed  of  real  estates,  28. 
Family  jewels  limited  by  executory  trust  as  heir-looms,  ib. 
Doctrine  of  cy-pres  as  applicable  to  executory  trusts,  29. 

3.  What  powers  will  be  inserted  when  a  settlement  is  directed  to  be  made  with 

usual  or  proper  powers,  29,  30. 
Direction  to  insert  powers  may  be  implied,  30. 
None  will  in  general  be  inserted  unless  there  is  some  direction,  ib. 
Except  perhaps  a  power  of  leasing,  ib. 
Butij  recent  cases  powers  more  readily  directed  to  be  inserted  in  settlements, 

30,  31. 
Power  to  wife  to  give  life  interest  in  her  settled  property  to  her  husband,  31. 
Hotchpot  clause,  when  inserted,  ib. 
Tenant  for  life  of  settlement  when  directed  to  be  made,  not  dispunishable  for 

waste,  31,  32. 
Court  can  give  powers  of  leasing  under  19  &  20  Vict.  c.  120,  32. 
Powers  tinner  Lord  Cranworth's  act,  ib. 

4.  Rectification  of  Settlement,  32. 
By  will,  ib. 

By  marriage  articles, 

Evidence  of  mistake,  how  far  admissible,  ib. 

Distinction  between  settlements  made  before  and  after  marriage,   34. 
Voluntary  settlements  not  reformed  as  against  the  grantor,  34.     See  Volun- 
tary Deeds  and  Contracts. 
Not  as  against  purchasers  for  valuable  consideration,  without  notice,  35. 
Secus  if,  with  notice,  ib. 
Reconveyance  sometimes  directed,   ib. 
Settlement  sometimes  rectified  by  decree  without  deed,  ib. 
Even  upon  petition,  ib. 
In  whose  favor  equity  will  decree  execution  of  executory  trusts,  47. 

EXECUTION  CREDITOR.     See  Creditor. 

May  purchase  properly  seized  under  an  execution,  231. 

EXECUTOR. 

Executor,  renewal  of  lease  by,  49.     See  Constructive  Trusts. 

How  far  purchasers  from,  are  bound  to  see  to  application  of  purchase-money. 

See  Application  of  Purchase-Monky,  2 — Charge  of  Debts. 
How  far  charge  of  debts  authorizes  sale  of  real  estate  by,  100-106. 
Executors  or  administrator,  or  trustees  for  them,  cannot  purchase  the  assets, 

225. 
Nor  can  they,  or  their  agents,  purchase  the  real  estate  of  the  testator  when 

sold  for  the  payment  of  his  debts,  246,  248,  253. 
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EXECUTOR,  continued. 

Even  when  there  is  no  personalty,  248. 

Rule  in  North  Carolina,  South  Carolina,  and  Alabama,  248. 

And  if  they  buy  in  debts  or  mortgages  lor  less  than  is  due,  it  will  be  for  the 

bemfH  of  the  estate,  225. 
Purchases  by,  only  voidable  on  application  of  creditors  and  heirs  of  intestate, 

257. 
Sale  to  relative  closely  scrutinized,  246. 
Confirmation  of  purchase  by,  257,  258,  259. 

EXECUTOR  DE  SON  TORT. 
Renewal  of  lease  by,    85. 

EXECUTORY  TRUSTS.     See  Executed  and  Executory  Tbusts. 

EXEMPTION  OP  PERSONALTY  FROM  DEBTS. 

Primary  liability  of  personalty  lor  payment  of  debts,  892,  917. 

of  legacies.  920. 
Unless  exempted  by  express  words,  or  manifest  intention,  892,  917. 
A  charge  upon  land,  or  direction  to  sell,  or  a  creation  of  a  term  for  payment  of 

debts,  will  not  exempt  the  personal  estate,  893,  917,  918. 
Nor  will  a  devise  upon  condition  of  pacing  debts,  ib. 
Parol  evidence  not  admissible  to  show  the  testator's  intention,  893.  929. 
When  intention  is  doubtful  reference  may  be  made  to  state  of  testator's  prop 

erty  at  date  of  the  will,  929,  930. 
Nor  will  any  inference  of  the  testators  intention  be  drawn  from  the  relative 

amount  of  his  personal  estate  and  debts.  £93,  929. 
Will  not  arise  from  a  mere  charge  ot  funeral  or  testamentary  expenses,  or 

both,  in  addition  to  debts  upon  real  .estate,  894. 
But  it  will  when  intent  to  give  the  personalty  as  a  specific  legacy,  appears  by 
a  charge  upon  the  real  estate,  of  all  the  burthens  which  naturally  fall  on 
the  personalty,  894,  918,  919. 
As  to  what  are  expenses  "  of  the  execution  of  the  trusts  of  a  will,"  895. 
Does  not  arise  by  personalty  being  expressly  subjected  to  some  charges  to 

which  it  is  primarily  liable,  895,  896. 
Nor  by  a  bequest  of  all  the  personalty,  though  lands  are  devised  in  trust  for 

payment  of  debts,  896,  920. 
Inference  against,  when  legatee  is  also  executor,  ib. 
Does  not  arise  when  he  is  not  executor,  ib. 
Distinction  between  a  mere  residuary  bequest  and  a  gift  of  all  the  personal 

estate,  897. 
An  express  bequest  of  the  whole  personalty  will,  it  seems,  exonerate  it  in  New 

York  and  South  Carolina,  920,  929. 
And  in  Pennsylvania,  if  attended  with  a  devise  of  the  land,  on  condition  of 

paying  the  debts,  920. 
Where  there  has  been  a  charge  of  the  debts  and  funeral  and   testamentary 

expenses  on  real  estate,  897. 
Not  applicable  when  personal  estate  is  also  charged  with  their  payment,  ib. 
Testator  may  remove  primary  liability  to  another  fund,  ib. 
How  real  estate  applicable  for,  when  personalty  exempted  from  payment  of 

debts,  897,  898. 
In  favor  of  legatee  will  not  extend  to  next  of  kin  taking  in  consequence  of  a 

lapse,  898. 
Inference  of,  does  not  arise  from  appointment  of  executor,  entitled  to  personal 

estate  by  his  nomination,  there  being  no  residuary  bequest,  899. 
Though  debts  and  funeral  expenses  are  thrown  on  land,  ib. 
Nor  where  executor  is  trustee  for  next  of  kin,  ib. 

Secus,  where  personalty  expressly  exempted  and  any  other  fund  provided,  ib. 
Personal  estate  primarily  liable  where  gift  of  legacy  or  annuity  is  followed 

by  a  charge  on  real  estate,  ib. 
Distinction  between  a  general  charge  of  legacies,  and  a  trust  to  pay  particular 

sums  out  of  real  estate,  ib. 
Whether  a  legacy  is  specific  or  demonstrative,  899,  900. 
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EXEMPTION  OF  PERSONALTY  FROM  DEBTS,  continued. 

Real  estale  primarily  liable  when  devised  upon  a  trust  to  raise  a  particular 

sum  for  payment  of  debts,  900. 
Or  to  pay  a  particular  debt, 
Su  where  a  specific  personal  fund  is  subjected  to  charges,  otherwise  falling  on 

general  personal  estate,  it  is  primarily  liable,  ib. 
Except  when  residue  is  undisposed  of,  ib. 
When  particular  fund  for  payment  of  debts  is  insufficient,  other  property  will 

be  applicable  in  the  usual  order,  901.     See  Exoneration. 
Lands  descended  are  liable  before  pecuniary  or  specific  bequests,  918,  919. 
And  so  are  lands  devised  on  conddion  of  or  for  the  payment  of  debts,  918, 

919. 
But  general  bequests  are  liable  before  lands  descended,  920. 
Rule  on  (his  point  in  New  York  and  South  Carolina,  920,  929. 
Lands  devised  and  specific  bequests,  contribute  equally  to  the  payment  of  debts 

which  are  liens  or  charges  on  the  land  in  their  own  nature,  928. 

EXONERATION. 

1.  Law  as  to,  altered  by  17  &  18  Vict.  c.  113,  amended  by  30  &  31  Vict.  c.  113, 
901. 

Previous  to  that  Act  personal  estate  primarily  liable  to  pay  the  mortgage 
debt  of  a  deceased  person,  contracted  by  himself,  902,  922. 

Whether  the  land  devolved  upon  heir-at-law  or  devisee,  ib. 

Uniess,  in  the  case  of  a  devise,  it  was  the  testator's  intention  that  the  land  be- 
taken cum  onere,  ib. 

A  devise  of  land  charged  with,  or  in  trust  to  sell  for  payment  of  a  mortgage 
debt,  is  sufficient  to  exonerate  personalty,  ib. 

Not  where  estate  is  devised  subject  to  mortgage,  902. 

Where  mortgage  debt  is  not  the  devisor's  or  ancestor's  own  debt,  the  mort- 
gaged estate  will  be  primarily  liable,  903,  922. 

Unless  the  debt  has  been  adopted  by  him,  ib. 

Entering  into  a  covenant  for  payment  on  a  transfer  of  the  mortgage  will  not 
amount  to  an  adoption  of  the  debt,  903,  924. 

Nor  the  execution  of  a  bond,  ib. 

Nor  obtaining  a  small  further  advance,  although  additional  security  be  given 
for  the  whole,  903. 

Nor  a  covenant  to  pay  a  higher  rate  of  interest,  ib. 

Nor  obtaining  an  additional  advance  to  pay  off  arrears  of  interest  and  simple 
contract  debts  of  persons  from  whom  estate  came,  ib. 

Nor  a  mortgage  of  lands  to  pay  debts  and  legacies  of  ancestor  or  devisor,  ib. 

A  charge  of  land  with  debts  not  an  adoption  of  mortgage  debt  of  ancestor  or 
devisor,  ib. 

Nor  the  purchase  of  an  estate  subject  to  a  mortgage,  904,  923,  927. 

Though  purchaser  covenants  or  agrees  with  vendor  to  pay  the  mortgage 
debt.  ib. 

Sale  of  land  subject  to  mortgage,  renders  purchaser  liable  for  the  payment  of 
the  mortgage  debt  to  the  vendor,  923. 

But  not  to  the  mortgagee,  without  an  engagement  to  him,  924. 

Rule  on  this  point  in  Jrennsylvania  and  Ohio,  9^7. 

Mortgage  debt  will  be  adopted  where  purchaser  covenants  to  pay  mortagee, 
and  there  is  a  new  proviso  for  redemption,  904. 

Where  he  covenants  to  pay  mortgage  and  there  is  a  new  proviso  for  redemp- 
tion, ib. 

Charge  on  estate  to  secure  debt  to  vendor  is  purchaser's  own  debt,  ib. 

Whether  it  be  a  gross  sum  or  annuity  for  life,  ib. 

Where  charge  is  part  of  the  price,  purchaser  adopts  debt,  ib. 

Mortgage  debt  primary  charge  on  real  estate,  where  the  heir  or  devisee  of 
mortagagor  taking  the  estate  is  also  his  executor  and  residuary  legatee, 
905. 

Secus,  on  the  death  intestate,  without  taking  out  letters  of  administration,  of 
the  person  who  became  entitled  to  the  real  and  personal  estate  of  the 
mortgagor  on  his  death  intestate,  906. 
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EXONERATION,  continued. 

Real  estate  primarily  liable  where  there  is  a  charge  to  secure  portion  or  join- 
ture, 907. 

Or  where  tenant  for  life  raises  money  under  a  power,  ib. 

Though  he  has  an  absolute  power  over  the  estate,  and  covenants  to  pay  the 
money,  908. 

As  to  effect  of  tenant  for  life  becoming  absolute  owner  by  failure  of  interme- 
diate limitations,  ib. 

Primary  liability  of  estate  aliened  or  settled  by  mortgagor,  ib. 

On  payment  of  debt  afterwards  he  would  be  a  rreditor,  ib. 

Unless  settlement  contains  covenants  to  pay  the  debt,  909. 

As  to  effect  of  lapse  of  time  on  exoneration,  ib. 

Land  not  entitled  to  he  exonerated  from  mortgage,  at  the  expense  of  personalty 
which  has  been  bequeathed  •pecuniarily  or  specifically,  927. 

2.  Primary  liability  of  personal  estate  taken  away  by  17  &  18  Vict.  c.  113,  909. 
And  by  Revised  Statutes  in  Mew  York,  922. 

But  law  remains  unaltered  as  to  mortgaged  property,  not  being  "  any  estate 

or  interest  in  any  land  or  other  hereditaments,"  909. 
Copyholds  and  freeholds  are  within  the  act,  ib. 
Semble,  not  leaseholds  for  years,  909. 

Act  only  applies  where  there  is  a  denned  charge  on  a  specified  estate,  910. 
Applies  to  equitable  mortgage  of  freeholds  by  deposit,  ib. 
But  not  to  vendor's  lien,  ib. 
Except  under  30  &  31  Vict.  c.  69,  ib. 
Act  applies  in  favor  of  the  Crown  claiming  personalty  for  want  of  next  of 

kin,  ib.. 
Proviso  to  act  not  applicable  to  heir  taking  by  descent,  ib. 
Though  he  takes  in  consequence  of  a  lapse  in  a  will  made  before  1  Jan., 

1855,  ib. 
Applies  to  devisee,  when,  ib. 

Meaning  of  "  contrary  or  other  intention  "  under  Locke  King's  Act,  ib. 
Examples  of,  911. 

Where  oilier  fund  provided,  act  does  not  apply,  912. 
Locke  King's  Act  amended  by  30  &  31  Vict.  c.  69,  ib. 
Not  applicable  to  lien  for  unpaid  purchase-money  on  land  purchased  by  an 

intestate,  ib. 
What  amounts  to  a  declaration  of  intention  under  both  acts  contrary  to  the 

rule  of  Locke  King's  Act,  912,  914. 
Land  devised  upon  trusts  for  conversion  not  within  Locke  King's  Act,  when, 

914. 
Freeholds  and  leaseholds  mortgaged  together,  ib. 
If  not  exonerated  must  bear  burthen  rateably,  ib. 
Estate  charged  in  aid  of  another  primarily  liable,  ib. 

Lands  specifically  devised,  and  lands  comprised  in  residue,  contribute  ratea- 
bly, 914,  915. 

3.  Order  in  which   assets  are  applicable  in   the   exoneration   of    mortgaged 

estates,   915. 

1.  When  the  mortgaged  estate  is  devised,  ib. 

2.  Where  it  descends  to  the  heir,  917. 

Election  of  mortgagee  to  come  upon  personalty  will  not  determine  fudn  ulti- 
mately liable,  as  doctrine  of  marshalling  would  be  applicable,  ib. 
Order  in  which  assets  are  marshalled  for  the  payment  of  debts,  generally,  927. 
See  Marshalling  Assets. 

EXPECTANTS. 

Purchases  from,  809.     See  Catching  Bargains. 

EXTINGUISHMENT  OP  DKBT. 

When  payment  by  third  person  will  operate  as,  151. 
See  Payment — Principal  and  Sukety. 

FAMILY. 

Construction  of  word,  when  used  in  executory  trust  in  will,  26. 

VOL.  I. — 81 
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FEME  SOLE  TRADER. 

When  married  women's  estate  liable  for  purchases  made  as,  762. 

FICTITIOUS  PERSON. 

Purchase  in  name  of,  324.     See  Resulting  Trusts. 

FIDUCIARIES. 

Purchases  by,  when  set  aside,  212.     See  Trustee. 

FORFEITURE. 

Persons  electing  to  take  against  instrument  not  subject  to,  510,  oil,  544. 
See  Election. 

FRAUD. 

Distinction  between  what  constitutes  fraud  at  law  and  in  equity,  620,  804, 

806,  826,  828. 
Contracts  and  conveyances  obtained  oppressively  and  unduly,  fraudulent  in 

equity,  826.   83(1. 
Whether  contract  vitiated  by,  can  be  confirmed,  830. 
See  Catching  Bargains — Statute  of  Frauds. 

FRAUD  ON  MARITAL  RIGHTS. 

Settlement  made  during  treaty  of  marriage,  without  notice  to  intended  hus- 
band, will  be  set  aside,  611,  618. 

And  this,  irrespectively  of  the  married  women's  statutes,  619. 

But  not  if  the  husband  was  not,  or  is  not  proved  to  have  been,  the  intended 
husband  at  the  time  of  the  execution  of  settlement,  612. 

Actual  fraud  in  woman  holding  out  herself  as  absolutely  entitled  to  property 
which  she  afterwards  settles,  ib. 

Concealment  of  property,  and  settlement  made  during  treaty  for  marriage,  a 
fraud  on  husband,  612,  619. 

But  a  fraud  cognizable  only  in  equity,  620. 

Semble,  settlement  not  rendered  valid  by  its  being  in  favor  of  meritorious  ob- 
jects, as  children  by  a  former  marriage,  613,  623. 

Opinion  of  Sir  James  Wigrum,  V.  C,  614,  615,  616. 

Gift  or  settlement  will  not  be  set  aside,  if  husband  is  aware  of  it  previous  to 
marriage,  616. 

Burden  of  proving  husband's  knowledge  of  instrument  is  upon  those  claiming 
under  it,  619. 

Or,  if  not  being  aware  of  it,  he  by  seducing  his  wife  previous  to  marriage,  has 
put  it  out  of  her  power  to  stipulate  effectually  for  settlement,  616. 

Concurrence  or  acquiescence  by  husband,  though  an  infant  at  the  time  of  mar- 
riage, will  preclude  him  from  disputing  settlement,  617,  621,  652. 

Or  if  he  afterwards  confirm  it,  617. 

Bid  mere  acquiescence  and  confirmation  after  marriage  is  not  confirmation, 
623. 

Security  by  wife,  prior  to  marriage,  set  aside  if  voluntary,  617. 

,But  not  if  for  valuable  consideration,  ib. 

"May  be  committed  by  wife  availing  herself  of  powers  conferred  by  the  Mar- 
ried Woman's  Property  Act,  1870,  ib. 

Settlement  in  fraud  of  husband  not  void  under  Stat,  of  Eliz.  27,  c.  4,  618. 

Whether  equity  will  interfere  against  secret  acts  of  husband  before  marriage  to 
deprive  wife  of  dower,  ib. 

FRAUD  UPON  A  POWER. 

Principle  upon  which  the  court  acts  in  setting  aside.  578,  579,  601. 

Fraud  upon  a  power  of  jointuring,  where  the  husband  advances  money  to  in- 
crease his  power,  579. 

Or  appoints  jointure  partly  for  his  own  benefit,  ib. 

Jointure  affected  to  the  extent  of  the  fraud  only,  ib. 

Appointment  to  child  in  consideration  of  mother  postponing  jointure  to  mort- 
gage, void,  ib. 

Fraud  upon  power  of  appointing  amongst  children,  upon  a  bargain  by  the  ap- 
pointor for  his  own  advantage,  579,  601. 


INDEX.  1283 


FRAUD  UPON  A  POWER,  continued. 

Court  will  not  interfere  upon  mere  suspicion.  601. 

Appointment  invalid  as,  although  it  be  not  tor  the  advantage  of  the  appointor, 

if  not  bona  fide,  580. 
Although  objectionable  arrangement  be  not  made  known  to  appointee,  ib. 
Exercise  of  discretionary  power  by  donee,  who  was  bound  by  verbal  premise 

to  donor,  held  valid,  602,  603,  604. 
But  tins  is  unsound,  604. 
Upon  a  power  of  appointing  amongst  strangers,  581. 
Even  although  appointor  was  by  voluntary  deed  donor  of  the  power,  ib. 
Burthep  of  proof  lies  upon  person  seeking  to  prove  fraud,  582. 
When  not,  583. 

Effect  of  appointment  made  for  purpose  of  a  settlement,  583,  584. 
Costs  of  trustees  suspecting,  declining  to  transfer,  ib. 
Fraudulent  appointment,  how  far  void,  582,  585,  586. 
Iu  the  case  of  a  power  to  jointure,  585. 

of  a  power  to  appoint  to  several  objects,  ib. 
Distinction  by  Sir  W.  Grant  between  power  to  appoint  a  jointure  and  a  power 

to  appoint  to  children,  586. 
Authorized  purpose  in  an  appointment  may  be  severed  from    unauthorized 

purpose,  587. 
Appointment  in  fraud  of  a  power,  void  as  against  purchaser  for  valuable  con- 
sideration, with  notice,  ib. 
Or  without  notice,  if  the  purchaser  has  only  got  an  equitable  interest,  ib. 
Actual  notice,  and  not  mere  grounds  of  suspicion,  are  necessary  in  order  to 

affect  a  purchaser,  ib, 
Effect  of  lapse  of  time,  588. 
Where  a   parent  executes  a   power,  all  the  children  may,  by  arrangement, 

agree  to  give  an  interest  to  the  parent,  ib. 
Secus,  unless  it  appears  to  be  a  bona  fide  family  arrangement,  ib. 
Anger  and  resentment  on  the  part  of  the  appointor,  no  reason  for  setting  aside 

appointment,  ib. 
Appointment  to  child  with  unauthorized  condition  attached,  is  good,  589. 
But  the  condition  is  void,  ib. 
Parent  not  allowed  to  take  a  portion  raised  for  a  child  not  in  want  of  it,  as 

administrator  to  the  child,  ib. 
Especially  if  appointment  was  made  in  expectation  of  child's  death,  ib 
Appointment  of  sum  already  set  apart  not  invalid  merely  because  parent  may 

take  in  event  of  child's  death,  590. 
A  fortiori  where  parent  can  take  nothing,  ib. 
Advancement  under  a  power  by  trustees  to  infant  to  purchase  a  commission 

to  enable  him  to  sell  it,  is,  ib. 
Secus,  where  purchase  bona  fide  made,  though  sale  afterwards  takes  place, 

ib. 
Power  to  appoint  ampngst  children  may  be  released  by  tenant  for  life,  591. 
May  covenant  not  to  exercise  power  of  charging,  ib. 
Or  to  make  an  appointment  in  favor  of  a  child,  ib. 
Father  cannot  release  power  so  as  to  vest  property  intended  for  his  children  in 

himself,  ib. 
Secus,  in  the  case  of  his  mortgagees,  397,  398. 

Appointment  set  aside  when  necessary  consent  to  it  obtained  by  fraud,  592. 
Or  given  for  the  mere  purpose  of  putting  money  into  the  hands  of  the  lather, 

ib. 
Whether  appointment  set  aside  as  fraudulent  can  be  again  exercised,  593. 
Onns  of  proof  of  validity  when  made  to  the  same  appointee,  ib. 
Whether    appointment   exercised   by  will   pursuant    to  a  covenant,  is  valid, 

ib.     See  Illusory  Appointment. 
Motives  which  have  led  to  the  exercise  of  a  discretionary  power,  or  the  results 

which  it  will  produce,  cannot  be  investigated,  or  the  power  controlled  at 

law,  but  may  in  equity,  599,  600. 
More  prudent  for  trustees  exercising  powers  not  to  state  their  reasons  for  so 

doing,  598. 
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FUTURE    ADVANCES. 

When  protected  by  lien  of  prior  mortgage,  857,  870. 
See  Mortgage— 'Lacking. 

GIFT. 

Donee  takes  subject  to  conditions  imposed  by  donor,  420. 

Must  be  absolute,  1230. 

When  valid  as  a  donatio  mortis  causa.     See  Donatio  Mortis  Causa. 

Not  enforced  by  equity  when  left  incomplete  at  law,  if  the  law  affords  the 
means  to  make  and  complete  it,  420,  1230. 

Unless  made  to  wife  or  child,  or  sustained  by  some  equally  meritorious  con- 
sideration, 427,  430. 

Gift  of  chose  in  action  or  other  interest  which  cannot  be  passed  at  law,  should, 
as  it  ivould  seem,  be  valid  in  equity,  when  donor  has  done  all  that  lies  in, 
kit  power  to  complete  the  gift,  and  manifest  his  intention  to  give,  429, 431. 

Gift  of  debt  or  chose  in  action,  requires  the  execution  and  delivery  of  deed 
or  instrument  of  gift,  or  of  the  instrument  by  which  the  debt  is  evidenced 
or  created,  431,  1233,  1234,  1237,  1238,  1345.  See  Donatio  Causa 
Mortis. 

Oral  gift  of  land  invalid  at  common  law,  and  tinder  the  Statute  of  Frauds, 
1U46,  1048. 

May  be  taken  out  of  statute  and  rendered  binding  in  equity,  by  an  entry  and 
expenditure  of  money  on  the  land  on  the  faith  of  the  gift,  ib. 

If  not  entirely,  at  least  so  far  as  to  entitle  the  donee  to  compensation  for 
amount  expended,  ib. 

See  Voluntary  Deeds  and  Contracts. 

GRANT. 

When  words  of,  operative  as  a  covenant,  444 

GUARANTOR. 

When  statute  of  limitations  is  bar  to  remedy  of,  145. 
When  entitled  to  rights  of  subrogation,  145,  146,  150. 

GUARDIAN  AND  WARD. 

Purchase  by  guardian,  of  ward's  estate,  on  his  coming  of  age,  improper,  232. 
If  he  buys  up  incumbrances  on  the  ward's  estate,  he  will  be  trustee  of  them 

for  his  ward,  ib. 
A  purchase  by  guardian,  at  his  own  sale,  of  real  and  personal  estate,  may  be 

set  aside  as  fraud  by  the  ward  on  coming  of  age,  249. 
Doctrine  in  Pennsylvania  as  to  the  purchase  by  a  guardian  at  a  sheriff's 

sale  of  the  ancestor's  estate,  254. 
Renewal  of  lease  by,  49. 
See  Application  of  Purchase  Monet. 

HEIRLOOMS. 

When  specific  delivery  of,  decreed,  1111. 

HEIR. 

When  put  to  election,  518,  522,  523.     See  Election. 
Purchaser  from,  809.     See  Catching  Bargains. 

HEIRS  FEMALE. 

Construction  of  words  when  used  in  marriage  articles,  17. 

HEIRS  OF  THE  BODY. 

Construction  of  words  when  used  in  marriage  articles,  17. 
In  wills,  21. 

HUSBAND  AND  WIFE. 

When  resulting  trust  enforced  against  husband  purchasing  with  his  wife's 

funds,  322,  342,  344. 
Defective  execution  of  power  aided  in  favor  of  wife,  368. 
But  not  in  favor  of  husband,  369. 
When  agreement  by  husband  will  be  enforced  in  favor  of  wife,  427. 
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HUSBAND  AND  WIFE,  continued. 
In  attacking  gift  from  husband  to  wife,  his  circumstances  at  time  of  gift  are 

to  be  considered,  442. 
See  Conversion — Election — Equity  to  a  Settlement — Fraud  on  Marital 

Eights — Pin  Money — Paraphernalia — Separate  Use. 

ILLUSORY  APPOINTMENT. 
What  amounts  to,  593,  596. 
Soundness  of  principle  has  been  questioned,  and  doctrine  condemned  in  this 

country,  600,  601. 
Share  not  illusory,  to  an  object  of  the   power   in    default  of  appointment, 

good,  596. 
Unauthorized   exclusive   appointment  may  be  rendered  valid  by  its  partial 

failure  as  being  a  fraud  on  the  power,  ib. 
Last  of  illusory  appointments  only  void,  ib. 
Illusory  appointment  not  rendered  justifiable  by  misbehavior  of  child,  but 

it   may  be  by  other  circumstances,  as  where  child  is  an  uncertificated 

bankrupt,  597.  * 

Or  has  had  a  provision  from  the  donee  of  the  power,  ib. 
Or,  it  seems  aliunde,  ib. 

But  not  where  provision  has  moved  from  the  donor  of  the  power,  ib. 
Equitable  rule  as  to  illusory  appointments  abolished  by  statute,  ib. 
Clause  recommended  by  Lord  St.  Leonards,  where  donor  wishes  all  objects  to 

have  substantial  share,  597,  598. 
Statute  as  to,  does  not  make  valid  exclusion  of  objects  of  power  not  authoriz- 
ing exclusive  appointment,  59£. 
Statute  has  retrospective  operation,  ib. 

IMPLIED  POWERS. 

To  give  receipts  for  purchase  money.  79,  86,  87. 
See  Application  of  Purchase  Money. 

IMPLIED  TRUSTS. 
See  Trustee. 

When  estate  of  married  women  liable  for,  757,  761. 
See  Part  Performance  of  Agreement. 

INCLOSURE  COMMISSIONERS. 
When  incapable  of  purchasing,  232. 

INFANT. 
See  Conversion — Election. 

INJUNCTION. 
Specific  performance  of  agreement  not  to  do  certain  acts  enforced  by,  1089. 
Doctrine  in  this  country,  1106. 
When  granted  to  restrain  waste.     See  Waste. 

INSOLVENCY. 

When  ground  for  enforcing  specific  performance  of  agreement  relative  to 

chattels,  1099. 
Of  a  co-surety.    See  Sureties. 

INTEREST. 
Surety  can  claim,  in  equity,  upon  money  paid  by  him,  126. 

ISSUE. 
Construction  of  word,  when  used  in  marriage  articles,  17. 
In  will,  25. 

JOINT  DEBTORS. 

When  right  to  subrogation  exists  between,  147. 

JOINT    PURCHASERS. 
Purchasers  taking  a  conveyance  to  themselves  and  their  heirs,  joint  tenants 
at  law,  268. 
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JOINT  PURCHASERS,  continued. 
And  in  equity,  unless  the  rule  of  law  is  controlled  by  the  presumed  intention  of 

the  parties,  268. 
Where  purchase-money  is  advanced  in  equal  proportions  purchasers  will  be 

joint  tenants,  268    285. 
Strong  leaning  in  equity  against  joint-tenancy,  269,  285. 
An  unequal  advance  of  the  purchase  money  will  create  a  tenancy  in  common 

in  equity,  ib. 
And  whether  the  proportions  are  equal  or  unequal,  there  will  be  a  tenancy  in 

common  of  money  advanced  upon  mortgage,  270. 
Rule  on  this  point  in  the  United  States,  285. 
Or  upon  purchase  by  joint  mortgages  of  mortgaged  estate,  270. 
Or  upon  foreclosure,  270,  285. 
Circumstances  may  show  a  contrary  intention,  ib. 
Parol  evidence  to  prove  intention,  how  far  admissible,  187. 
Of  property  purchased  for  a  joint  undertaking  or  partnership,  tenants  in  com- 
mon in  eq-iity,  271,  272,  273,  274.  , 
Although  conveyance  be  taken  in  the  name  of  one  of  the  partners,  274. 
But  partner  may  repudiate  contract,  ib. 
Whether  property  purchased   with   partnership  assets  is  joint  or   separate 

property,  274,  286. 
When  real  estate  will  be  treated  as  partnership  property.  286,  299. 
Lands  held  by,  for  partnership  purposes,  liable  to  lien  of  partner  for  advances, 

284. 
Secus,  when  they  are  mere  joint  owners,   1165,  1168.     See  Conversion,  6 — 

Partnership    Property. 
Where  property  has  been  left  by  will  to  persons  jointly,  they  will  be  joint 

tenants,  275. 
Unless  a  severance  of  the  joint  tenancy  can  be  inferred,  ib. 
Rights  of  subrogation  between,  147. 
See  Statute  op  Frauds. 

JOINT  TENANTS. 
Words  applicable  to  construed  as  creating  tenancy  in  common  in  marriage 

articles,  when,  19 
Purchases  "by.     See  Constructive  Trusts. 

JOINT  TENANTS,  CO-PARCENERS,  AND  TENANTS  IN  COMMON. 
Join1 -tenants,  co-parceners,  and  tenants  in  common  entering  under  the  same 
instrument  or  act,  are  trustees  for  one  another  to  preserve  the  estate,  and 
an  adverse  title  or  incumbrance  bought  by  one,  enures  to  the  equal  benefit 
of  all,  68,  73. 

JUDGE. 
Judgment  of,  where  he  has  interest  in  subject  of  suit,  set  aside,  230. 

JUDGMENT. 

Aqainst  married  woman,  when  valid,  756. 

Whether  after  payment  judgment  can  be  kept  alioe  by  oral  agreement,  870. 

See  Principal  and  Sureties — Sureties. 

LAND. 
When  impressed  with  the  character  of  personalty.     See  Resulting  Trusts,  2. 

LEASE. 
Renewal  of,  by  fiduciary.    See  Constructive  Trusts. 
Prom  mortgagor  to  mortgagee,  215,  216. 

Trustee  cannot  take  from  himself.  217.     See  Steward— Trustee. 
When  provision  for,  inserted  in  settlement.     See  Kxeouted  and  Executory 
Trusts. 

LEGACIES. 
Primary  liability  of  personalty  for  payment  of.     See  Exemption  of  Person- 
alty from  Debts. 
See  Application  of  Purchase  Money. 
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LEGACY  DUTY.     See  Conversion. 

LEGATEES. 

When  entitled  to  follow  assets  into  hands  of  purchaser  for  value,  97. 
See  Application  of  Purchabe  Money. 

LIEN.     See  Vendor's  Lien — Marshalling — Principal  and  Surety — Sureties. 

LIMITATIONS. 
Usual,  inserted  in  marriage  articles  and  wills.     See  Executed  and  Executory 

Trusts. 
See  Statute  of  Limitations. 

LUNATIC.    >Sfee  Conversion— Election. 

MAINTENANCE. 

Of  wife  out  of  her  equitable  property,  665.     See  Equity  to  a  Settlement. 

MARRIAGE. 
Not  of   itself  sufficient  part  performance  of  contract  to   exempt  it  from, 

Statute  of  Frauds.  1039.  1040. 
Articles.     See  Executed  and  Executory  Trusts — Husband  and  Wife. 

MARSHALLING. 
Between  vendor's  lien  and  personal  assets  of  the  vendee,  473. 
In  favor  of  simple  contract  creditors  and  legatees,  where  the  purchased  estate 

descends,  ib. 
But  in  favor  of  simple  contract  creditors  only,  where  it  is  devised,  357. 
Inapplicable  to  simple  contract  debts  in  cases  within  3  &  4  Will.  4,  c  104- 

357.     See  Marshalling,  vol.  2 — Paraphernalia. 
General  rules  under  which  assets  are  marshalled  for  the  payment  of  debts 

after  death,  927. 
By  whom  and  out  of  what  assets  mortgage  payable,  as  between  heir  or  devisee 

and  executor,  904,  909,  922,  927. 
Vendor  and  purchaser,  923. 

MONEY. 

When  impressed  with  the  character  of  realty.     See  Resulting  Trust. 

MORTGAGE. 
Primary  liability  of  personalty  for  payment  of,  901,  922.     See  Exoneration. 
When  subsequent  advances  are  protected  by  lien  of  prior  mortgage,  857-870. 
When  advances  on  prior  mortgage   are  postponed  to   intervening  incum-_ 

brances,  865-870. 
Cannot  be  created  orally,  872. 
'  But  true  nature  of  transaction  may  be  shown  by  parol,  858,  862,  872. 
Aliter  in  Neiu  York,  860-864. 
Written  agreement  to  give  a  mortgage  which,  for  want  of  due  execution  fails 

at  law  may  be  sustained  in  equity.  954. 
Valid,  though  without  consideration,  864. 
To  secure  future  advances,  binding  on  mortgagor  and  third  persons  with  no 

superior  equity,  ib. 
Record  of  second  mortgage,  not  notice  to  holder  of  first.  869. 
Lien  of  mortgage  discharged  by  payment,  without  reconveyance  or  release, 

870. 
Whether  after  payment,  mortgage  can  be  received  by  oral  agreement,   870, 

871. 
Bu  written  agreement,  871. 
Effect  of  declaration  of  no  off-set.  876-880. 
Payment  of,  not  necessarily  extinguishment.  874. 
Lien  of,  not  impaired  by  taking  other  security  or  extending  time  of  payment, 

875. 
Of  married  woman.  756.  , 

Purchase  of  land  subject  to  mortgage  renders  the  purchaser  primarily  liable 

for  its  payment  as  between  himself  and  the  vendor,  923.  m 
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MORTGAGE,  continued. 
Does  not  render  him  liable  directly  to  mortgagee,  unless  he  renders  himself  so 

by  entering  into  an  engagement  with  the  latter,  923. 
When  created  by  deposit  of  title  deeds.     See  Equitable  Mortgage  by  deposit 

op  Title  Deeds. 
See  Conversion — Principal  and  Surety — Surety. 

MORTGAGED. 

Renewal  of  lease  by,  enures  for  benefit  of  mortgagor,  55,  83. 
With  power  of  sale,  cannot,  without  the  express  authority  of  the  mirtgagor, 
purchase  the  mortgage  estate  at  a  sale  under  the  power,  2L5,   244,  25i). 
See  Tacking. 
May  purchase  under  decree  of  foreclosure  if  holder  of  equity  of  redemption  is 

a  party,  245,  246.  , 

May  buy  or  take  a  lease  of  equity  of  redemption   from  mortgagor,   215,  244, 
250. 
From  prior  mortgagee,  ib. 
Although  mortgagee  with  trust  for  sale,  ib. 
Transactions  of.  with  mortgagor,  closely  scrutinized,  216,  244. 
Defective  execution  of  power  aided  in  favor  of,  367. 
See  Application  op  Purchase  Money. 

MORTGAGOR. 

Renewal  of  lease  by,  enures  for  benefit  of  incumbrancer,  88. 

May  grant  lease  to  trustee  for  himself  under  power  reserved,  until  entry  by 

mortgagor,  55. 
When  punishable  for  waste.     See  Waste. 

NECESSARIES. 

When  married  women  can  contract  for,  759,  760,  761,  763.  ] 

NOTE. 

Payment  after  maturity,  by  one   of  several  makers,  extinguishes  obligation, 

146. 
Payee  must  indemnify  maker  on  accommodation,  149. 

NOTICE. 

Of  intended  misapplication  of  purchase   money.    See  Application  op  Pur- 
chase Money. 
When  purchaser  of  partnership  property  takes  subject  to  debts  of  firm,  302,  310. 

PARAPHERNALIA. 
What  constitutes,  730. 

May  be  disposed  of  by  husband  by  act  inter  vivos,  ib. 
Not  by  will,  ib. 

But  wife  may  be  put  to  her  election  with  regard  to,  ib. 
Liable  to  debts  of  husband,  ib. 
Widow's  claim  to.  preferred  to  general  legacies,  ib. 
Marshalling  for,  as  against  heir,  ib. 

Wife  entitled  to  have  redeemed  when  pledged  by  husband,  ib. 
Even  to  prejudice  of  his  legatees,  731. 
Right  to,  barred  by  settlement,  ib. 
By  non-claim  when  bequeathed  to  her  for  life,  ib. 
Articles  constituting,  when  considered  as  given  to  separate  use,  ib. 
Distinction  between  paraphernalia  and  separate  use,  ib. 

PAROL  AGREEMENT. 

Not  enforced  in  favor  of  ivife  or  child  in  absence  of  valuable  consideration, 

429. 
Aliter  in  Kentucky.  427,  429. 

When  vendor's  lien  for  unpaid  purchase  money  discharged  by,  470. 
See  Voluntary  Deeds  and  Contracts. 
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PAROL  EVIDENCE 
Admissibility  of.  in  cases  of  adva.nrem.ent  and  resulting  trust,  347,  351-363. 
True  nature  of  mortgage  may  be  shown  by,  858.  862,  872. 

Whether  agreement  is  co-temporaneous  or  subsequent  to  mortgage,  858,  859. 
Aliter  in  New  York,  860,  864. 
Admissible  to  convert  absolute  conveyance  into  mortgage,  871. 
Inadmissible  to  prove  intention  of  testator  to  exonerate  personalty  from  pay- 
ment of  debts,  893.  929. 
Inadmissible  to   contradict    written    memorandum    of  circumstances  under 

which  equitable  mortgage,  by  deposit  of  title  deeds,  was  made.  937. 
But  is  admissible  to  extend  lien  evidenced  by  such  memorandum.  iK 
When  admissible  to  contradict  or  explain  written  agreement,  1058. 
Prove  relation  of  principal  and  surety.     See  Principal  and  Sukety — Sure- 
ties. 
See  Advancement — Resulting  Trusts — Statute  of  Frauds. 

PARTNER. 
Clandestinely  renewing  lease  is  trustee  for  the  firm.  53. 
May  purchase  share  of  deceased  partner.  216. 
Employed   to  purchase,  cannot  sell  his  own  goods  to  firm,  221.     See  Agent — 

Constructive  Trust. 
Outgoing  partner  receiving  covenant  of  indemnity  from  debts  may  be  subro- 
gated to  remedies  of  creditors  if  covenant  is  not  fulfilled,  147. 
See  Subrogation. 

PARTNERSHIP  PROPERTY. 

Purchase  of,  from  one  partner  without   concurrence  of  others  creates  no  lia- 
bility to  see  to  application  of  purchase  money.  111. 

Unless  purchaser  has  notice  of  intended  fraud,  112.     See   Application   of 
Purchase   Money. 
'   Ileal  estate  purchased  with  assets,  and  for  the  purposes  of  partnership,  is 
partnership  property,  although  the  legal  title  is  xn  only  one  partner  or  in 
all  as  tenants  in  common,  276.  284.  286,  299-302. 

And  joint  debts  must  be  first  satisfied  therefrom,  286. 

Principle  applies  to  volunteers,  287. 

But  this  right  will  be  discharged  by  transfer  of  legal  title  to  purchaser  for 
value  without  notice,  287,  302-31(1. 

When  constructive  trust  in  favor  of  partners  arises,  287,  288,  289,  299.    See 
Constructive  Trust. 
Doctrine  in  Pennsylvania,  289. 

Parol  agreement  to  bring  land  into  partnership  or  share  it  with  incoming  part- 
ners, is  invalid,  290,  291   292. 

Wit  en  real  estate  is  converted  into  personalty,   276-284,  292-299,   310,  312. 
See  Conversion,  6. 

Consent  of  partner  to  deed  of  other  partner  may  be  by  parol,  299. 

Purchase  by  one  partner  with  partnership  funds  creates  resulting  trusts  for 
firm,  341. 

Land  purchased  for  partnership  purposes  not  within  Statute   of  Frauds, 
1041. 

PART  PERFORMANCE  OF  AGREEMENT. 
Doctrine  of,  not  to  be  extended,  1038,  1062.  1063. 
And  has  no  application  in  courts  of  law,  1063. 

Takes   parol  agreement  for  purchase  of  land  out  of  Statute  of  Frauds.  1030, 
1042. 
Aliter  in  Tennessee,  1043. 

Doctrine  in  Kentucky,  North  Carolina.  Massachusetts  and  Maine  ib. 
Acts  of  performance  must  be  such  that  they  would  be  a  fraud  upon  a  purcha- 
ser, if  contract  were  not  performed,  1044. 
Payment  insufficient  without  possession.  1045. 
Though  possession  may  be  sufficient  without  payment,  1045,  1046. 
But  mere  possession  under  parol  gift  not  part  performance.  1046. 
Unless  valuable  improvements  have  been  made  on  faith  of  gift,  1046,  1047. 
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FART  PERFORMANCE  OF  CONTRACT,  continued. 

Doctrine  in  Pennsylvania,  and  Massachusetts,  1055,  1 056. 

Possession  must  be  exclusive  and  be  taken  in  pursuance  of  a  right  growing 
out  of,  or  given  by  contract,  1049. 

Acts  merely  ancillary  or  introductory  to  an  agreement,  not  acts  of  part  per- 
formance, 1031,  1045,"  1048. 

Acts  must  be  referrable  to,  and  result  from,  agreement,  1044,  1051,  1052. 

Nor  payment  of  part  of  the  consideration  money,  not  part  performance,  1031, 
1054. 

Nor  even  of  the  whole,  ib. 
But  in  case  of  deficiency  of  personal  assets  an  equitable  lien  may  attach  to 
the  land.  1054. 

When  consideration  consists  of  labor  and  services.  1054,  1055. 

Admission  into  possession,  having  reference  to  the  agreement,  an  act  of  part 
performance,  1032,  1045,  1048. 

A  fortiori,  if  the  purchaser  has  laid  out  money  in  buildings  or  improvements, 
ib. 

Secus,  where  possession  has  been  obtained  wrongfully,  1033,  1051. 

Or  is  a  mere  prolongation  of  anterior  possession,  1048. 

Attornment  by  vendor's  tenant  not  sufficient  delivery  of  possession  to  purcha- 
ser, 1050. 

Nor  is  possession  taken  by  lessee  of  vendee,  ib. 

Mere  continuance  in  possession  by  tenant  not  an  act  of,  1033.  1049,  1054. 

As  to  payment  of  an  increased  rent  by  a  continuing  tenant,  1034.  1054. 

The  laying  out  of  money  in  improvements  by  a  continuing  tenant,  if  referrable 
to  the  agreement,  is  an  act  of  part  performance,  1034,  1036,  1048. 

Terms  of  contract  must  be  certain  and  unambiguous,  1036,  1048.  1049,  1057. 

But  inquiries  will  be  directed  to  ascertain  the  terms  of  the  contract,  ib. 

But  there  can  be  no  part  performance  unless  there  be  a  completed  agreement, 
1037,  1048.  ' 

And  the  contract  proved  must  accord  with  that  set  forth  in  pleadings,  1051. 

Companies  and  corporations  bound  by  acts  of  part  performance.  1037. 

When  possession  of  one  lot  or  part  will  take  another  out  of  statute,  1050,  1053. 

Requisite  to  decree  on  ground  of  part  performance,  1050.  1053. 

An  agreement  for  an  exchange  may  be  taken  out  of  the  statute  by  the  entry  of 
both  parties,  and  perhaps  of  one,  1060. 

Effect  of  performance  on  oral  agreement  to  devise,  1061. 

Equity  may  give  compensation  where  it  cannot  give  specific  performance, 
1062. 

Marriage  not  an  act  of  part  performance,  1039.  1040. 

But  a  parol  contract  in  consideration  of  marriage  may  be  taken  out  of  the 
statute  by  acts  of  part  performance,  independent  of  the  marriage,  1039, 
1040,  1060. 

Representations  upon  the  faith  of  which  marriage  has  taken  place  when  made 
good,  ib. 

Parol  variation  of  a  written  contract  decreed  where  there  are  acts  of  part  per- 
formance, 1040, 1058,  1059.     See  Statute  of  Frauds. 

PARTY  WALL. 

Wrongful  interference  with,  restrained,  1013. 

PA  YMENT. 

Payment  at  the  day,  performance.  130,  131.  858. 

Payment  after  the  day,  not  extinguishment  at  law,  unless  given  and  received 
as  satisfaction,  130,  858. 

Payment  will  operate  as  purchase  in  equity,  when  such  is  the  intention  of  the 
party  who  makes  and  of  him  who  receives  it,  131,  859. 

Unless  made  by  one  ivho  is  bound  to  satisfy  or  extinguish  and  not  to  purchase 
or  keep  alive,  ib. 

Payment  aferthe  day  by  one  of  several  joint  debtors,  will  not  be  a  bar  to  a 
suit  for  his  use  against  the  rest,  at  law,  if  made  with  the  view  of  purchas- 
ing, and  not  of  paying.  132. 

Secus,  in  equity,  unless  the  party  who  makes  the  payment  is  a  surety,  ib. 
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PAYMENT,  continued. 
By  stranger,  not  satisfaction,  unless  so  designed,  145,  146. 
Of  note  after  maturity  by  one  of  several  makers  extinguishes  obligation.  146. 
Whether  payment  by  surety  operates  as  purchase,  is  question  of  intention,  151, 

874. 
Payment  by  stranger,  not  extinguishment,  unless  authorized  or  ratified  by 

debtor,  151,  152,  874. 
May  take  effect  as  purchase,  and  entitle  the  person  by  xohom  it  is  made  to  sue 

in  the  name  of  the  creditor,  ib. 
Lien  of  mortgage  discharged  by,  without  release  or  reconveyance,  870. 

PERPETUITIES. 
Direction  in  executory  trust  to  settle  property  in  violation  of  rule  against,  exe- 
cuted   by    doctrine   of   cy-pres,    29.     See    Executed    and    Executory 
Trusts — Resulting  Trusts. 

PERSONALTY. 
Liability  of,  for  payment  of  debts.    See  Exemption  of  Personalty  from  Debts 
— Exoneration. 

PIN  MONEY. 
Definition  of,  729. 
Object  of,  ib. 
Arrears  of,  not  generally  recoverable,  729,  730 

POST  NUPTIAL  SETTLEMENT. 
See  Executed  and  Executory  Trusts. 

POWERS. 

What  will  be  inserted  in  settlements  directed  to  be  made  by  Court  in  cases 

of  executory  trusts,  29. 
Executors  or  administrators  mortgaging  leaseholds  may  give  power  of  sale, 

94. 
So  of  trustees,  with  express  power  to  mortgage,  95. 
Executor  may  give  assignee  of  debts  power  of  attorney,  ib. 
What  powers  authorized  by  Court  on  sale  of  infant's  estate,  ib. 
Not  imported  into  absolute  conveyance,  held  to  be  only  a  security,  ib. 
Of  trustees,  to  give  receipts  when  implied,  79,  86,  87. 
See  Application  of  Purchase-Money — Defective  Execution  of  a  Power — 

Executed  and  Executory  Trusts,  3 — Fraud  upon  a  Power. 

PRESUMPTION  OP  ADVANCEMENT. 

How  it  may  be  rebutted  or  supported,  327.    See  Advancement. 

PRINCIPAL  AND  SURKTY. 

What  constitutes  relation  of,  149,  150,  159,  160. 

When  parol  evidence  admissible  to  constitute  relation  of,  161,  165,  185,  188. 

Debt  must  have  been  assumed  at  request  of  principal,  or  result  from  course  of 

dealing,  146. 
Surety  cannot  proceed  against  principal  at  law,  until  actual  payment,  135, 

180. 
May  file  bill  in  equity  to  compel  payment  by  principal,  as  soon  as  debt  is  due, 

135,  180. 
Creditor  cannot  be  compelled,  under  ordinary  circumstances,  to  sue  principal, 

or  exhaust  securities  for  debt,  before  suing  surety,  ib. 
Chancery  has  jurisdiction  to  compel  reimbursement  of  surety  by  principal, 

notwithstanding  extension  of  remedy  at  law.  136. 
When  creditor  entitled  to  all  remedies  or  securities  held  by  surety,  127,  173- 

178. 
And  the  same  right  exists  on  the  part  of  surety  to  remedies  and  securities  of 

the  creditor,  126,  127,  137,  173,  178. 
Although  their  existence  was  not  known  to  the  surety  in  the  one  case,  or  the 

creditor  in  the  other,  when  the  debt  was  contracted.  126,  127,  136,  174. 
Surety  paying  off  part  of  a  mortgage  debt  entitled  to  charge  on  the   estate, 

127. 
Surety  entitled  to  all  equities  which  creditor  had  against  principal  debtor,  ib. 
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PRINCIPAL,  AND  SURETY,  continued. 

Against  persons  claiming  under  him.   127. 

Release  of  surety  by  loss  of  security  through  neglect  of  creditor,  128. 

But  he  must  pay  off  any  further  advances  on  security,  ib. 

Creditor's  right  to  tack,  ib. 

How  right  to  do  so  affected,  ib. 

Right  of  surety  to  securities,  how  derived,  ib. 

Early  instances  of  assignment  of  securities  to  surety,  ib. 

Surety  was  recently  not  entitled  to  an  assignment  of  a  debt  or  bond,  129,  130. 

A  surety  paying  off  a  bond  was  a  simple  contract  creditor,  132. 

Secus,  in  the  case  of  surety  for  Crown  debt,  ib. 

By  Mercantile  Law  Amendment  Act,  surety  now  entitled  to  assignment  of 
judgment,  specialty,  or  other  security  by  creditor,  1l2,  113. 

A  debtor  paying  debt  entitled  to  assignment  of  judgment  against  himself  and 
co-debtors,  when,  133. 

But  a  surety  upon  a  second  bond,  given  as  a  collateral  security,  entitled  even 
under  old  law,  on  payment  of  the  debt,  to  an  assignment  of  the  original 
bond,  133. 

And  will  rank  a  specialty  creditor,  133,  137.  140,  141. 

But  would  seem  to  be  such,  rather  in  respect  of  extent  of  remedy,  than  of  na- 
ture or  duration  of  right,  140.  141. 

When  creditor  has  proved  the  debt  against  the  estate  of  the  principal,  he  will 
be  trustee  for  the  surety  who  pays  him,  ib. 

And  the  surety  may  compel  the  principal  creditor  to  go  in  and  prove_  the 
debt,  ib. 

Rights  of  sureties  under  successive  Bankruptcy  Acts,  134. 

Lien  of  executors  of  surety  on  legacy,  ib. 

In  priority  of  mortgagee  of  legatee,  ib. 

Right  of  executor  surety  to  testator  to  retain,  ib. 

Surety  for  part  of  debt  not  entitled  to  security  given  for  another  part,  in  a 
distinct  transaction,  ib. 

Surety  can  only  claim  against  his  principal  the  amount  paid  in  discharge  of 
their  common  obligation.  134,  225.     See  Payment — ScjRimEs. 

In  the  American  Courts,  generally,  a  surety  paying  a  bond  debt,  will  be  en- 
titled to  an  assignment  of  the  bond,  and  will  rj,nk  as  a  specialty  creditor, 
137,  138,  140. 

In  like  manner,  a  surety  paying  the  debt,  will  be  subrogated  to  the  creditor, 
in  a  judgment  against  the  principal,  140,  141. 

And  in  other  liens,  142. 

And  in  mortgages  and  conveyances  in  trust,  140,  142.  143. 

Rule  on  this  point  in  Alabama,  Vermont,  and  North  Carolina,  similar  to 
that  which  prevailed  formerly  in  England,  144. 

The  equity  of  subrogation  exists  where  the  surety  has  pledged  his  property 
only,  as  well  as  where  he  has  become  personally  liable,  149,  150. 

Guarantors,  insurers,  and  other  parties  ivho  have  made  themselves  collater- 
ally answerable  for  debts,  although  solely  at  request  of  creditor,  have 
the  same  right  of  subrogation  on  payment  as  sureties,  150. 

And  when,  as  between  two  parties  bound  by.  or  liable  for  a  d-bt.  in  estate  or 
person,  the  liability  of  one  is  secondary  as  compared  with  that  of  the 
other,  the  latter  will  stand  in  the  position  of  a  surety,  and  have  the  right 
of  subrogation  on  payment,  149,  150. 

Payment  by  stranger  will  operate  as  purchase,  and  give  right  of  subrogation, 
if  made  with  intent  to  buy.  and  so  received  by  creditor,   151. 

To  give  right  of  subrogation,  payment  must  be  of  the  whole  debt  and  not  merely 
partial.  152. 

When  and  how  far  surety  entitled  to  indemnity  for  costs  and  counsel  fees  in- 
curred in  defending  suit  brought  by  creditor.  181,  182. 

Legal  remedies  of  the  surety  against  the  principal.  180,  181,  183. 

Application  of  doctrine  to  bills  and  notes,  161,  168. 

Relation  of,  by  strangers  to  consideration,  in  commercial  instrument,  depends 
primarily  on  order  of  signing  and  termi  of  instrument,  162. 

Whether  this  applies  as  between  accommodation  drawer  and  acceptor,  id. 


INDEX.  1293 

PROBATE  DUTY. 
Not  payable  in  respect  of  real  estate  directed  by  a  will  to  be  converted,  1139. 

See  Conversion. 
Nor  by  direction  in  deed,  when,  ib. 
Payable  on  real  estate  converted  to  partnership  purposes,  ib. 

PROMISSORY  NOTE. 

Of  married  woman  when  binding,  758,  764. 
See  Principal  and  Surety — Sureties. 

PURCHASE   MONEY.     See   Application  of  Purchase   Money — Vendor's 
Lien. 

PURCHASERS. 

When  bound  to  see  to  application  of  money,  78.  See  Application  of  Pur- 
chase Money — Joint  Purchasers. 

Who  cannot  become.  See  Agent — Assignees  of  a  Bankrupt — Barrister — 
Bishop  —  Creditor  —  Director — Executor  —  Guardian  and  Ward — 
Mortgagee— Receiver — Stockbroker — Trustee. 

When  settlement  decreed  against,  34,  35. 

In  the  names  of  third  parties.     See  Advancement — Resulting  Trust,  1. 

Of  fictitious  persons,  324. 

Mortgagee  viewed  by  equity  as  purchaser,  841.     See  Tacking. 

Judgment- creditor  is  not,  »43.     See  vol.  2,  note  to  Basset  v.  Nosvmrthy. 

Right  of  subrogation  between  joint,  147. 

■  Defective  execution  of  power  aided  in  favor  of,  367. 

RATIFICATION. 

Of  fraudulent  contract,  832-836. 

RECEIPTS. 

Power  to  give,  for  purchase-money,  when  implied,  79,  86,  87.  See  Applica- 
tion of  Purchase  Money. 

RECEIVER. 

Cannot  purchase,  when,  215,  251. 

RECTIFICATION  OF  SETTLEMENT.  32,  421. 

When  reconveyance  ordered  to  carry  out,  35.  See  Executory  and  Executed 
Trusts. 

RELEASE  OF  POWER. 

When  valid  and  when  fraudulent,  591.     See  Fraud  upon  a  Powep. 

RENEWAL  OF  LEASE. 

By  trustees  or  executor,  49.    See  Constructive  Trusts. 

RESTRAINT  UPON  ALIENATION. 

Of  married  woman,  713,  765.     Ses  Separate  Use. 

RESCISSION  OF  CONTRACT. 

See  Contract. 

RESULTING  TRUST. 

1.  When  purchases  taken  in  the  name  of  strangers,  319,  320,  333. 

Will  be  decreed  in  favor  of  party  who  is  source  of  consideration,  whether  latter 
consists  of  lands,  goods,  money,  securities  or  credit,  341. 

Whether  ln'one  name  or  several  jointly,  320. 

Or  successive,  ib. 

Custom  of  a  manor  that  nominee  should  take  beneficially  is  bad. 

Doctrine  applicable  to  real  and  personal  estate,  ib. 

Bond  taken  in  the  name  of  another,  ib. 

Transfer  of  stock,  320. 

Purchase  of  annuities,  ib. 

Policy  effected  on  life  of  another,  ib. 

And  to  a  joint  advance,  ib. 

But  no  trust  will  result  to  defeat  the  policy  of  acts  of  parliament,  as  the  Ship 
Registry  Acts,  ib. 
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KESULTING  TRUST,  continued. 
Or  any  other  legislative  enactment,  343. 
Or  out  of  any  illegal  transaction,  343,  345. 

Or  in  favor  of  a  person  who  has  purchased  in  the  name  of  another,  to  give 
him  a  vote  in  parliament,  321. 
Quaere,  if  case  of  Field  v.  Lonsdale  be  rightly  decided,  ib. 
Or  in  favor  of  an  alien,  343. 

Advance  of  purchase-money  may  be  proved  by  parol  evidence,  321,  341. 
But  the  evidence  must  be  clear,  322,  335,  336. 

Evidence  of  the  mean  circumstances  of  the  nominal  purchaser  is  admissible,  ib. 
Evidence  admissible  against  express  declaration  of  the  deed,  after  death  of 

nominal  purchaser,  322,  335. 
Trust  results,  on  admission  by  answer,  of  the  payment  of  the  purchase-money 

by  the  real  purchaser,  322,  335. 
Or  on  proof  of  declarations  or  admissions  of  the  same  nature,  made  orally 

or  in  pais,  335. 
And  parol  evidence  is  admissible  against  denial  by  answer  of  the  nominal  pur- 
chaser, 322,  335. 
Payment  in  or  by  a  bond  or  note,  by  the  release  of  a  judgment,  or  in  anything 

else  which  possesses  value,  will  be  a  sufficient  payment,  334. 
Parol  evidence  inadmissible  to  prove  agency  of  purchaser  against  his  denial 

by  answer,  322,  335. 
Unless  purchase  is  a  fraud  on  principal,  322,  340. 
Admissible  to  prove  purchase  with  trust  money,  323,  341. 
On  proof  thereof,  trust  results  for  cestui  que  trust,  ib. 

Who  may  claim  either  the  land  itself  or  a  lien  on  the  land  for  the  purpose 
of  recovering  the  money.  341. 
And  the  same  principle  applies  to  a  purchase  with  partnership  funds,  ib. 
Or  by  a  husband  with  the  money  of  his  wife,  3-12. 
Resulting  trust  arises  from  nothing  but  the  actual  payment  of  the  considera- 

'tion  money,  336. 
Whether  it  can  spring  from  breach  of  parol  agreement,  ib. 
The  payment  must  be  before,  or  at  the  time  of,  the  purchase,  337. 
A  subsequent  payment  will  not  raise  a  resulting  trust,  ib. 
But  a  payment  by  or  out  of  the  funds  of  a  third  person,  or  even  of  the  party 
sought  to  be  charged  with  the  trust,  may  be  sufficient  if  made  for  and  on 
account  of  the  cestui  que  trust,  338. 
A  resulting  trust  is  a  trust  of  ownership,  wholly  or  in  part,  and  is  therefore 
created,  only  by  the  payment  of  some  definite  part  of  the  consideration,  as 
such,  339,  340. 
But  this  difficulty  may  be  aided  by  presumption  that  the  shares  were  equal, 
as  against  the  party  whose  negligence  has  given  rise  to  the  uncertainty,  340. 
No  trust  results  for  person  advancing  purchase-money  as  a  loan,  323,  336. 
Resulting  trust  may  be  rebutted  by  parol  evidence,  323,  342. 
Either  as  to  part  or  as  to  the  whole,  324. 
On  purchase  in  name  of  fictitious  person,  ib. 

And  does  not  arise  where  there  is  an  express  trust,  though  but  by  parol,  ib. 
General  principles  as  to  the  admissibility  of  parol  evidence,  to  establish  re- 
sulting trust,  350,  364. 

1.  Where  the  conveyance  is  gratuitous  as  a  will  or  deed  for  nominal  con- 
sideration, 352. 

Parol  agreement  to  dispose  of  property  in  particular  way  will  be  enforced, 

if  property  is  obtained  on  faith  of  such  promise,  352. 
So,  of  a  promise  by  an  heir,  devisee  or  legatee,  ib. 
Orantnot  affected  by'oral  trust,  unless  evidence  establishes  fraud,  351, 354. 

2.  Where  the  conveyance  is  gratuitous,  but  purports  to  be  for  a  valuable 
consideration. 

Parol  evidence  inadmissible  in  absence  of  mistake  or  fraud,  to  establish 

resulting  trust  in  favor  of  grantor,  350,  354,  359. 
Rule  in  Pennsylvania,  350,  357. 
Aliter  in  favor  of  third  persons,  359. 

3.  Where  there  is  a  valuable  consideration  paid  by  the  grantee. 
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RESULTING  TRUST,  continued. 

Recovery  can  only  be  had  on  ground  of  fraud.  359. 

When  a  promise  to  buy  for  another  converts  purchaser  into  a  trustee,  360, 

364. 
Rule  in  South  Carolina,  362. 
Agent  advancing  part  purchase  money,  and  taking  title  in  his  own  name 

security  is  trustee  for  principal,  364. 
Where  purchase  made  in  the  name  of  another,  with  the  view  of  defrauding 

creditors,  no  trust  will  residt  to  the  fraudulent  purchaser,  343,  345. 
But  the  trust  may  be  enforced  by  or  for  the  benefit  of  his  creditors,  ib. 
Nor  on  purchase  by  parent,  or  person  in  loco  parentis,  in  the  name  of  a  child 

or  adopted  child,  or  of  a  husband  in  the  name  of  his  wife,  324,  344.     See 

Advancement. 
Resulting  trust  arising  from  the  payment  of  the  purchase-money ,  abolished  by 

statute  in  New  York,  Kentucky.  Minnesota  and  Indiana,  348,  349. 
Except  in  favor  of  the  creditors  or  the  persons  who  make  the  payment,  ib. 
2.  As  between  heir  and  next  of  kin,  money  arising  from  real  estate  directed 

to  be  sold,  the  trusts  of  which  wholly  or  partially  fail,  results  to  heir, 

1181,  1198,  1199. 
So  where  money  impressed  with  character  of  realty  is  directed  to  be  sold,  ib. 
Or  where  partial  disposition  only  is  made  of  laud  directed  to  be  sold,  1182. 
Or   where  money   arising  from  sale  is  given  over  on  event  which  does  not 

happen,  ib. 
Or  for  a  purpose  which  is  wholly  or  partially  void  for  illegality,  ib. 
As  being  against  the  Statute  of  Mortmain,  ib. 
or  the  Rule  against  Perpetuities,  ib. 
or  the  Thellusson  Act,  ib. 
Principles  on  which  cases  proceed,  1183. 

Blending  of  the  proceeds  of  really  with  personal  estate  immaterial,  1183, 1199. 
So  express  direction  that  proceeds  of  sale  shall  be  deemed  personalty,  ib. 
Though  followed  by  a  declaration  that  lapse  shall  not  be  for  the  benefit  of  the 

heir  at  law,  1184. 
Comments  on  Cruse  v.  Barley,  1184,  1185. 
No  resulting  trust  when  will  discloses  intention  that  property  shall  be  converted 

in  all  events,  1 204,  1205. 
Whether  real  property  directed  to  be  sold  results  to  the  heir  as  real  or  per- 
sonal estate,  1185,  1187.  1204. 
When  settled  or  devised  land  is  converted  into  money,  under  a  power,  proceeds 

retain  character  of  realty,  until  they  vest  in  person  absolutely  entitled 

thereto,  1201,  1204. 
So  of  land  in  trust,  taken  by  eminent  domain,  1202. 

Money  directed  to  be  laid  out  in  land,  devised  to  uses  which  wholly  or  parti- 
ally fail,  result  so  far  as  they  fail  to  the  next  of  kin,  892,  1187-1190, 

1202. 
Distinction  between  a  charge  upon,  and  an  exception  from,  a  devise,  1190— 

1193. 
Money  arising  from  land  directed  to  be  sold,  the  trusts  of  which  wholly  or 

partially  fail,  will  not  pass  by  a  residuary  bequest,  1193. 
Unless  it  is  expressly  stated  that  it  shall  be  considered  as  personalty,  1195. 
Or  the  intention  appears  that  it  should  pass,  ib. 

Blending  of  the  realty  with  the  personalty,  evidence  of  the  intention,  ib. 
As  between  heir  at  law  and  residuary  devisee,  ib. 
Previous  to  1  Vict.  c.  26,  the  residuary  devisee  did  not  take  an  undisposed  of 

sum  excepted  from  residuary  devise  ;  it  resulted  to  the  heir  at  law,  ib. 
As  did  also  a  sum  which  lapsed  or  which  failed  on  account  of  illegality,  ib. 
Even  where  the  proceeds  of  real  and  personal  estate  were  blended,  1196. 
Unless  by  express  words  or  by  obvious  intention  tbey  are  comprised  in  the 

residue,  ib. 
By  1   Vict.  c.  26,  interests  in   real  estates  which  fail  by  lapse,  illegality,  or 

otherwise,  go  to  residuary  devisee,  unless  contrary  intention  appears  in 

the  will. 
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RETAINER.     See  Set-off. 

RKVERSIONARY  PERSONAL  ESTATE. 

Married  womau  cannot  elect  between,  and  other  property  given  to  her,  540. 
Except  under  20  k  21  Vict.  c.  57,  ib.     See  Equity  to  a  Settlement. 

REVERSIONS. 

Purchasers  of,  809.     See  Catching  Bargains— Partnership  Property. 

SECURITIES.     See  Principal  and  Surety — Sureties. 

SEPARATE  USE. 

Of  wife  not  allowed  at  law,  684. 

Allowed  in  equity,  ib. 

Attached  to  married  woman's  property  by  legislature,  G&5. 

She  can  dispose  of  personal  estate  settled  to  h^r  separate  use,  by  acts  inter 
vivos,  or  will,  685,  739,  741._ 

Although  reversionary,  507. 

Where  she  has  personal  property  settled  sufficient  to  satisfy  words  of  will,  it 
will  not  be  held  to  be  an  execution  of  special  power  not  referred  to,  ib. 

Secus,  where  will  if  not  held  to  be  an  execution  of  power,  would  be  inopera- 
tive, ib. 

Over  a  life  interest  in  real  estate  settled  to  her  separate  use  she  has  alwaj  s 
been  held  to  have  same  powers  as  feme  sole,  ib. 

According  to  recent  authorities  married  woman  may  dispose  of  estate  of  in- 
heritance settled  to  her  separate  use,  686,  738. 
By  deed  not  acknowledged,  686. 
Will,  686-688. 

And  setnble  even  although  legal  fee  is  in  married  woman,  688. 

Secus  where  separate  use  only  extends  to  life  interest,  689. 

Married  woman,  tenant  for  life  for  her  separate  use,  protector  of  settlement, 
ib. 

Married  woman  concurring  in  breach  of  trust  renders  her  separate  property 
liable  for,  ib. 

Unless  restrained  from  anticipation,  ib. 

Property  settled  to,  liable  for  her  breach  of  trust,  ib. 

Aud  arrears  of  income  settled  to  her  separate  use  without  power  of  anticipa- 
tion, ib. 

But  not  the  future  income  of  property  so  settled,  ib. 

How  far  her  contingent  interests  are  liable,  ib. 

Trustees  are  not  essential  to  the  existence  of  separate  property,  689. 

And  she  can  bind  it  without  their  assent,  690. 

Unless  it  be  rendered  necessary  by  instrument  giving  her  the  separate  prop- 
erty, ib. 

Trustee  with  notice  of  assignment  by  married  woman,  liable  for  subsequent 
payments  to  her,  ib. 

She  may  give  an  interest  in  it  to  her  husband,  ib. 

But  if  it  consists  of  a  fund  in  court  her  consent  must  be  taken,  ib. 

In  Pennsylvania,  South  Carolina,  Rhode  Island,  Ohio,  Tennessee,  and  Mis- 
sissippi, a  feme  covert  has  no  power  to  charge  her  stparate  estate,  unless 
it  is  expressly  conferred  upon  her  by  the  instrument  conveying  or  settling 
the  estate,  735-737,  745,  748. 
Rule  in  New  York,  738-741. 
In  other  States,  741,  747. 

Husband  may  give  property  to  separate  use  of  wife,  690. 

Or  make  himself  a  trustee  lor  her,  ib. 

But  bis  intention  must  be  clear,  ib. 

As  to  parol  agreement  before  marriage,  that  chattels  shall  be.  held  by  wife  to, 
ib. 

Where  married  woman  takes  only  a  partial  interest  to,  with  power  of  appoint- 
ing capital,  ib. 

Power  must  be  exercised,  how,  691. 

Semble,  though  ultimate  limitation  be  to  her  heirs,  executors,  administrators 
and  assigus,  ib. 
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SEPARATE  USE,  continued. 

Special  power  of  appointment  does  not  derogate  from  ownership  where  there 

is  an  ultimate  limitation  in  fee  to  separate  use  of  married  woman,  691. 
General   power   exercised   by  married  woman  does  not  render  propeity  ap- 
pointed liable  to  her  debts  as  feme  sole,  ib. 
Though  life  estate  be  to  her  separate  use,  ib. 
Secus,  in  case  of  fraud  by  her,  ib. 

Limitation  in  form  of  power  may  give  absolute  interest,  ib. 
Fund  may  thus  be  disposed  of  without  exercise  of  power,  ib. 
Separate  estate  bound  by  general  engagements  of  married  women  in  writing, 

692,  74«,  742,  743.  749,  755. 
As  by  her  bond.  692,  764. 
Though  given  to  her  husband,  ib. 
Or  with  him,  ib. 

By  her  acceptance  of  a  bill  of  exchange,  ib. 
Or  by  her  endorsement,  ib. 
By  promissory  note,  692,  742,  743,  745. 
By  agreement  to  pay  additional  rent  for  a  house,  692. 
To  take  a  house,  ib. 

Separate  property  in  Court  liable  for  costs  of  married  woman  in  a  suit  insti- 
tuted respecting  it,  ib. 
Not  where  she  instructs  solicitor  to  take  proceedings  in  a  suit  in  which  she  is 

not  interested,  693. 
Husband  when  liable,  ib. 
Application  to  tax  solicitor's  bill  for  suit  relative  to  separate  property  must 

be  made  by  next  friend,  ib. 
Solicitor  cannot  enforce  lien  on  separate  estate,  pending  a  reference  for  tax- 

,  ation,  ib. 
Separate  property  bound  by  engagements  of  married  women  operating  as  con- 
tracts, not  appointments,  693,  697. 
Whether  separate  property  liable  to  general  engagements  not  in  writing,  upon 

the  ground  of  an  implied  assumpsit,  697,  698.  742,  743,  750,  752. 
When  wife  bound  by  oral  contract  made  on  credit  of  separate  estate,  although 

merely  as  surety  749,  750,  759. 
Contract  sufficient  to  create  charge  need  not  be  in  writing  though  property 

affected  is  land,  752. 
Separate  property  of  married  woman  will  be  charged  with  her  debts  whenever 
the  circumstances  under,  or  the  mode  in  which  the  debts  are  contracted, 
evince  an  intention  so  to  charge  it,  741,  742,  744,  746,  749. 
As  when  the  debt  is  contracted  for  the  benefit  of  her  separate  estate,  or  for 

her  ovm  benefit  on  the  credit  of  her  estate,  742. 
Or  by  an  instrument  or  contract  which  cannot  bind  her  personally,  and  may 

therefore  be  presumed  to  have  been  meant  to  bind  her  estate,  743. 
Effect  of  married  women's  statutes  in  this  country,  752. 
Result  in  Pennsylvania.  754,  756,  758,  763. 
Debt  must  be  contracted  for  the  benefit  or  on  the  credit  of  her  estate,  or  must 

be  imposed  by  the  terms  of  the  contract,  755,  757. 
Rule  in  New  York,  756. 

Form  of  obligation  immaterial  if  cause  be  adequate  and  intention  plain,  ib. 
To  charge  land  for  improvements,  work  must  have  been  done  at  her  request 

and  on  the  credit  of  her  separute  estate,  757. 
Wife  may  employ  husband  as  her  agent,,  758. 

Purchases  of  wife  on  credit  of  her  separate  estate  enure  to  her  benefit,  ib. 
Aliter  when  she  has  no  separate  estate,  lb. 
Liability  for  necessaries,  759,  764. 
When  wife  is  acting  as  feme  sole  trader,  762. 

Husband  not  liable  for  sale  made  on  credd  of  wife's  separate  estate,  763. 
Wife  may  mortgage  for  benefit  of  husband  or  third  person,  764. 
Invalid  contiact  if  sale  no  foundation  for  claim  for  damages.  765. 
Husband  cannot  claim  contribution  out  of  separate  propeity  for  payment  of 

his  debts,  698. 
Or  to  maintain  himself  and  his  family,  ib. 
VOL.  I 82 
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SEPARATE  USE,  continued. 

Even  though  his  wife  has  eloped  from  him,  698. 

But  settlement  of  wife's  property  may  be  ordered  by  Divorce  Court,  when, 

699. 
Married  woman  liable  under  33  &  34  Vict.  c.  93,  for  maintenance  of  her  hus- 
band, ib. 
And  children,  when,  ib. 

Wife  having  separate  estate  may  pledge  her  husband's  credit  for  her  mainte- 
nance, ib. 
,  How  far  an  allowance  will  be  made  to  husband  out  of  separate  property  when 

his  wife  is  a  lunatic,  ib. 
Husband  paying  off  mortgage  on  his  wife's  separate  estate  may  charge  it  to 

extent  of  mortgage,  700. 
Separate  estate  liable  when  wife  is  made  a  contributory,  ib. 
Wife  expressly  authorizing  husband  to  receive  her  separate  property  cannot 

recall  it,  ib. 
So  where  she  tacitly  permits  him  to  receive  income  settled  to  her  separate 

use,  ib. 
Especially  if  he  receive  it  for  many  years,  and  applies  it  for  the  benefit  of  the 

family,  701. 
Semble,  exception  where  there  is  a  receiver,  ib. 
Or  a  purchaser  for  value,  ib. 

In  some  cases  husband  held  accountable  for  one  year's  income,  ib. 
Wife  entitled  to  re-imbursement  when   she  has  neither  expressly  nor  tacitly 

authorized  husband  to  receive  her  income,  702. 
But  when  acquiescence  could  not  be  presumed  on  account  of  lunacy  of  wife, 

allowance  made  to  him,  ib. 
Intention  of  wife  may  be  shown  from  her  acts,  ib. 
Husband  liable  for  receipt  of  capital  and  savings  of  separate  property  of  wife, 

when,  ib. 
Followed  into  real  estate  purchased  in  his  name,  ib. 
Wife  advancing  a  loan  out  of  her  separate  estate  may  prove  against  estate  of 

husband,  703. 
Evidence   of  husband  \ind   wife   in  suit  relative   to   her  separate  property 

whether  receivable,  ib. 
A  court  of  equity  can  make  no  decree  personally  against  a  married  woman, 

but  against  her  estate  only,  ib. 
Extent  of  relief  against  separate  estate,  703,  737,  744,  749,  752. 
Where  there  is  a  clause  against  anticipation,  704. 
Husband  at  common  law  liable  to  debts  of  wife  dum  sola,  ib. 
Married  woman  taken    in  execution  with  her  husband,  detained  if  she  have 

separate  property,  ib. 
Secus,  if  she  have  not,  ib. 

Wife  remains  liable  if  no  action  were  brought  during  the  coverture,  ib. 
Ceased  at  law  if,  after  judgment  recovered  against  herself  and  husband,  the 

husband  obtained  his  discharge  in  bankruptcy,  ib. 
A  bill  filed  against  her  not  defeated  by  the  death  of  her  husband,  705. 
And  it  may  be  filed  after  his  death,  ib. 

Creditors  of  a  feme  covert  may  file  bill  against  her  representatives,  ib. 
But  her  specialty  and  simple  contract  debts  are  payable  pari  passu,  ib. 
In  other  respects  the  ordinary  rules  of  administration  suits  are  applicable,  ib. 
Liable  for  breach  of  trust,  how  far,  ib. 
But  administrator  ad  litum  will  not  represent  her  estate  sufficiently  in  order 

to  determine  ils  liability,  ib. 
Separate  estate  of  wife  not  liable  to  her  funeral  expenses,  ib. 
But  she  may  by  will  render  it  liable  thereto,  ib. 
Undisposed   of  personal   estate,  if  in   possession,  belongs  to   husband  jure 

mariti,  ib. 
And  choses  in  action  belong  to  him  as  administrator,  706. 
Undisposed  of  real  estate  descends  to  heir  of  wife,  ib. 
Husband  entitled  as  tenant  by  his  curtesy,  ib. 
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SEPARATE  USE,  continued. 

Wife  has  same  power  over  savings  of  separate  estate,  as  over  separate 
estate,  706. 

Savings  from  separate  estate  liable  to  her  contracts,  ib.  " 

Arising  from  property  settled  to  separate  use  without  power  of  anticipation,  ib. 

Wife  will  have  the  benefit  of  any  outlay  of  husband  on  her  separate  real 
estate,  707. 

As  if  he  builds  houses  thereon,  ib. 

Savings  of  money  remitted  by  husband  to  wife  for  her  maintenance,  separate 
property,  when,  ib. 

Arrears  of  interest  due  at  the  time  of  second  marriage  in  the  hands  of  trus- 
tees, retain  original  character,  ib. 

Secus,  where  payment  has  been  made  to  the  lady  or  her  order  during  widow- 
hood, ib. 

Husband  and  his  creditors  restrained  from  interfering  with  separate  prop- 
erty, ib. 

Inquiries  directed  to  ascertain  what  chattels  belong  to  the  wife  to  her  separate 
use,  ib. 

Or  have  been  purchased  with  savings  of  her  separate  property,  ib. 

Solicitor  not  allowed  to  appropriate  cheque  for  money  payable  to  separate  use 
of  wife  in  discharge  of  debt  of  her  husband,  780. 

Indorsee  for  value  without  notice  not  restrained  from  proceeding  on  bill  of 
exchange  when  indorsement  of  wife's  name  was  forged  by  husband,  ib. 

Semble,  married  woman  cannot  sue  alone  to  restrain  a  mere  personal  nui- 
sance, though  her  separate  property  is  thereby  depreciated,  709. 

Were  she  assigns  her  separate  property  to  secure  a  debt  of  her  husband,  his 
property  in  the  same  security  on  his  insolvency  first  applicable,  ib. 

Recognized  by  courts  of  law,  ib. 

No  technical  form  of  words  necessary  to  create  separate  use,  if  intention  is 
•plain.  732. 

What  words  create  a  separate  use,  709-712,  732,  733,  735. 

What  will  not,  712.  713,  733. 

Alienation  of  the  separate  property  of  a  married  woman  may  be  restrained, 
713,  748. 

She  cannot  assign  interest  of  fund  so  settled  as  accruing  de  die  in  diem,  ib. 

Clause  againpt  anticipation  valid  against  Englishwoman  domiciled  abroad, 
when,  714. 

Does  not  prevent  trustees  getting  costs  out  of  fund,  when,  ib. 

Nor  husband  and  wife  appointing  fund  between  each  other,  when,  ib. 

But  the  restraint  as  well  as  the  separate  use  does  not  arise,  or  ceases  when 
woman  is  discovert,  715,  765. 

Reason  of  doctrine,  765. 

Immaterial  that  settlement  directs  that  fund  shall  not  be  paid  over  or  aliened 
by  cestui  que  trust  in  any  event,  767. 

Restraint  on  alienation  as  well  as  separate  use  revives  upon  subsequent  mar- 
riage, unless  defeated  by  some  act  done  while  sole,  715,  765,  769,  770. 

Aliter  in  Pennsylvania,  768-770. 

Trust  may  be  created  in  some  of  the  States  of  the  Union  for  the  support  of 
the  cestui  que  trust,  whether  married  or  single,  free  from  liability  for 
debts,  and  without  power  of  anticipation  or  alienation,  771,  772. 

Judgment  of  Lord  Langdale,  H.  R. ,  in  Tullett   v.  Armstrong,  ib. 

By  what  acts  a  woman  during  discoverture  acquires  property  unfettered  by 
the  restraint,  716,  717. 

By  receipt  of  proceeds  of  sale  of  property  settled  to,  from  trustees,  716. 

By  calling  for  transfer,  717. 

When  there  are  no  trustees,  ib. 

Effect  of  non-conversion,  ib. 
conversion,  ib. 

May  be  confined  to  a  particular  coverture,  718,  771. 

When  not,  ib. 

Unless  so  restrained  or  defeated  by  some  act,  while  sole,  will  arise  whenever 
and  endure  as  long  as  she  is  married,  715,  768,  769. 
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SEPARATE  USE,  continued. 

Rule  on  this  point  in  Pennsylvania,  768,  770. 

Restraint  <  n  alienation  cannot  be  dispensed  with  by  the  Court,  ib. 

Or  fund  settled  to  separate  use-parted  with  by  Court,  ib. 

Or  paid  to  party  under  a  power  of  attorney,  ib. 

Property,  notwithstanding  restraint  or  alienation,  may  be  sold  to  satisfy  prior 
equity,  719. 

Married  woman's  property  settled  to  her,  affected  by  lapse  and  acquiescence,  ib. 

May  bind  herself  by  a  compromise,  when,  ib. 

"What  words  will  not  restrain  alienation,  719,  720. 

What  words  will,  720,  721. 

Designation  of  particular  mode  of  charge  or  alienation  in  gift  of  separate 
power,  will  not  preclude  a  recourse  to  other  modes,  nor  operate  as  a  re- 
straint on  general  power,  7H9,  758. 

Rule  on  this  point  in  Georgia,  Kentucky,  Virginia  and  Maryland,  741, 
742,  746,  747.  _ 

Restraint  upon  alienation  implied  when  different  result  would  defeat  donors 
intention,  748. 

"Whether  settlement  of  woman  of  full  age  should  have  a  clause  against  antici- 
pation, 721,  722. 

Extension  of  the  equitable  doctrine  of  separate  use  by  20  &  21  Yict.  c.  85, 
amended  by  21  &  22  Vict.  c.  108,  722,  723. 

In  case  of  desertion  of  wife  by  husband,  722. 

In  case  of  judicial  separation,  723. 

Protecting  order,  does  not  protect  property  acquired  by  immoral  practices  by 
wife,  ib. 

Order,  how  drawn  up,  724. 

Wife  may  afterwards  obtain  payment  of  money  in  Court,  ib. 

Or  from  trustees,  ib. 

Though  settled  without  power  of  anticipation,  ib. 

Effect  of  order  when  wife  is  executrix,  ib. 

Discharge  of  order,  ib. 

"What  constitutes  declaration  on  part  of  husband,  ib. 

Irish  act,  ib. 

Statutory  extension  of  the  equitable  doctrine  of  separate  use  by  Married 
Woman's  Property  Act,  1870,  725. 

What  property  may  be  acquired  by  married  woman,  under,  ib. 

What  investments  may  be  made  by  her,  725,  726. 

Policies  of  insurance  affected  by  her,  727. 

Remedies  of  husband  and  wife  under  the  statute,  727,  728. 

Their  liabilities  under,  728.    See  Paraphernalia,  Pin  Monet. 

SET-OFF. 

Executor  or  administrator  of  creditor  cannot  set  off  debt  of  husband  to  estate, 
against  wife's  equity  to  a  settlement  out  of  a  legacy,  641.  See  Equity  to 
a  Settlement. 

SETTLEMENT. 

See  Equity  to  Settlement — Executed  and  Executory  Trusts — Fraud  on 
Marital  Rights. 

SHELLEY'S  CASE,    . 

Rule  of,  how  far  applicable  to  executory  trusts,  16,  18.  See  Executed  and 
Executory  Trusts. 

SHERIFF. 

Cannot,  directly  or  indirectly,  buy  at  his  own  sale,  238,  250. 

SHERIFF'S  SALE, 

When  promise  to  buy  for  another  converts  purchaser  into  trustee,  360-364. 
In  Pennsylvania  defendant  in  execution  may   maintain   ejectment   against 
fraudulent  purchaser  ivithout  tender  of  amount  paid,  832,  836. 

SLA  VES, 

When  specific  delivery  of,  decreed  by  chancery,  1100-1105. 
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SOLICITOR. 

Employed  to  purchase,  accountable  for  profits,  222. 
Sell  under  decree,  cannot  purchase,  222. 
Nor  when  intervening  for  parties  interested  in  sale,  222-225. 
Solicitor  to  commission  cannot  purchase  the  debts  of  the  bankrupt  for  his  own 

benefit,  226. 
Solicitor  or  attorney  may  purchase  from  his  client,  but  he  must  prove  that  the 

transaction  is  fair,  227.     See  vol.  3. 
Rule  laid  down  by  Lord  Eldon,  ib. 

Not  applicable  if  the  solicitor  does  not  act  in  hac  re,  228. 
Purchase  by,  from  client,  when  sustained,  ib. 
If  a  solicitor  or  attorney  who  has  ceased  to  act  has  acquired  knowledge  at  the 

expense  of  his  former  client,  he  cannot  sustain  a  purchase,  ib. 
Unless  he  has  communicated  it  to  him.  ib. 
May  take  mortgage  for  what  is  due  to  him,  229. 
Taking  lease  and  preparing  it  himself,  ib.     See  Advancement — Attorney. 

SPECIFIC  DELIVERY  UP  OP  CHATTELS.     See  Chattels— Deeds. 
When  decreed,  1111,  1117. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS. 
Jurisdiction  of  equity  to  compel,  1067,  1093. 
In  case  of  legal  invalidity  of  contract,  1097. 
Insolvency,  1099. 

Must  be  founded  on  valuable  consideration.  1067. 
Relative  to   real   property,    if  unobjectionable,  decreed   as   of  course  where 

Statute  of  Frauds  is  complied  with.  1067,  1094,  1095,  1096. 
Because  the  award  of  damages  would  not  afford  adequate  compensation,  1067, 

1093. 
In  case  of  real  estate  presumption  in  favor  of  jurisdiction,  1097. 
Aliter  in  case  of  chattels,  ib. 
Specific  performance  of  agreements  relating  to  personal  chattels  not  decreed 

where  damages  at  law  afford  an  adequate  compensation,  1067,  1095. 
See  Statute  of  Frauds — Part  Performance. 
As  in  the  case  of  contract  to  buy  stock,  1068,  1096,  1108. 
Corn,  ib. 
Hops,  ib. 

Transport  the  mail,  1096. 
But  will  be  decreed  where  damages  at  law  cannot  be  correctly  estimated,  1069, 

1095,  1097. 
Or  will  not  furnish  a  complete  remedy,  1069,  1093,  1094. 
As  in  the  case  of  a  contract  to  deliver  so  much  iron,  &c,  for  a  certain  number 

of  years  by  instalments,  1069,  1098. 
Or  to  purchase  timber  growing  in  a  convenient  locality,  ib. 
Or  a  contract  to  clear  timber  off  land    ib. 
To  purchase  stone,  part  of  a  bridge,  ib. 
To  purchase  articles  of  vertu,  ib. 
To  purchase  debts  proved  under  a  bankruptcy,  1070. 
And  vendor  may  file  a  bill  as  well  as  the  purchaser,  ib.- 
Of  contract  to  purchase  an  annuity,  ib. 
A  patent,  1070,  1097. 
To  insure,  1097. 
To  receive  notes  or  chattels  in  payment  or  satisfaction  of  debt,  1098,  1099. 
For  division  of  assets  of  firm  between  partners,  1099. 
To  give  or  appropriate  goods  or  chattels  as  a  pledge  or  security,  1108. 
Although  not  acquired  until  offer  the  contract,  ib. 
Ante  nuptial  contract  to  relinquish  right  of  dower,  1097. 

To  settle  real  and  personal  property,  ib. 
Purchasers  of  good  will  agreeing  to  return  the  same  intact  on  failure  to  com- 
ply with  agreement,  enjoined  from  diverting  custom  from  vendor,  ib. 
Where  commodities  fluctuate  in  price,  parties  must  be  active  in  insisting  on 

specific  performance,  1071. 
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SPECIFIC  PERFORMANCE  OF  AGREEMENTS,  continued. 
Contract  enforced  on  behalf  of  vendor  for  price  of  land  in  ordinary  cases, 

1071,  1094. 
Doctrine  in  Pennsylvania,  1094. 
When  land  taken  by  a  railway,  ib. 

Trust  attaching  to  personal  chattels  always  enforced,  1071,  1100. 
Specific  performance  decreed  of  contract  to  purchase  Neapolitan  stock,  1072. 

railway  shares,  1072,' 1097,  1108. 
Shares  in  a  joint-stock  company,  when,  ib. 
To  accept  transfers  of  shares  not  decreed  where  directors  refuse  to  register 

purchaser's  name,  1073. 
Unless  the  refusal  be  wanton,  ib. 
Vendor  may  be  trustee  of  shares  for  the  purchaser,  ib. 

To  accept  transfer  of  railway  shares   ou  which  nothing  has   been  paid  en- 
forced, ib. 
Purchaser  to  pay  calls  and  indemnify  vendor,  when,  ib. 
Not  decreed  where  the  purchase  was  of  mere  "  scrip  certificates,"  ib. 
Of  agreement  to  accept  shares  in  joint  stock  company  decreed,  when,  ib. 
Discretion  of  directors  to  forfeit  shares  for  non-payment  of  calls,  1074. 
No  objection  to  specific  performance  that  call  may  have  been  made  by  the 

company  upon  shareholders,  ib. 
Secus,  where  a  person  has  purchased  in  ignorance  of  a  winding-up  order,  ib. 
Or  where  purchaser's  name  cannot  be  put  on  the  register,  ib. 
Contracts  for  sale  of  shares  in  joint-stock  banking  companies  must  set  forth 

numbers,  ib. 
Liability  of  a  jobber  purchasing  shares,  ib. 
Must  accept  the  shares  himself  and  indemnify  the  vendor,  ib. 
Or  furnish  names  of  transferees  to  vendor,  ib. 
Jobber  liable  unless  there  is  a  complete  novation  of  the  original  contract, 

1075. 
Liable  when  name  of  infant  is  given  as  purchaser,  1076. 
Not  liable  where  transferees'  names  are  registered,  ib. 
After  execution  of  transfer  vendor  may  file  a  bill  against  the  transferee  to 

register  and  indemnify  him,  1076. 
Although  by  accident  transfer  sent  for  registration  after  the  company  had 

stopped  payment,  ib. 
Presumption  that  directors  would  not  refuse  to  register,  1077. 
Specific  performance  decreed  against  purchasers  of  shares  from  the  actual 

purchaser,  when,  ib. 
To  lend  not  decreed,  ib. 
Nor  of  agreements  to  borrow,  ib. 

Of  agreement  to  execute  a  mortgage  for  money  due  decreed,  1078. 
As  to  chattels,  how  resisted,  ib. 

Not  decreed  where  defendant  has  nothing  to  deliver,  ib. 
Nor  as  to  British  ships,  1078-1080. 
Distinction  taken  as  to  proceeds  of  British  ships,  1080. 
And  in  the  case  of  fraud,  1081. 

Re-transfer  of  ship  to  rightful  owner  when  compelled,  ib. 
No  action  lies  on  executory  contract  for  sale,  &c,  of  ship  without  recital 

therein  of  the  certificate  of  registry,  ib. 
Mortgage  on  ship  cannot  be  revived  after  a  discharge  of  mortgage  duly  reg 

istered,  ib. 
Though  discharge  given  by  mistake,  ib. 
Specific  delivery  of  goods  sold  enforced  at  law,  ib. 
Equitable  defence  may  be  set  up  at  law,  ib. 
Old  Court  of  Bankruptcy  had  no  jurisdietion  to  compel,  ib. 
Query  as  to  the  new  Court,  ib. 

Contract  to  do  works  not  in  general  enforced,  1081,  1106. 
To  build  or  repair,  1081,  1107. 
To  make  a  railway,  ib. 
To  work  quarries,  ib. 
Coal  mine,  ib. 
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SPECIFIC  PERFORMANCE  OF  AGREEMENTS,  continued. 

To  make  good  gravel  pit,  1082. 
Open  drain,  1107. 

Contract  to  build  or  repair  enforced  if  incidental  to  other  contracts,  when, 
1082. 

When  agreement  for  building  defined,  ib. 

Not  where  agreement  is  for  house  of  certain  value,  ib. 

To  do  defined  work  upon  a  man's  own  property,  1083. 

Injunction  against  continuing  to  keep  out  of  repair,  ib. 

To  build  more  readily  granted  where  defendant  is  in  possession,  ib. 

Where  there  have  been  acts  of  part  performance,  ib. 

Decreed  against  railway  company  notwithstanding  inconvenience  to  the  pub- 
lic, 1084. 

To  enter  into  partnership  not  ordinarily  decreed,  1084,  1107. 

Exception  where  status  of  parties  buarht  to  be  determined,  ib. 

Where  there  have  been  acts  of  part  performance  to  enter  into  partnership  for 
a  term.  ib. 

Secus,  where  capital  is  undefined,  ib. 

Or  no  term  fixed,  ib. 

Observations  of  Mr.  Swanston,  ib. 

Not  to  grant  lease  when  lessor  might  enter  for  breach  of  covenant,  1085. 

Nor  of  tenancy  for  a  year,  ib. 

Of  hiring  not  decreed,  ib. 

Nor  of  agency,  ib. 

For  sale  of  goodwill,  when,  ib. 

Of  business  of  attorney,  1086. 

Agreements  of  separation  between  husband  and  wife,  when,  1086. 

Of  covenant  to  refer  to  arbitration  not  decreed,  ib. 

To  sell  at  price  to  be  fixed  by  valuers  or  arbitrators,  when  decreed,  1087, 1088. 

Effect  of  plaintiff's  inequitable  refusal  to  submit  to  arbitrator,  1088. 

Of  award  when  decreed,  ib. 

Not  to  do  certain  acts  enforced  by  injunction,  1089. 
Doctrine  in  this  country,  1106. 

Power  of  Court  to  award  damages  under  Lord  Cairns'  Act,  1090. 

Act  not  retrospective,  1091. 

Does  not  apply  to  cases  where  there  is  a  remedy  at  law,  ib. 

Equity  can  only  award  damages  where  it  can  decree  specific  performance,  ib. 

Not  awarded  if  plaintiff  has  done  acts  to  disentitle  him  to  specific  perform- 
ance, 1092. 

Power  to  give  damages  discretionary,  ib. 

Object  of  Lord  Cairns'  Act,  ib. 

Does  not  diminish  the  rights  of  suitors,  1093. 

Mr.  Rolt's  Act,  ib. 

For  leases  may  be  decreed  by  the  Connty  Court,  ib. 

Contracts  for  the  sale  or  delivery  of  slaves,  when  specifically  enforced  in 
equity,  1100-1105. 

To  refer  existing  disputes  to  arbitrators,  1106. 
When  execution  of  award  compelled,  1105. 

Agreement  to  sell  or  lease,  1106. 

For  personal  efforts  or  services,  ib. 

STATUTE  OF  FRAUDS. 

Contract  taken  out  of  the  statute  by  fraud,  336,  337,  1041. 

As  where  agent  employed  to  buy  for  principal,  takes  the  title  in  his  own  name 
in  fraud,  or  without  the  consent  of  principal.  261,  263. 

But  not  where  a  conveyance  is  made  to  agent  with  the  assent  of  and  under  an 
express  or  implied  agreement  to  hold  in  trust  for  principal,  261,  263,  336. 

Unless  the  consideration  moves  from,  or  is  paid  by  principal,  336.  337. 

And  in  general,  where  the  character  or  source  of  the  consideration,  or  the 
nature  of  the  res  gestae,  is  such  as  evince  or  give  rise  to  an  equity  or  trust , 
apart  from,  or  independent  of  the  contract;  becatise  the  contract  then 
becomes  immaterial,  and  the  court  will  look  only  to  the  facts,  261-264, 
336,  337. 
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STATUTE  OF  FRAUDS,  continued. 

Or  when  prevented  from  being  reduced  to  writing  by  fraud,  death,  or  other 
inevitable  accident,  1056. 

But  delivering  abstract  of  title,  or  ginng  instructions  to  prepare  deed  not  suf- 
ficient,  1056. 

Nor  merely  when  it  was  part  of  the  agreement  that  it  should  not  be  put  into 
writing,  336.  337,  1041.     See  post,  vol.  2,  notes  to  Woollam  v.  Heam. 

To  take  contract  out  of  statute  in  the  absence  of  fraud,  mistake  or  part  per- 
formance, the  whole  or  all  the  material  parts  must  be  reduced  to  writing, 
1058. 

If  any  part  be  unwritten,  the  whole  will  be  viewed  as  oral,  ib. 

Subsequent  oral  variations  of  written  contract  within  the  statute  are  invilid, 
unless  followed  by  acts  of  part  performance,  ib. 

But  when  partly  performed  may  be  set  up  by  defendant  as  a  bar  to  specific 
performance,  1059. 

If  he  has  changed  his  own  position,  or  acted  on  the  faith  of  the  varia- 
tion, ib. 

Cannot  be  relied  upon  or  set  up  by  plaintiff  as  a  ground  for  specific  perform- 
ance, ib. 

Whether  written  agreement  for  sale  of  land  can  be  rescinded  orally,  ib. 

Land  acquired  by  a  partnership  not  within  the  statute,  276,  1041. 

But  parol  agreement  to  bring  land  into  firm,  or  to  share  it  with  incoming 
partner,  is  invalid,  290,  291,  292. 

Contracts  taken  out  of  the  statute  by  admission  in  answer,  1041,  1061. 

Unless  the  statute  is  insisted  upon,  1042,  1061. 

And  the  benefit  of  it  expressly  claimed,  729. 

After  admission  of  the  contract,  the  statute  cannot  be  insisted  upon  by 
answer  to  an  amended  bill,  73).     See  vol.  2,  note  to  Woolam  f.  Beam. 

Objection  as  to  Statute  of  Frauds  may  be  taken  by  demurrer,  ib.  See  Part 
Performance  of  Agreement — Equitable  Mortgage  by  Deposit  of  Title 
Deeds. 

Resulting  trusts  excepted  from,  321,  324,  333.     See  Resulting  Trusts. 

So  of  constructive  trusts.  262,  263. 

See  Parol  Evidence — Part  Performance  of  Agreement. 

STATUTE  OF   LIMITATIONS. 

When  bar  to  the  remedy  of  surety,  145. 
To  vendor  s  lien  for  unpaid  purchase  money,  481,  496. 

STEWARD. 
Whether  he  can  take  lease  from  his  employer,  225. 

STOCK. 

When  voluntary  transfer  of,  enforced,  433,  440,  442. 
See  Voluntary  Deeds  and  Contracts. 

STOCKBROKER. 

Sales  to  and  purchases  from  his  employer  set  aside,  221. 

SUBROGATION.     See  Principal  and  Surety — Sureties — Payment. 

Enforced  by  courts  of  equity  with  paramount  authority,  for  the  attainment  of 
justice,  and  the  prevention  of  the  multiplicity  of  suits,  between  principal 
and  surety,  136,  137,  180. 
.Not  enforced  against  superior  equities  in  third  persons,  152. 

Not  for  partial  payment,  or  to  the  injury  of  the  creditor,  ib. 

Nor  against  a  legal  right,  171. 

Nor  between  partners  or  other  co-contractors,  148,  149. 

Unless  one  has  assumed  the  whole  debt,  and  thus  rendered  the  relative  liability 
of  the  other  secondary,  ib. 

Among  sureties.  149,  150,  152,  169,  170. 

Whether  surety  can  waive  or  assert  right  at  pleasure,  144. 

Surety  will  not  be  allowed  to  exercise  discretion  to  prejudice  parties  inter- 
ested, 144. 
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SUBROGATION,  continued. 

Equity  of,  exists  when  surety  has  merely  pledged  property,  149,  150. 
Between  joint  debtors,  147. 
In  favor  of  creditors,  150,  173. 
Guarantors,  145,  146,  150. 
Partners,  147. 
Joint  purchasers,  ib. 
And  generally,  in  favor  of  every  one  whose  liability  in  person  or  estate  for  a 
debt,  is  secondary,  against  all  whose  liability  is  relatively  primary,  or  by 
whom  the  burden  of  the  debt  ought,  in  equity  and  good  conscience,  ulti- 
mately to  be  borne,  149,  150. 
When  and  under  what  circumstances,  payment  of  debt  of  one  man  by  another, 

will  entitle  the  party  so  paying  to  subrogation,  145.  151,  874. 
No  relief  in  equity  after  adverse  determination  at  law,  146. 
Unless  legal  remedy  is  inadequate,  ib. 

Payment  of  debt  by  principal  debtor,  or  other  party  ultimately  and  primarily 
liable  for  debt,  viewed  by  equity  as  an  extinguishment,  and  consequently 
cannot  operate  as  a  purchase,  nor  confer  the  right  of  subrogation,  130, 
131,151. 
Immaterial  that  means  were  furnished  by  third  party,  874. 
Unless  intention  that  security  should  stand  is  clear.  875. 

Payment  by  surety  or  other  party  secondarily  liable,  will  operate  as  a  pur- 
chase.unless  intended  as  an  extinguishment,  ib.,  152.  874. 
Whether  right  of  subrogation  to  judgment  or  specialties,  barred  by  Statute  of 
I/imitations,  145. 

SURETIES. 

When  relation  of,  arises,  137,  149,  150. 

Contribution  between,  124,  147,  148,  153,  167,  168. 

Doctrine  not  founded  on  contract,  124,  134,  137 

Enforced  at  law  and  in  equity,   124,  135,  145,  156. 

But  the  relief  in  many  cases  is  more  complete  in  equity  than  at  law,  125, 135, 

136,  146. 
As  where  the  sureties  are  numerous",  124,  154. 

Where  one  surety  is  insolvent,  and  another  pays  the  debt.  124,  153,  185. 
"Where  one  dies,  and  the  surviving  surety  pays  the  whole  debt,  ib. 
Contribution  may  be  enforced,  whether  sureties  are  jointly  or  severally,  or 

jointly  and  severally  bound,  by  the  same  instrument,   124,  154. 
Or  by  different  instruments,  if  they  are  sureties  for  the  same  principal,  and  in 

the  same  engagement,  124,  154,  155. 
And  although  a  surety  was  ignorant  that  there  were  co-sureties,  126,  157. 
And  in  favor  of  surety  for  original  sureties,  even  though  the  latter  were  igno- 
rant of  existence  of  former,  167. 
So,  where  co-obligor  signs  in  belief  that  prior  sureties  were  principals.  168. 
But  there  will  be  no  contribution  where  the  suretyship  of  each,  by  different 

instruments,  is  for  distinct  portions  of  the  same  debt,  126,  154. 
Or  for  wholly  distinct  things,  155,  156. 

Nor  where  one  set  of  sureties  is  substituted  for  the  other,  156. 
Nor  where  upon  a  suit  brought  against  the  principal,  a  new  party   becomes 

security  for  the  common  beneM  of  the  creditors  and  surety,  156. 
Nor  in  case  of  supplemental  suretyship,  158,  168. 

Nor,  where  the  sureties  have,  by  agreement,  severed  the  joint  liability,  169. 
As  to  the  effect  of  the  release  of  one  surety  on  the  liability  of  the  rest,  when 

solvent,  169,  170,  171. 
When  one  or  more  of  them  insolvent,  ib. 
Whether  surety  paying  debt  is  entitled  to  dividend  for  whole  amount  from 

estate  of  insolvent  co-surety,  171. 
Agreement  by  subsequent  surely  to  be  surety  for  prior  sureties,  will  preclude 

them  from  recovering  contribution  against  him,  159,  168. 
But  may  invest  him  with  right  of  subrogation  to  whole  debt  against  them, 

159. 
Whether  such  result  will  follow  from  collateral  agreement,  159. 
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SURETIES,  continued. 

A  co-contractor  giving  promise  of  indemnity  to  another  is  principal  to  that 
other,  160. 

Agreement  by  subsequent  surety  to  be  answerable  for  whole  debt,  at  request  of 
debtor,  and  to  obtain  time  for  payment,  may  render  him  liable  for  whole 
debt  to  prior  sureties,  158. 

When  parol  agreement  between  sureties  to  written  instrument  that  one  shall 
be  indemnified,  will  be  enforced.  160. 

Wlio  are  sureties,  for  whom,  and  what  is  the  liability  of  each  to  the  others, 
may  be  shown  orally,  even  when  the  contract  is  in  writing  and  under 
sole,  162,  164,  167.  186,  187,  188. 

Effect  of  stipulation  between  co-sureties  as  to  contribution  between  them,  165, 
166,  167, 

When  parol  evidence  of  such  stipulations  admissible,  ib. 

Secret  stipulations  inadmissible  against  surety  who  joins  on  faith  of  equal  re- 
sponsibility, 168. 

One  who  does  not  profit  by  consideration  is  surety  to  the  one  who  does,  160. 

A  surety  can  in  equity  claim  interest  from  his  co-sureties  for  the  money  which 
he  has  paid,  126,  180. 

Liability  of  surety  may  be  limited  by  contract,  126,  169. 

Surety  who  has  paid  the  d^bt  is  entitled  to  all  securities  taken  by  his  co-sure- 
ties or  by  creditor,  from  the  principal  debtor,  127,  169,  170.  See  Princi- 
pal and  Surety. 

And  this  applies,  in  this  country,  generally,  to  bonds,  judgment  and  decrees, 
as  well  as  mortgages,  170.     See  Subrogation. 

Will  be  discharged,  if  this  right  be  impaired  or  violated  by  co-surety  or  by 
creditor,  from  liability  to  party  guilty  of  such  violation,  172. 

And  securities  given  to  one  surety,  enure  to  the  equal  benefit  of  all,  171,  173. 

Unless  the  sureties  waive  this  equity  by  agreement.  172. 

When  security  given  to  surety  enures  to  benefit  of  creditors,  173,  179. 

Remedy  at  law  for  contribution,   183. 

When  statute  of  limitations  is  bar  to  remedy  of,  145. 

Can  only  claim  from  principal  amount  actually  paid  for  debt,  135,  225.  See 
Payment. 

Cannot  recover  indemnity  or  contribution  for  more  than  he  has  actually  paid 
for  debt,  150. 

May  recover  indemnity  or  contribution  for  the  costs  which  are  rendered  inevi- 
table by  the  default  of  principal,   181,  182,  184. 

Bui  not  for  counsel  fees,  or  for  costs  which  might  have  been  avoided,  181,  182, 
184. 

Unless  suit  defended  at  request  of  co-surety  or  of  principal,  ib. 

In  this  country,  the  legal  remedy  is  more  extensioe  than  in  England,  and 
nearly  commensurate  with  the  equitable,  183. 

And  it  exists  where  the  sureties  are  numerous,  and  where  they  are  bound  by 
different  instruments,  and  where  one  is  dead,  and,  according  to  several 
decisions,  where  one  is  insolvent  or  out  of  the  State,  185. 

A  surety  cannot  recover  contribution  until  he  has  paid  the  debt,  183. 

When  and  under  what  circumstances,  surety  entitled  to  indemnity  or  contri- 
bution, for  payment  of  debt,  for  which  he  is  not  legally  liable,  or  which 
has  ceased  to  be  binding,  either  upon  him  or  the  'principal,  180,  181, 
184. 

SURRENDERS  OF  COPYHOLDS. 
To  the  use  of  wills  when  supplied,  366. 
Rendered  unnecessary  by  statute,  ib. 

Surrenders  in  the  case  of  a  voluntary  deed  not  supplied  when  voluntary,  ib. 
Secus,  where  it  is  supported  by  valuable  consideration,  ib.     See    Defective 
Execution  of  Power. 

TACKING. 

Of  mortgages,  doctrine  as  to,  839. 

Mortgagee  without  notice  may  protect  himself  from  any  intermediate  incum- 
brance, by  purchasing  in  the  first,  ib. 
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TACKING,  continued. 

Right  may  be  affecte<l  by  contract,  128. 

Principle  of  the  doctrine  explained  by  Lord  Hardwicke.  840. 

Immaterial  that  second  mortgage  is  in  the  form  of  a  trust,  ib. 

Third  mortgagee  may  buy  in  the  first,  pendente  lite,  ib. 

But  he  losi  s  his  priority  if  he  parts  with  legal  estate  upon  a  sale,  ib. 

Notice  of  second  mortgage  is  immaterial   if  third  mortgagee  advanced    his 
money  without  notice,   841. 

And  he  will  not  be  prevented  from  tacking,  by  the  second  mortgagee  having 
given  notice  of  his  advancement  to  the  first.  842. 

May  tack  legal  estate  in  respect  of  unsatisfied  charges,  when,  ib. 

Not  in  respect  of  satisfied  charge  or  a  satisfied  term,  when,  ib. 

Puisne  incumbrancer  cannot  tack  after  a,  decree  to  settle  priorities,  843. 

Nor  can  a  prior  mortgagee  who  takes  assignment  of  a  third  as  trustee  for 
another,  ib. 

Judgment  creditor,  or   creditor  by  statute  or  recognizance,  buying  in  the 
first  mortgage,  cannot  tack,  ib. 

Nor  in  any  other  case  where  a  person  does  not  advance  his  money  upon  the 
faith  of  the  real  estate,  844. 

Semble,  judgment  creditor  cannot  tack  even  since  1  &  2  Vict.  c.  110,  ib. 

Opinion  in  Fisher  on  Mortgages,  contra,  ib. 

But  execution  must  be  now  executed  by  judgment  creditor,  845. 

First  mortgagee  advancing  a  further  sum  upon  a  statute  or  judgment  without 
notice  may  tack,  ib. 

A  fortiori,  if  he  make  an  advance  upon  a  mortgage,  ib. 

Secus,  where  mortgage  is  paid  off  before  judgment  is  recovered,  ib. 

Subsequent  mortgagee  cannot  tack  if  he  advances  his  money  with  notice  of  a 
prior  incumbrance,  ib. 

Even  where  he  was  also  first  mortgagee  upon  a  mortgage  made  to  secure  a 
sum  and  further  advances,  845,  846. 

Secus,  if  he  made  the  further  advance  without  notice,  847. 

Where  the  legal  estate  is  outstanding,  all  the  incumbrances  are  paid  accord- 
ing to  priority  in  point  of  time,  847,  848. 

Priority  obtained  by  registration  under  7  Anne,  c.  20,  848. 

Incumbrancer  having  the  best  rigiit  to  the  legal  estate,  will  be  in  the  same 
state  as  if  he  had  it,  ib. 

As  when  he  has  a  declaration  of  trust  in  his  favor,  ib. 

Or  has  possession  of  a  title  deed,  ib. 

Mortgagee  has  a  right  to  consolidate  or  tack  all  his  mortgages  in  redemption 
or  foreclosure  suit,  849. 

Mortgagor  must,  redeem  all  mortgages,  ib. 

As  must  a  purchaser  of  the  equity  of  redemption,  ib. 

And  mortgagee,  ib. 

Immaterial  when  consolidation  of  mortgages  took  place,  ib. 

Or  whether  purchaser  or  mortgagee  had  notice,  ib. 

Rule  applicable  to  equitable  mortgages,  ib. 

To  mortgages  of  equitable  personalty  by  way  of  trusts  for  sale,  ib. 

Immaterial  that  mortgages  are  held  by  same  person,  ib. 

Or  in  trust  for  same  person,  ib. 

Tacking  by  third  mortgagee  of  one  estate,  taking  transfer  of  first  mortgage 
comprising  the  same  and  another  estate,  ib. 

By  transferee  of  distinct  mortgages  of  two  estates,  against  second  mortgagee 
of  both,  850. 

Right  of  purchasers  of  the  equity  of  redemption,  when  a  mortgagee  has  con- 
solidated mortgages,  ib. 

"When  purchasers  take  under  different  deeds,  ib. 
The  same  deed,  ib. 

Principle  stated  by  Lord  Hatherly,  C,  ib. 

Right  of  mortgagee  to  tack  on  bankruptcy  of  mortgagor,  ib. 

Mortgagee  purchasing  equity  of  redemption,  with  notice  of  subsequent  incum- 
brances, takes  subject  to  them,  851. 

Unless  he  keep  prior  mortgages  on  foot  to  protect  the  estate,  852. 
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TACKING,  continued. 
As  to  the  nature  of  statutes  and  recognizances.  852. 

Mortgagee's  right  to  tack  debts  not  being  a  lien    on  mortgaged   property, 
852. 
As  against  heir  of  mortgagor,  852,861,  862. 
Or  his  devisee,  ib. 

In  the  case  of  specialty  debts,  when,  ib. 
Simple  contract  debts,  ib. 
Not  allowed  as  against  mortgagor, 
Or  his  creditors,  ib. 
Assignees  for  value,  ib. 
Devisees  in  trust  for  payment  of  debts,  ib. 
Parties  entitled  under  charge  for  paying  debts,  ib. 
The  assignee  of  his  heirj  ib. 
His  executor,  ib. 
Devisee,  ib. 

Mesne  incumbrances,  ib. 
Reason  of  doctrine,  853. 

What  arrears  of  interest  may  be  claimed  by  mortgagee  tacking,  ib. 
Doctrine  of  tacking  one  mortgage  to  another,  not  received  or  acted  on  by  the 

courts  of  this  country.  8)3.  855,  858,  860. 
Purchaser  for  value  and  without  no'ice  of  antecedent  equity,  may  protect  his 

purchase  by  getting  legal  title,  although  after  notice,  840.  856,  857,  859. 
When  subsequent  advances  will  be  protected  -by  lien  of  prior  mortgage,  857, 

870. 
See  Mortgage. 

TENANT. 

When  restrained  from  altering  demised  premises,  1018,  1020. 

TENANCY  IN  COMMON. 

Possession  of  one  is  possession  of  all.  1050. 

Purchases   by.    See  Constructive  Trusts — Joint  Purchasers — Joint  Ten- 
ancy. 

TENANT  FOR  LIFE. 

Purchasing  an  incumbrance  or  outstanding  title,  is  a  trustee  for  the  remain- 
derman and  reversioner,  71. 
And  the  same  rule  applies  to  tenants  in  common,  70,  71. 
May  purchase  or  take  in   exchange  lands  from  trustees  with    power  to  sell 

and  exchange,  with  his  consent,  230. 
With  power  to  lease  may  grant  lease  to  trustee  for  himself,  when,  231. 
May  release  power  to  appoint  amongst  children,  591. 
Renewal  of  lease  by.     See  Constructive  Trusts — Waste. 

TENDER. 

When  fraudulent  contract  can  be    rescinded  without  tendering  considera- 
tion, 833-836. 

TIMBER.     See  Waste. 

TRESPASS. 

Tureatened  trespass  may  be  restrained  by  injunction  if  irreparable  injury 
would  ensue,  L013,  1015,  1023. 
Aliter  if  injury  is  trivial  and  defendant  solvent.  1014. 
Complainant  must  prove  himself  to  be  remediless  at  law,  1015, 1023. 
And  must  be  in  undisturbed  possession,  or  have  established  his  title  at  law, 
1018,  1022. 
Public  trustees  restrained  from  acts  of  trespass  destructive  of  valuable  prop- 
erty and  privileges,  1016. 
See  Waste. 

TRUSTEE. 
Renewal  of  lease  by.    See  Constructivs  Trusts. 
Trust  will  not  fail  for  want  of,  435. 
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TRUSTEE,  continued. 

Cannot  derive  any  profit  or  advantage  from  trust,  to  the  injury  of  cestuis  que 
trust,  who  are  entitled  to  benefit  of  everything  done  by  him  in  or  about 
the  trust,  62,  64. 

Purchase  of  outstanding  title  or  incumbrance  by  trustee,  enures  to  use  of  cestui 
que  trust,  65. 

And  this  rule  extends  to  executors,  administrators,  guardians,  attorneys, 
agents,  and  all  who  hold  fiduciary  relations  towards  others,  62,  238. 

Purchase  by  a  trustee  for  sale,  or  by  a  trustee  for  him,  from  cestui  que  trust, 
will  be  set  aside,  although  an  adequate  price  be  given,  212,  213,  239,  241, 
253. 

Principle  the  same  whether  the  trustees  are  few  or  numerous,  241. 

Although  the  sale  be  by  auction,  214,  259. 

Or  by  co-trustees,  214. 

Although  trustee  has  retired  from  trust,  ib. 

Or  sale  is  before  the  Master,  ib. 

Or  by  assignees  in  bankruptcy,  215. 

Or  by  trustee  as  agent  for  another,  215,  239,  250,  255. 

On  sale  in  his  own  right,  242. 

Nature  of  sale  immaterial.  263. 

General  trustee  is  incapacitated  from  purchasing  at  a  sale  under  an  adverse 
proceeding,  251,  252. 

Purchase  by  stranger  and  re-conveyance  within  brief  period  to  trustee,  is  pre- 
sumably fraudulent,  255. 

But  such  purchases  are  not  absolutely  void,  but  voidable  at  the  option  of  tht 
cestui  que  trust,  256,  257,  830. 

And  will  not  be  set  aside  on  application  of  trustee  or  his  agent,  257. 

Sale  to  near  relative  closely  scrutinized,  246. 

Receiver  cannot  purchase,  215,  250. 

Nor  agent  employed  by,  ib. 

Nor  sheriff,  tax  collector  or  appraiser,  250,  251.    ' 

Directors  of  companies,  when  purchasers  of  shares  by,  set  aside,  215,  242. 

Officers  of  corporation,  243,  249. 

Firm  to  which  director  belongs  precluded  from  dealing  with  company,  ib. 

Purchase  by  trustee  from  bona  fide  purchaser,  ib. 

Mortgagee  or  annuitant  with  powers  of  sale  cannot,  without  express  authority 
from  the  mortgagor,  purchase  the  mortgaged  estate,  215,  244. 

Nor  can  solicitor  conducting  sale,  215. 

Mortgagee  may  purchase  equity  of  redemption  from  mortgagor,  ib. 

Or  from  prior  mortgagee  selling  under  power,  ib. 

Though  mortgagee  purchasing  has  a  trust  for  sale,  216. 

Transactions  between  mortgagee  and  mortgagor  viewed  with  jealousy,  216, 
245. 

Lease  from  mortgagor  to  mortgagee,  ib. 

Trustee  who  has  become  mortgagee  of  property  cannot  foreclose,  ib. 

Surviving  partner  can  purchase  share  of  deceased  partner  from  representa- 
tives, ib. 

Trustee  cannot  take  a  lease  from  himself,  217. 

"When  authorized  to  do  so  removed  from  his  office,  ib. 

But  a  trustee  can  purchase  from  a  cestui  que  trust  who  is  sui  juris,  and  has 
discharged  him  from  the  trust,  ib. 

If  there  is  no  fraud,  concealment,  or  advantage  taken  by  the  trustee,  of  infor- 
mation acquired  as  trustee,  218,  256. 

Trustee  may  purchase  with  leave  of  court,  255. 

If  the  interests  of  his  cestui  que  trust  do  not  suffer,  256. 

So  trustee  who  is  surety  for  debt  for  which  sale  is  made  may  buy,  subject  to 
right  of  principal  to  redeem,  on  tendering  indemnity,  251 

But  such  purchases  are  viewed  with  suspicion^  and  the  burden  rests  with  pur- 
chaser, of  showing  that  the  purchase  is  fair  and  honest,  and  the  considera- 
tion adequate,  256,  260. 

A  trustee  who  has  disclaimed  without  acting  may  purchase,  218. 

As  may  a  mere  trustee  to  preserve  contingent  remainders,  ib. 
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TRUSTEE,  continued. 

So  trustees  may  purchase  property  of  trust  from  Lords  Commissioners  acting 
under  statutes  for  redemption  of  land  tax,  218. 

A  trustee  for  infants,  or  persons  under  disabilities,  cannot  purchase  trust  es- 
tates, except  by  leave  of  the  Court,  ib. 

Doctrine  in  Pennsylvania  as  to  purchases  by  guardians  at  sheriff'  sale  of  an- 
cestor's estate,  254. 

May  deal  with  cestui  que  trust  in  subject  unaffected  by  trust,  218. 

Remedies  of  cestui  que  trust,  on  purchase  by  trustee,  256,  257,  258,  341. 

When  barred  by  statute  of  limitations,  258. 

Terms  upon  which  relief  will  be  granted  against  trustees  or  others,  234,  257- 
260. 

When  the  property  remains  in  their  hands  unsold,  ib. 

"When  it  has  been  resold,  235. 

Costs,  ib. 

Acquiescence,  236,  257,  258,  259. 

In  exercise  of  discretionary  powers  more  prudent  not  to  state  reasons  for  con- 
duct, 598. 

To  preserve  contingent  remainders,  See  Waste. 

Liability  of  purchaser  from  to  see  to  application  of  purchase-money.  See  Ap- 
plication of  Purchase-money. 

See  Administrator — Asent — Arbitrator — Assignees  of  a  Bankrupt — 
Barrister — Bishop — Commissioner  in  Bankruptcy— Commissioner 
under  Inclosure  Acts — Constructive  Trusts — Creditor — Director — 
Execution  Creditor — Executors- — Guardian  and  Ward — Judge — Re- 
ceiver— Separate  Use — Solicitor — Steward — Stockbroker- — Sureties 
— Tenant  fot  Life — Value  under  Inclosure  Acts. 

TRUSTS.     See  Constructive  Trusts — Executed  and  Executory  Trusts — Re- 
sulting Trusts. 

USUAL  POWERS. 

What  are,  in  marriage  articles,  29,  30,  31. 

VENDEE. 

When  purchase  of  adverse  title  by,  enures  to  benefit  of  vendor,  71. 

VENDEE'S  LIEN. 
For  prematurely  paid  purchase-money,  474,  475. 
As  against  subsequent  mortgagee  with  notice,  475. 
As  against  interest  of  mortgagee  selling  under  power  of  sale,  ib. 
Lien  of  second  vendee  upon  interest  of  first,  476,  477. 

Where  another  person  under  contract  of  sale  turns  out  to  be  entitled  to  es- 
tate, 477. 
Will  not  exist  where  vendee  abandons  contract  by  his  own  default,  ib. 
Nor  when  contract  is  illegal  by  statute,  ib. 

Secus,  where  vendee  repudiates  contract  when  good  title  cannot  be  made,  ib. 
Or  sale  is  a  breach  of  trust,  ib. 
On  suit  for  specific  performance  by  the  vendor,  ib. 
Lien  of  lessee  for  expenditure,  ib. 

VENDOR'S  LIEN. 

For  unpaid  purchase-money,  462. 

Or  compensation  money  from  railway  company,  463. 

Remedies  against  railway  company,  ib. 

Attaches  when  there  has  been  a  conveyance,  463. 

No  conveyance,  464. 

In  case  of  freeholds,  ib. 

Copyholds,  ib. 

Leaseholds,  ib. 
How  far  adopted  in  this  country,  481,  482. 
Statement  of  the  doctrine,  499. 
When  lien  will  or  will  not  arise,  483,  484. 
What  will  not  discharge  the  lien,  484,  491. 
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VENDOR'S  LIEN,  continued. 

What  will  discharge  it,  484,  491, 

May  be  abandoned  by  the  vendor  taking  a  security,  to  which  credit  is  exclu- 
sively given,  464,  487,  488. 

A  bond  taken  by  the  vendor  for  the  purchase-money,  will  not  be  evidence  of 
his  intention  to  abandon  the  lien,  ib. 

Nor  a  bill  of  exchange  or  check,  ib. 

Nor  a  promissory  note,  ib. 

Ivor  will  a  covenant,  465,  489. 

Lien  for  an  annuity,  the  consideration  for  an  estate,  though  secured  by  bond 
or  covenant,  466,  488. 

No  lien  for  annuity  or  purchase-money,  where  the  conveyance  is  in  considera- 
tion of  covenants  substituted  for  the  purchase-money,  467. 

Or  a  bond,  467. 

Or  the  previous  grant  of  an  annuity,  468. 

Vendor  to  railway  company  for  a  rent-charge  will  not  have,  ib. 

An  agreement  by  parol  will  discharge  the  lien,  470. 

Semble,  may  be  discharged  by  accepting  others  as  debtors,  in  place  of  the 
purchaser,  when,  ib. 

No  lien  where  vendor  suffers  one  of  several  co-trustees  to  retain  purchase- 
money,  471. 

Nor  where  the  purchase-money  is  to  be  paid  after  a  re-sale,  ib. 

Nor  where  a  totally  distinct  and  independent  security  is  given,  as  a  transfer 
of  stock,  or  the  mortgage  of  another  estate,  471,  484. 

But  semble,  the  intention  of  the  vendor  to  give  up  lien  must  be  clearly  implied 
from  the  circumstances  of  the  transfer  or  mortgage,  471,  484^189. . 

As  where  a  mortgage  is  taken  on  part  of  the  purchased  estate,  472. 

And  where  a  mortgage  on  the  estate  is  taken  for  part  of  the  purchase-money, 
and  a  note  given  for  the  remainder,  ib. 

No  lien,  in  preference  to  the  mortgagee  on  a  re-sale,  where  there  has  been  a 
mortgage  to  raise  the  purchase-money,  with  the  concurrence  of  the  vendor, 
ib. 

Lien  lost  as  against  mortgagee  by  the  execution  of  deed  to  enable  purchaser 
to  mortgage,  ib. 

By  the  execution  of  a  deed  as  a  condition  to  the  receipt  of  a  legacy,  ib.  J 

Marshalling  for,  473.    See  Marshalling. 

Is  assignable  by  parol,  ib. 

Assignee  takes,  subject  to  prior  incumbrances,  474. 

Vendor's  lien  binds  estates  in  the  hands  of  the  purchaser  and  all  standing  in  his 
position,  477,  496. 

Of  volunteers,  478,  497. 

Of  purchasers  for  valuable  consideration,  with  notice,  ib.' 

But  not  in  the  hands  of  purchaser  without  notice,  ib. 

Notice  of  the  title  of  the  vendor  is  not  notice  of  the  lien,  ib. 

Nor  is  the  vendor's  remaining  in  possession  as  lessee,  where  he  has  given  re- 
ceipt for  purchase-money,  ib. 

Retention  of  the  title-deeds  by  vendor,  ib. 

When  legal  estate  is  outstanding,  equitable  lien  will  have  precedence  over 
second  purchaser,  478. 

Unless  the  equity  of  second  purchaser  be  better,  ib. 

As  where  receipt  is  endorsed  on  purchase  deed  and  title  deeds  delivered  to 
purchaser,  478,  479,  480. 

Lien  not  enforced  against  property  abroad,  480. 

Assignees  in  bankruptcy,  or  for  the  benefit  of  creditors,  take  subject  to  the 
equitable  lien,  ib. 

Vendor  who  has  taken  security  must  elect  to  proceed  either  at  law  or  in 
equity,  481. 

Not  being  an  express  trust  may  be  barred  by  statute  of  limitations,  481,  496. 

May  be  taken  out  of  operation  of  statute  by  sufficient  acknowledgment,  ib. 

And  will  then  be  enforced  in  equity,  481. 

Not  a  charge  by  way  of  mortgage  within  17  &  18  Vict.  c.  113,  ib. 
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VENDOR'S  LIEN,  continued. 

Primarily  payable  therefore  out  of  personal  estate  of  purchaser,  ib. 

Vendors  lien,  by  30  &  31  Vict.  c.  69,  made  a  primary  charge  on  lands  of  a  tes- 
tator, ib. 

Secus,  in  the  case  of  lands  of  an  intestate,  481. 

In  regard  to  the  waiver  of  this  lien,  the  rule  in  this  country  is,  that  the  hen  is 
presumed  not  to  be  waived  where  only  the  vendee's  personal  security  is 
taken,  and  to  be  waived  where  any  other  security,  or  property  or  person, 
is  taken,  483,  491. 

Method  of  enforcing  this  lien,  491,  492. 

Quaere,  if  it  is  an  original  charge  on  the  land,  or  only  in  default  of  personal 
estate,  ib. 

Qucere,  whether  it  is  assignable,  492,  496. 

When  barred  by  lapse  of  time,  496. 

How  far  this  lien  prevails  against  creditors  in  this  country,  497,  498,  499. 

Nature  of  this  lien,  499,  £02. 

No  lien  on  sale  and  delivery  of  chattels,  502. 

Nor,  as  it  would  seem,  when  land  and  chatttls  are  both  conveyed  by  same 
deed,  487. 
See  Marshalling — Vendee's  Lien. 

VOLUNTARY  DEEDS  AND  CONTRACTS.  See  Donatio  Mortis  Causa. 

Executory  agreements,  or  imperfect  transfers  or  conveyances,  upon  a  merely 

voluntary  consideration,  which  fail  to  pass  or  confer  a  right  at  law,  will 

not   be  aided  or  enforced  under    ordinary  circumstances  in    equity 

420,432,  435.  " 

Will  be  enforced  in  equity  where  legal  interest  in  real  or  personal  property 

has  been  transferred,  389,  420,  422. 
Although  it  gets  back  into  the  hands  of  the  donor,  ib. 
And  transfers  to  donor  a  breach  of  trust,  390. 
"When  donor  has  a  locus  pcenitentice  after  transfer,  ib. 
Transfer  made  upon  trust  for  payment  of  debts,  without  the  knowledge  or, 

concurrence  of  creditors,  revocable,  390,  391,  423. 
And  in  other  cases  when  donor  means  to  retain  dominion  over  property, 

391. 
Secus,  where  trusts  for  creditors  have  been  acted  upon,  392. 
Or  communicated  to  them,  392,  423. 
Or  creditor  is  party  to  the  deed,  393. 

Assent  of  creditors  will  be  presumed  in  this  country,  to  trust  for  their  benefit, 
although  not  given  expressly,  and  before  or  without  the  communication  of 
trust,  423. 
Creditor  not  necessarily  excluded,  who  by  accident  does  not  execute  deed 

within  time  limited,  393. 
If  he  act  under,  or  on  the  faith  of  it,  ib. 
Not  allowed  to  disturb  dividend  already  made,  ib. 
Secus,  where  he  has  not  performed  fuir  conditions  of  deed,  ib. 
Or  has  acted  inconsistently  with  it,  ib. 
Effect  of  delay  or  of  relusal  by  creditor  to  execute  deed,  ib. 
Of  setting  up  adverse  title,  ib. 
Priuciple  upon  which  creditor's  deeds  are  revocable  do  nut  apply  to  deeds  in 

favor  of  objects  of  his  bounty,  394. 
Nor  where  trusts  come  into  operation  on  settlor's  death,  ib. 
Assignee  may  take  steps  to  recover  property  though  no  creditor  knows  of  as- 
signment, ib. 
Trust  deeds  for  benefit  of  creditors  not  evidence  unless  registered,  ib. 
"Whether  verbal  gift  of  chattels  requires  delivery,  ib. 
Delivery  of  securities  for  a  debt  may  be  effectual  as  a  gift,  although  intention 

is  not  expressed  in  writing,  440. 
Donation  ol  securities  trausfeirable  by  delivery,  395. 
Evidence  of  gilt  of  chattels  by  husband  to  wife  must  be  clear,  ib. 
Presents  from  husband  to  wite,  when  her  separate  property,  ib. 
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VOLUNTARY  DEEDS  AND  CONTRACTS,  continued. 

If  settlor,  retaining  legal  interest,  constitutes  himself  a  trustee,  the  trust  will 

be  enforced,  395,  438;  439. 
Season  of  doctrine,  437. 
An  instrument  executed  as  a  present  and  complete  assignment  is  equivalent  to 

declaration  of  trust,  438,  440. 
And  this  is  question  of  fact,  441,  442,  444. 
Parol  declaration  of  trust  or  personalty  sufficient,  396,  437. 
It  must,  however,  be  clear,  396,  441,  442. 
What  will  amount  to  declaration  of  trust,  397. 
Mere  expression  of  intention  to  divide  property  not  sufficient,  ib. 
Lord  Cranworth's  dictum  in  Scales  v.  Maude,  wrong,  ib. 
Consent  by  married  woman  before  commissioners  to  transfer  to  her  husband 

does  not  amount  to  declaration  of  trust,  ib. 
And  she  may  retr.iot  at  any  time  before  the  transfer,  397. 
Declaration    of    trust   by   equitable   owner  of    chose    in   action    sufficient, 

397,  432. 
So,  also,  an  assignment  to  the  trustees  by  equitable  owner,  or  a  direction  by 

him  that  they  should  hold  upon  trust  fur  volunteers,  and  they  accept  the 

trusts,  398,433. 
Semble,  not  essential  that  trustees  should  accept  trut-ts,  399,  435. 
Notice  of  declaration  of  trust  to  cestui  que  trust  not  necessary,  400. 
And  does  not  affect  priorities  as  between  volunteers,  ib. 
Declaration  of  trust  by  owner  of  property  which  he  gives  by  will  invalid, 

when,  ib. 
Imperfect  gift  not  supported  as  a  declaration  of  trust,  and  will  not  be  enforced, 

400,  4U1,  445. 
Executed  gift  or  grant  of  either  realty  or  personalty  to  one  in  trust  for 

another  vests  beneficial  interest  in  latter,  though  a  volunteer,  433. 
And  notwithstanding  donor  retains  power  of  revocation  ib. 
Aliter  when  legal  title  remains  in  donor.  434. 
Unless  he  has  done  all  in  his  power  to  complete  the  transfer,  ib. 
But  it  must  clearly  appear  that  donor  intended  to  pass  the  right  of  property, 

441,  442. 
Mere  assignments  or  choses  in  action,  though  no  legal  interest  passes,  sup- 
ported in  favor  of  volunteers,  401-405,  437,  443. 
Executory  contract  to  give  or  convey  at  futwe  time,  not  enforced  without 

consideration,  443.  I 

But  want  of  consideration  no  defence  to  bond  or  covenant  to  pay  a  sum 

certain,  444. 
Intention  is  to  be  gathered  from  whole  instrument,  444. 

"When  instruments  executory  in  form  construed  to  pass  present  interest.  445. 
Remarks  of  Lord  Langdale  in  Ward  v.  Audland,  8  Beav.  201,  and  of  Sir 

L.  Shadwell  in  Beatson  v.  Beatson,  12  Sim.  291,  inconsistent  with  later 

authorities,  406. 
Decision  of  Sir  J.  Wigram,  V.  C,  in  Meek  v.  Kettlewell,  407,  436. 
"Voluntary  assignment  of  reversionary  chose  in  action  valid,  408,  442. 
'1  ransfer  of  equitable  interest  in  real  property  held  bad — sed  quaere,  409. 
Distinction  between  assignment  in  trust,  and  declaration  of  trust,  without  or 

apart  from  assignment,  401. 
Qucere  whether  valid.  430. 
Whether  voluntary  assignment  of  debt  or  chose  in  action  evidenced  by  a 

written  instrument  will  be  valid  loithout  delivery  of  instrument,  so  de- 
livered, or  of  deed  of  gift,  431,  441,  442,  1233,  1237. 
Not  essential  that  equitable  voluntary  assignment  should  be  by  deed,  ib. 
Distinction,  when  settlor  having  power  does  not  compel  trustees  to  assign,  by 

transfer,  409,  410. 
Notice  of  voluntary  assignment  to  trustees  or  debtors  not  essential  to  its 

validity,  410. 
But   donee   has  no   remedy  against  them   on   transfer   or   payment  without 

notice,  411. 

VOL.  I. — 83 
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VOLUNTARY  DEEDS  AND  CONTRACTS,  continued. 

Though  complete,  if  executed  under  the  influence  of  mistake  or  fraud,  set 
aside,  411. 

A  mere  voluntary  contract  or  covenant  will  never  be  enforced,  411,  432,  435 — 
See  Donatio  Moktis  Causa. 

But  may  support  an  action  at  law,  431. 

Whether  it  be  supported  by  a  merely  meritorious  consideration,  as  a  provision 
for  a  wife  or  children,  412,  425,  426. 

Agreements  under  seal  enforced  in  this  country  in  favor  of  wife  or  child,  427, 
434,  441. 

But  not,  it  roould  seem,  when  merely  parol,  427,  429,  430,  446. 
Aliter  in  Kentucky,  ib. 

Nor  in  favor  of  other  descendants  or  connections,  427,  441,  443,  sed  qucere, 
441,  443. 

In  Pennsylvania,  extended  to  grandchildren,  428,  443,  447. 

It  would  seem,  hoivever,  that  the  gift  of  a  chose  in  action,  should  he  good  with- 
out seal  or  consideration,  when  there  are  no  means  of  getting  it  at  law, 
and  the  donor  has  done  all  that  he  can  to  complete  the  transfer,  408,  429, 
430,  431,  434. 

But  such  gift  will  not  he  enforced  if  excessive,  inadequate  or  fraudulent, 
434,  442,  443. 

Principle  upon  which  cases  are  to  be  reconciled,  ib. 

Equity  will  give  effect  to  a  valid  legal  obligation,  ib. 

Volunteer  may  prove  bond  agaiiTst  assets  of  obligor,  413,  444. 

Or  even  a  promissory  note,  413. 

But  will  be  postponed  to  debts  by  simple  contract,  ib. 

Voluntary  bond  preferred  to  interest  payable  under  46th  order  of  August, 
1841,  ib. 

Issue  directed  as  to  whether  bond  is  voluntary  or  for  value,  ib. 

Assignee  for  value  of  voluntary  bond  ranks  as  a  specialty  creditor,  ib. 

Trust  declared  upon  covenant  will  be  carried  into  effect,  281. 

Although  trustees  refuse  to  sue  on  the  covenant,  ib. 

Covenantee  under  a  voluntary  covenant  for  a  further  assurance,  not  allowed 
to  prove  as  creditor  in  an  administration  suit  of  the  covenantor's  estate, 
but  allowed  to  bring  action,  414. 

But  where  equity  can  assess  the  damages,  covenantor  will  not  be  sent  to 
law,  ib. 

When  voluntary  bonds  included  in  trust  for  payment  of  debts,  ib. 

Upon  a  bill  filed  by  persun  from  whom  valuable  consideration  moved,  all  the 
trusts,  even  those  in  favor  of  volunteers,  will  be  carried  into  effect,  414. 

Valid  instrument,  signed,  sealed,  and  delivered,  not  rendered  inoperative  by 
detention,  415,  442. 

Voluntary  settlement  of  real  estate  void  under  27  Eliz.  c.  4,  against  subse- 
quent purchasers  for  valuable  consideration,  ib. 

Of  mortgagees,  415. 

Even  with  a  notice  of  a  settlement,  ib. 

And  though  it  be  a  fair  provision  for  a  wife  and  children,  ib. 

Law  is  same  when  voluntary  settlement  made  by  married  woman,  ib. 

But  if  the  trust  is  complete,  volunteers  until  sale  are  entitled  to  have  it  ex- 
ecuted, ib. 

Exception  in  favor  of  charity,  ib. 

Voluntary  settlement  defeated  by  a  conveyance  for  value,  to  the  extent  only 
necessary  to  give  effect  to  the  conveyance,  ib. 

Cannot  be  defeated  by  subsequent  judgment,  ib. 

Cannot  be  defeated  by  conveyance  for  value  by  heir  or  devisee  of  settlor,  ib. 

Collateral  evidence  admissible  to  show  that  deed  apparently  voluntary,  was 
executed  for  value,  ib. 

Settlor  cannot  enforce  specific  performance  of  contract  for  sale,  324. 

Except  as  against  a  willing  purchaser,  ib. 

But  a  purchaser  from  him  can,  416. 

Volunteers  have  no  equity  against  the  purchase  money,  ib. 

Chattels  personal,  not  within  stat.  27  Eliz.  c.  4,  ib. 
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VOLUNTARY  DEEDS  AND  CONTRACTS,  continued. 

Settlement  of,  not  defeated  by  subsequent  sale,  324. 

But  by  stat.  13  Eliz.  c.  5,  a  voluntary  settlement  of  real  or  personal  estate 
may  be  set  aside  by  the  creditors  of  persons  largely  indebted,  when  settle- 
ment made,  ib. 

Intent  may  be  express,  ib. 

Implied  from  amount  of  debts  of  settlor  at  time  of  settlement,  ib. 

Creditor  under  voluntary  post  obit  bond  entitled  to  benefit  of. the  statute,  417. 

Effect  of  acquiescence  in  deed  by  creditors,  ib. 

Inquiry  directed  as  to  acquiescence,  ib. 

Statute  13  Eliz.  c.  5,  extends  to  future  debts,  ib. 

Creditor  subsequent  to  settlement  may  file  a  bill  if  there  be  a  prior  credi- 
tor, ib. 

Secus,  if  all  prior  creditors  have  been  paid,  ib. 

Purchase  from  volunteers  preferred  to  general  creditors,  when,  418. 

Yoluntary  deed  executed  pendente  lite,  to  avoid  execution,  set  aside,  ib. 

Or  where  a  man  knows  a  decision  is  about  to  be  pronounced  against  him,  418. 

Ohoses  in  action  within  the  statute,  ib. 

As  a  policy  of  assurance  on  life,  ib. 

Semble,  defendant  cannot  refuse  to  answer  interrogatories  which  would  make 
him  liable  to  penalties  under  13  Eliz.  c.  5,  ib. 

There  are  similar  penalties  in  27  Eliz.  c.  4,  ib. 

Voluntary  and  other  deeds  by  creditors  when  void  under  the  Bankruptcy  Act 
1869,  ib. 

Voluntary  deed  void  against  creditors  subsists  for  all  other  purposes,  419. 

Equity  will  not  set  aside  voluntary  deed  or  agreement  not  obtained  by  fraud, 
ib. 

When  a  voluntary  executory  gift  can  be  rectified,  420,  446.     See  Gift. 

Donee  takes  gift  subject  to  conditions  imposed  by  the  donor,  ib. 

Not  reformed  as  against  grantor,  34. 

WARD  OP  COURT.     See  Equity  to  a  Settlement. 

WASTE. 
Distinction  between  waste  and  trespass.  1011. 

General  principle  on  which  relief  is  afforded  in  equity,  1011,  1018, 1020, 1021. 
Complainant  must  shoto  undisputed  title,  1022. 
When  threatened  trespass  may  be  restrained  by  injunction,  1013,  1020.     See 

Trespass. 
A  threat  to  commit  waste,  ground  for  an  injunction,  ib. 
Remedy  against,  given  as  between  tenants  in  common,  1013,  1021. 
As  against  tenant  proposing  to  make  material  alterations  in  the  premises, 

1018-1020,  1021. 
Tenant  for  life  when  directed  to  be  without  impeachment  in  the  case  of  an  ex- 
ecutory trust,  31,  32. 
Remark  of  Lord  St.  Leonards  on  Garth  v.  Cotton,  the  leading  case  as  to,  987. 
Construction  of  the  words  "  without  impeachment  of  waste,  voluutary  waste 

excepted,"  ib. 
Remarks  of  Sir  John  Romilly,  M.  R.,  on  Garth  v.  Cotton,  988. 
Clause  against  waste  rejected  as  repugnant  to  power,  when,  ib. 
Importance  of  the  limitation  to  trustees  to  preserve  contingent  remainders 

with  reference  to,  988,  989. 
Even  since  8  &  9  Vict.  c.  106,  990. 
Will  prevent  tenant  for  years,  or  tenant  for  life,  and  the  remainderman   in  fee, 

from  felling  timber  in  collusion,  before  contingent  remainderman  come 

into  esse,  ib. 
Or  tenant  for  life  being  also  a  remainderman  or  reversioner  in  fee,  ib. 
Waste  by  heir  at  law  formerly  prevented  in  the  case  of  an  executory  devise, 
*       990,1021. 

According  to  recent  decisions,  equitable  waste  only  prevented,  991. 
Where  there  is  an  intermediate  tenant  for  life,  991,  1024. 
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Where  first  tenant  for  life  is  impeachable  for  waste,  he.  will  not  be  allowed  to 
commit  waste  by  agreement  with  tenant  for  life  in  remainder  dispunisha- 
ble for  waste,  991. 

Ground  landlord  may  prevent  under-lessee  committing,  991,  1021. 

By  mortgagee  in  fee  in  possession,  ib. 

Mortgagor  in  possession,  992,  1021. 

In  favor  of  judgment  creditor  or  purchaser  at  judicial  sale  against  defendant 
in  execution,  1022. 

.As  to  permissive  waste,  992,  1021. 

Clause  "  without  impeachment  of  waste"  gives  property  in  timber  felled  by 
tenant  for  life,  993. 

Who  cannot  ordinarily  be  restrained  from  committing  waste,  ib. 

Tenant  for  life  without  impeachment  of  waste  will  be  restrained  from  exercis- 
ing his  powers  contrary  to  conscience,  ib. 

As  by  pulling  down  a  castle,  or  mansion-house,  or  farm-house,  994. 

Malicious  waste  by  defendant  in  possession  restrained,  ib. 

By  party  claiming  adversely  against  plaintiff  in  possession,  749. 

Tenant  for  life  without  impeachment  of  waste  restrained  from  grubbing  up  a 
wood,  ib. 

And  from  committing  equitable  waste  by  felling  timber  planted,  or  left  stand- 
ing for  ornament  or  shelter,  995,  1013. 

When  clearing  wild  land  will  be  restrained,  1017. 

Same  rule  applicable  to  tenant  in  tail  after  possibility  of  issue  extinct,  ib. 

Principle  on  which  the  Court  acts,  995,  1024-1027. 

Has  been  extended  to  timber  at  a  long  distance  from  a  house,  ib. 

To  rides  or  avenues  through  woods  far  from  house,  ib. 

But  not  so  as  to  protect  woods  through  which  they  pass  from  being  cut  for 
repairs,  ib. 

Extended  to  clumps  of  trees  planted  two  miles  from  the  house,  though  the 
lands  of  others  intervened,  ib. 

And  to  trees  planted  to  exclude  objects  from  view,  ib. 

Injunction  not  granted  to  prevent  removal  of  timber  already  cut,  1024-1026. 

Circumstances  may  render  cutting  of  ornamental  timber  justifiable,  996. 

As  to  produce  uniformity  when  trees  had  been  blown  down  by  tempest,  ib. 

When  they  impede  or  injure  growlh  of  other  ornamental  timber,  ib. 

When  they  are  prejudicial  to  healthiness  of  a  house,  ib. 

But  the  onus  of  proof  will  lie  on  the  persons  felling  the  timber,  ib. 

How  far  ornamental  timber  will  be  protected  when  mansion-house  is  pulled 
down,  996-1000. 

Tenant  for  life  without  impeachment  of  waste  will  be  restrained  from  cutting 
saplings,  1000. 

But  not  from  felling  timber  merely  because  it  is  not  full-grown,  ib. 

Tenant  in  tail,  after  possibility  of  issue  extinct,  is  within  the  principle  of 
equitable  waste,  1001. 

Bestrained  if  one  act  of,  estab'ished,  ib. 

Forms  of  orders  restraining  equitable  waste,  1001,  1002. 

Trust  for  preservation  of  ornamental  timber  enforced,   1002. 

But  a  court  of  equity  will  not  interfere  with  tenant  in  tail,  ib. 

Although  restrained  from  barring  his  issue,  or  those  in  remainder,  with  rever- 
sion to  the  Crown,  ib. 

But  where,  under  the  act  creating  an  entail,  the  tenant  in  tail  was  bound  to 
maintain  the  mansion-house,  the  priuciple  of  equitable  waste  was  held  to 
apply,  ib. 

When  account  incident  to  injunction,  1023. 

Whether  an  account  is  incident  only  to  an  injunction,  1003,  1023. 

Semble,  that  it  is,  where  there  is  a  legal  remedy  for  waste  by  felling  timber, 
1003-1005.  1024.  t 

But  although  bill  cannot  be  maintained,  under  ordinary  circumstances,  solely 
for  an  account,  yet.  when  the  court  has  jurisdiction  on  other  grounds,  an 
account  will  be  gi  anted,  1024. 
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WASTE,  continued. 

Where  the  waste  is  equitable,  or  there  is  no  legal  remedy,  an  account  will  be 
granted  without  an  injunction,   1005. 

And  in  all  cases  of  waste  in  mines.  1004. 

In  pulling  down  mansion-house  by  tenant  for  life  without  impeachment  of 
waste,  1006. 

Account  in  respect  of.  when  granted,  ib. 

Not  when  old  materials  are  used  in  building  a  new  house,  ib. 

What  can  be  recovered  by  action  of  trover,  ib. 

By  bill  in  equity,  ib. 

First  owner  of  the  inheritance  entitled  to  timber,  severed  by  act  of  God,  as 
a  tempest,  1007. 

By  a  trespasser,  ib. 

Or  by  tenants,  ib. 

Even  though  there  be  an  intervening  estate  of  freehold  in  a  tenant  for  life 
without  impeachment  of  waste,  ib. 

But,  semble,  not  when  waste  is  committed  by  a  tenant  for  life,  ib. 

And  a  tenant  for  life,  who  is  also  owner  of  the  inheritance,  will  not  be  allowed 
to  benefit  by  his  own  wrong,  1008. 

Thinnings  belong  to  tenant  for  life,  ib. 

And  coppices  cut  periodically  in  the  nature  of  crops,  ib. 

Trees  thrown  down  which  he  would  be  entitled  to  cut,  ib. 

Gravel  taken  from  waste  of  a  manor,  ib. 

Where  trees  are  felled  by  order  of  the  Court,  tenant  for  life,  though  impeacha- 
ble for  waste,  will  have  interest  of  proceeds,  ib. 

Dowress  entitled  to  one-third  of  income,  ib. 

And  capital  will  be  transferred  to  the  first  owner  of  the  inheritance,  ib. 

Or  to  the  first  tenant  for  life  without  impeachment  of  waste,  ib. 

Bule  same  where  trustee  has  cut  timber,  ib. 

Court  will  not  order  timber  merely  ripe  to  be  cut,  when,  ib . 

Equitable  tenant  for  life  unimpeachable  of  waste  entitled  to  produce  of  tim- 
ber cut  by  order  of  Court,  ib. 

First  owner  pf  the  inheritance  entitled  to  proceeds  of  ornamental  timber  felled 
by  tenant  for  life  without  impeachment  of  waste,  1009. 

Or  his  assignees  in  bankruptcy,  ib. 

See  case  of  Lushington  v.  Boldero,  ib. 

As  to  proceeds  of  ornamental  timber  felled  by  order  of  the  Court,  ib. 

Arbitrary  charge  made  for  equitable  waste  w;ien  accounts  cannot  be  taken  ac- 
curately, ib. 

Damages  for  equitable  waste,  how  estimated,  ib. 

By  rector  or  vicar,  ib. 

May  fell  timber  for  necessary  repairs  to  vicarage,  buildings,  and  premises 
ib. 

But  not  for  the  purpose  of  a  general  repairing  fund,  1010. 

May  sell  timber  to  buy  other  timber  for  repairs,  ib. 

Patron  may  file  a  bill  against  a  rector  or  vicar  to  restrain  felling  timber, 
when,  ib. 

Ordinary  may  take  proceedings  to  prevent,  against  patron  and  incumbent, 
when,  ib. 

Remedy  for,  may  be  barred  by  Statute  of  Limitations,  ib. 

Lapse  of  time  may  be  a  bar  to  au  accouut  for  waste,  1010. 

As  to  acquiescence  in,  1011. 

Old  writ  of  waste  abolished,  ib. 

WIDOW. 

When  put  to  her  election  between  dower  and  gifts  conferred  upon  her  by  her 
husband,  524,  525.     See  Election. 

WIFE. 

See  Husband  and  Wife. 

WILL. 

Wlien  invalidated  by  proof  of  undue  influence,  353.  See  Executed  and 
Executory  Trusts. 


